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9  9   »0 


The  second  edition  of  this  work  having  now  been 
out  of  print  for  some  little  time,  the  Author  has 
used  all  haste  compatible  with  due  care  in  pre- 
paring this  new  edition;  and  he  feels  he  can 
send  it  forth  with  an  assurance  that  everything 
that  well  could  be,  has  been  included  in  it.  Since 
June  1880,  the  date  of  the  prior  edition,  several 
very  important  statutes  have  been  passed,  bear- 
ing on  various  subjects  treated  of  in  it ;  and  a 
number  of  important  cases  have  been  decided, 
altering,  modifying,  and  extending  some  of  the 
principles  of  the  Common  Law,  which  have 
been  incorporated  in  the  text;  and  the  Author 
trusts  that  this  edition  will  in  many  respects  be 
found  an  improvement  on  prior  ones.  It  has 
been  absolutely  necessary  to  somewhat  increase 
the  size  of  the  work  ;  but  brevity  has  been 
observed  to  the  utmost  possible  extent.  The 
Author  has  to  thaiik  his  pupils  generally  for 
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suggestions  and  corrections  made  in  many  little 
points  during  the  course  of  their  reading  with 
him,  whereby  his  attention  has  been  called  in 
some  instances  to  matters  he  might  otherwise 
have  overlooked.  He  trusts  that  his  work  will 
continue  to  be  found  of  use  both  to  students  and 
the  profession ;  and  the  number  of  recent  cases 
given,  with  double  and  treble  references  to  re- 
ports in  many  cases,  will,  he  thinks,  particularly 
increase  its  value  as  a  handy-book  for  the  latter. 


J.  I. 


22  Chancery  Lane, 

Fcbrvary,  1883. 
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-'w 


The  Author  has  for  a  considerable  time  past  been 
engaged  in  the  preparation  of  this  edition  in 
anticipation  of  its  being  required.  The  scope 
and  idea  of  the  work  remain  as  before,  but  very 
great  care  has  been  expended  in  endeavouring  to 
make  it  thoroughly  accurate,  and  to  include  all 
alterations  in  the  law  which  have  taken  place 
since  the  original  publication.  In  this  edition 
various  cases  decided  in  the  Irish  Courts  have 
been  cited,  and  it  is  hoped  this  will  tend  to 
render  the  work  of  greater  utility  to  the  practi- 
tioner and  student  in  that  country.  A  good 
index  to  any  work  is  of  importance,  and  great 
pains  have  been  bestowed  on  the  present  one. 


J.  I. 


22  Chanobrt  Lank,  W.C. 
J  Witt  1880. 
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The  chief  object  of  the  present  work  is  to  supply 
the  student  with  a  book  upon  the  subject  of 
Common  Law  (or,  in  other  words,  of  the  Law  as 
usually  administered  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  the  High 
Court  of  Justice)  which,  whilst  being  elementary 
and  readable  on  the  one  hand,  yet  also  goes 
sufficiently  into  the  subject  to  prepare  the  student 
for  examination  upon  it.  The  present  work  is 
indeed  written  mainly  with  a  view  to  the  Exami- 
nations of  the  Incorporated  Law  Society,  for 
which  the  Author  has  had  considerable  experience 
in  reading  with  students ;  but  at  the  same  time 
he  trusts  it  may  be  found  useful  to  those  who  are 
adopting  the  other  branch  of  the  profession. 
The  Author  does  not  consider  that  any  apology  is 
necessary  for  presenting  this  work,  it  being  new 
in  its  design  as  offering  to  the  student  a  com- 
paratively short  volume  combining  the  plain  and 
popular  divisions  of  *' Contracts  "  and  "Torts," 
and  keeping  as  much  as  possible  from  all  matters 
of  practice  and  from  Criminal  Law,  and  also  from 
all  matters  of  an  exceptional  nature,  and  likely 
neither  to  be  useful  in  examination  nor  in  practice. 
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Ill  addition  to  the  two  main  divisions  the  Author 
has  added  another,  in  which  the  subjects  of 
"  Damages  "  and  "  Evidence  "  are  discussed,  as 
no  work  on  the  "  Common  Law  "  could  be  com- 
plete without. 

Besides  his  chief  object,  the  Author  has  also  had 
another  in  view,  viz.  :  to  produce  a  book  which 
may — if  not  always  in  itself,  yet,  at  any  rate,  by 
aid  of  the  extensive  references  to  either  text- 
books or  cases — form  a  work  useful  to  the  practi- 
tioner. In  many  cases  it  may — from  its  very  size 
— be  useful  for  this  purpose  only  as  an  index ; 
and  remembering  this,  the  Author  has  considered 
that  in  many  places  references  to  larger  text- 
books would  be  preferable  to  cases,  and  has  acted 
accordingly;  and  here  he  would  acknowledge 
the  obligations  he  is  under  to  the  learned  authors 
and  editors  of  the  various  works  he  has  in  the 
following  pages  referred  to. 

With  these  few  words  the  Author  sends  his 
work  forth  to  speak  for  itself  and  be  judged  on 
its  merits,  assuring  his  readers  that  no  pains  have 
been  spared  on  his  part  to  insure  accuracy,  and 
trusting  that  his  labours  may  meet  with  appro- 
bation. 

J.  I. 

22  Chancsrt  Lanr,  W.C. 
Auffuttf  1876. 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTRODUCTION. 


The  origin  of  the  Common  Law  of  England,  though  it  The  origin  of 
cannot  be  now  certainly  and  surely  found,  being  lost  j^  ®  ®**'^™®'^ 
in  antiquity,  may  probably  be  set  down  to  the  customs 
and  usages  in  the  first  instance  of  the  early  Britons, 
afterwards  amended  and  added  to  by  those  of  the 
Bomans  and  other  nations  who  spread  themselves  over 
the  country,  and  being  originally  of  a  narrow  and 
limited  kind,  increasing  according  to  men's  necessities, 
until  in  the  present  highly  artificial  state  in  which 
we  live,  it  has  assumed  such  wide  dimensions  as 
to  make  it  difficult  to  believe  in  its  early  foundation. 
The  term  "common  law"  would  seem,  according  to 
Blackstone  (a),  to  have  originated  in  contradistinction 
to  other  laws,  or  more  reasonably  as  a  law  common  and 
general  to  the  whole  realm,  and,  used  in  a  wide  and 
large  sense,  comprehends  now  not  only  the  general  law 
of  the  realm  but  also  that  given  out  by  statute ;  and  it 
may  be  divided  as  of  two  kinds,  viz. :  (i)  The  lex  non 
scripta,  or  unwritten  law ;  and  (2)  the  lex  scripta,  or 
written  law.  With  regard  to  the  former  division,  in 
the  very  ancient  times,  in  consequence  of  the  utter 
ignorance  of  the  mass  of  the  people,  the  laws  could  not 
be,  and  were  not,  reduced  into  writing,  but  were  to  a 
certain  extent  transmitted  from  age  to  age  by  word  of 

(a)  I  Bl.  Com.  67. 
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mouth.  But  this  is  not  all  that  is  included  in  the  lex 
non  scripta,  which  term  is  indeed  used  in  contradistinc- 
tion to  the  statute  law,  which  forms  the  actual  lex 
scripta,  for,  as  is  stated  by  Blackstone  (b),  now  the 
monuments  and  records  of  our  legal  customs  are  con- 
tained in  the  books  of  the  reports  of  the  judges  from 
time  to  time,  and  in  the  treatises  of  the  different 
writers,  commencing  at  periods  of  high  antiquity  and 
continued  until  the  present  time.  With  regard  to  the 
latter  division,  viz.,  the  lex  scripta,  this,  as  has  been 
said,  comprises  the  statute  law  of  the  realm.  In  the 
earlier  times  but  little  attention  was  given  to  the  laws, 
and,  indeed,  from  the  essentially  warlike  nature  of  the 
people  it  was  not  the  greatest  requirement ;  but  gradu- 
ally as  civilization  advanced,  the  lex  non  scripta  was 
found  insufficient,  and  indeed  sometimes  contrary  to 
the  benefit  of  the  country,  and  the  direct  intervention 
of  the  legislature  was  required  to  amend,  alter,  and 
vary,  or  in  some  cases  to  simply  declare,  the  law  when 
doubts  had  arisen  on  it.  As  civilization  has  progressed 
and  age  after  age  has  become  more  and  more  artificial, 
so  the  statute  law  has  increased,  as  is  evidenced  by  the 
multitude  of  Acts  of  Parliament  necessary  to  be  referred 
to  by  the  student  of  our  laws. 

As  to  the  It  might  be  interesting,  and  perhaps  useful,  to  here 

ofaToode!"  enter  into  the  consideration  of  the  relative  advantages 
and  disadvantages  of  a  code  of  laws,  but  such  a  discus- 
sion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  True,  there  is  in  our  present  system  of  laws 
the  disadvantage,  that  it  involves  to  master  it,  deep 
and  intricate  study,  and  it  requires  to  be  traced  back 
to  the  earliest  times  to  understand  various  reasonings ; 
but,  on  the  other  hand,  though  a  code  would  do  away 
with  this  necessity  of  historical  research,  yet  it  would 
present  law  in  a  much  more  inflexible  state  than 

(()  I  Bl.  Com.  63. 
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now;  and  as  no  code  could  be  perfect,  it  is  to  be 
feared  that  doubts  of  construction  and  the  like  would 
arise,  and  perhaps,  therefore,  to  leave  things  on  their 
present  foundation  would  be  well  (e). 

The  term  **  common  law  "  has  also  been  used  in  con-  Common  Uw 
tradistinction  to  equity  jurisprudence,  which  is  of  later  J^*id°from 
growth,  and  comprehends  matters  of  natural  justice  ^v^^- 
(being  other  than  matters  of  mere  conscience),  for 
which  courts  of  law  give  no  relief  or  no  proper  relief. 
In  the  opinion  of  the  author  this  distinction  between 
common  law  and  equity  must  always  exist,  for  although 
the  Judicature  Acts*  of  1873  and  1875,  to  a  certain 
extent,  fuse  law  and  equity,  and  though  also  the  rules 
of  equity  are  to  govern  where  they  have  clashed  with 
the  rules  of  law  (as  will  be  frequently  noticed  in  the 
course  of  the  following  pages),  yet  as  certain  matters 
were  formerly  strictly  the  subjects  of  cognizance  in  the 
Common  Law  Courts  and  others  in  the  Court  of  Chan- 
cery, so  the  like  matters  respectively  are  and  will  be 
commenced  and  carried  on  in  the  analogous  division  of 
the  present  High  Court  of  Justice. 

It  is  important  to  have  a  clear  and  correct  idea  of  Of  the  nature 
the  nature  of  a  person's  rights  which  will  entitle  him  rightw"ich* 
to  maintain  an  action  for  their  infringement.     The  two  7}^  entitle 

o  him  to  main- 

main  divisions  of  the  present  work  are  into  Contracts  tain  an  action, 

and  Torts.  In  the  case  of  the  infringement  of  any 
person's  legal  rights,  i,e.  if  a  valid  contract  be  broken, 
or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com- 
mitted, has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act ;  and  even  though  he  suffers 
no  substantial  damage,  yet  he  has  his  right  of  action. 
The  rule  upon  this  point  is,  that  Injuria  sine  damno  injuria  sine 
will  entitle  a  person  to   maintain  an  action,  which. 


(c)  A  first  attempt  at  codification  of  one  branch  of  the  law  has  been 
now  made  by  the  Billi  of  Exchange  Act,  1882  (45  &  46  Vict.  0.  61). 
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plainly  expressed,  means  that  when  a  person  has  suf- 
fered wliat  in  the  eyes  of  the  law  is  looked  upon  as  a 
legal  injury^  he  must  have  a  corresponding  right  of 
action,  even  though  he  has  suffered  no  harm.  This  is 
illustrated  by  the  well-known  case  oiAsKby  v.  White  {d\ 
which  was  an  action  against  a  returning  officer  for 
maliciously  refusing  to  receive  the  plaintiffs  vote  on 
the  election  of  burgesses  to  serve  in  Parliament,  and 
it  was  held  that  the  defendant  having  so  maliciously 
refused  to  receive  the  plaintiffs  vote,  although  the 
members  for  whom  he  wished  to  vote  were  actually 
elected,  and  therefore  he  suffered  no  damage,  yet  he 
had  a  good  right  of  action,  for  he  had  a  legal  right  to 
vote,  and  that  right  had  been  infringed. 

Damnum  tint       On  the  Other  hand,  there  are  many  cases  in  which  a 
•TVttjta.  person,  although   he  suffers  damage   by  the   act  of 

another,  yet  has  no  right  of  action,  becaicse  there  has 
been  no  infringement  of  what  the  law  looks  upon  as  a 
legal  right,  and  this  is  expressed  by  the  maxim,  that 
Damnum  sine  injuria  will  not  sufi&ce  to  enable  a  person 
to  maintain  an  action.  Thus,  in  an  action  of  seduction, 
unless  loss  of  service  by  the  plaintiff  is  proved,  the  action 
cannot  be  maintained,  for  though  the  plaintiff  may  have 
suffered  damage  without  the  loss  of  service,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  however,  on  this 
point,  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  land  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  deprives  his  neigh- 
bour of  water  that  would  otherwise  percolate  through 
the  land,  yet  although  this  operates  to  the  great  detri- 
ment of  such  neighbour,  it  does  not  constitute  the 
invasion  of  a  legal  right,  and  will  not  form  any  founda- 
tion for  an  action  (e).     And  if  a  subsidence  be  caused 


{d)  I  S.  L.  C.  264 ;  Lord  Raymond,  938. 

(e)  AcUm  V.  Blundell,  12  M.  ft  W.  324 ;  Ch<uemort  y.  Richards,  7 
H.  L.  C.  349. 
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by  the  withdrawal  of  such  underground  water  the  same 
rule  holds  good  (/).  It  is  merely  Bammtm  sine  iiijtiria. 
However,  in  the  words  of  Mr.  Broom,  in  his  *  Commen- 
taries on  the  Common  Law/  "  in  the  vast  majority  of 
cases  which  are  brought  into  Courts  of  Justice,  both 
damnum  and  injuria  combine  in  support  of  the  claim 
put  forth,  the  object  of  the  plaintiff  usually  being  to 
recover  by  his  action  substantial  damages  "  {g).  When 
both  injuria  and  damnum  are  combined,  then,  as  a  general 
rule,  there  is  always  a  good  cause  of  action,  except  indeed 
when  there  is  some  special  reason  to  the  contrary,  e.g. 
some  matter  of  public  policy. 

Having,  therefore,  in  these  few  remarks,  endeavoured 
to  introduce  the  student  to  the  subject  of  common  law, 
and  the  nature  of  the  legal  right  in  respect  of  which  a 
person  has  a  remedy,  let  us  proceed  to  our  first  chief 
subject,  viz.  that  of  contracts. 

(/)  PoppUwdl  y.  ffodgkinton,  L.  R.  4  Ex.  248. 
(y)  Brooni*8  Come.  116;  and  aee  generally  upon  the  Bubjeet  discuefied 
aboTe,  Broom's  Corns.  80-11 6. 
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PART  I. 

OP    CONTRACTS. 


CHAPTER  I. 

OF   THE   DIFFERENT  KINDS  OF  CONTRACTS,  THEIR  BREACH, 
AND   THE  RULES  FOR  THEIR  CONSTRUCTION. 

Definition  of  a  A  CONTRACT  may  be  defined  as  some  obligation  of  a  legal 

diffSrontSi-  mature — either  by  matter  of  record,  deed,  writing,  or 

"<">i<>^  word  of  mouth — to  do,  or  refrain  from  doing,  some  act. 

Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 

1.  Contracts  of  record,  i.e.  obligations  proceeding 
from  some  Court  of  record,  such  as  judgments,  recog- 
nizances, and  cognovits. 

2.  Specialties,  ic  contracts  evidenced  by  writing, 
sealed  and  delivered. 

3.  Simple  contracts,  i.e,  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing,  not 
under  seal,  or  by  mere  word  of  mouth. 

Contracts  may  also  be  divided  as  to  their  nature 
into^ 

1 .  Uxpress  contracts,  %,e,  those  the  effect  of  which  is 
openly  expressed  by  the  facts ;  and 

2.  Implied  contracts,  viz.  those  which  are  dictated 
by  the  law;  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 


.  « 
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Again,  contracts  are  divided,  with  reference  to  the 
time  of  their  performance,  into — 

1.  Executed  contracts,  and 

2.  Executory  contracts. 

Having,  therefore,  three  different  divisions  of  con-  Contnots  of 
tracts,  let  us  proceed  to  consider  each  of  them  separ-  SSI^S;"' 
ately ;  and  as  to  the  first  division,  the  most  important  ***•  ™J|J* 
kind  of  contracts,  technically  speaking,  are  contracts 
of  record,  they  proceeding  from  some  Court  of  record, 
but  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  even  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importanca  As  we 
have  given  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  each,  and 
then  consider  the  peculiarities  of  contracts  of  record 
generally,  but  yet  mainly  with  reference  to  judg- 
ments as  being  the  only  contracts  of  record  that 
ordinarily  or  usually  occur. 

A  judgment  may  be  defined  to  be  the  sentence  of  Definition  of  a 
the  law  pronounced  by  the  Court  upon  the  matter  ap-  ^^  »™®'^*- 
pearing  from  the  previous  proceedings  in  the  suit.  It 
is  obtained  by  issuing  out  a  writ  of  summons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  on  a  verdict  judgment  awarded  in  accord- 
ance with  it  (A). 

A  recognizance  is  an  acknowledgment  upon  record  Definition  of  a 
of  a  former  debt,  and  he  who  so  acknowledges  such  debt  "^^^^^n^iwic©- 

{h)  See  Indermaur's  Manual  of  Practice,  Part  II. ,  chaps.  2,  5,  7. 
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to  be  due  is  termed  the  recognizor,  and  he  to  whom 
or  for  whose  benefit  he  makes  such  acknowledgment  is 
termed  the  recognizee.  It  is  very  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  upon  record  of  an  ante- 
cedent debt  (i). 


Essential!  as 
to  executioD. 


Definition  of  a  A  comovit  is  an  instrument  simed  by  a  defendant  in 
a  oognovi  ^^  action  actually  commenced,  confessing  the  plaintiffs 
demand  to  be  just,  and  empowering  the  plaintiff  to  sign 
judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (k).  By  i  &  2  Vict.  c.  no,  it  was  pro- 
vided for  the  protection  of  ignorant  persons,  who  might 
be  persuaded  into  executing  a  cognovit,  that  it  must 
be  attested  by  an  attorney  (I),  and  this  protection  has 
been  still  further  extended  by  32  &  33  Vict.  c.  62  (m), 
which  provides  that  "  after  the  commencement  of  this 
Act  (n)  a  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any 
person  shall  not  be  of  any  force  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person  expressly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney ;"  and  also  (0) 
that  "  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  was 
fully   informed    of  the   same."     In    this    enactment 


(t)  Brown's  Law  Diet.  446. 
(*)  Ibid.  67. 

{I)  All  attorneys  are  now  styled  solicitors  ;  Jud.  Act,  1873,  sect.  87. 
(m)  Sect.  24. 
(n)  I st  January,  1870. 
(0)  Sect.  25. 
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it  will  be  noticed  that  a  warrant  of  attorney  is  men- 
tioned, being  placed  under  the  same  provisions  as  to 
execution  as  is  a  cognovit,  and  as  the  two  are  some- 
"Hmes  confused  by  students  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  viz.  that  a  DifFerencea 
cognovit  is  a  written  confession  of  some  existing  action,  ^^;;;^^l{ 
whilst  a  warrant  of  attorney  is  simply  a  power  given  attorney  and 

.  ..  ..  •'.  ^  "^  .      '^  °,.       a  cognovit. 

to  an  attorney  or  attorneys  to  appear  m  some  action 
commenced,  or  to  be  commenced,  and  allow  judgment 
to  be  entered  up.  Cognovits  and  warrants  of  attorney 
require  to  be  filed  in  the  Central  Office  of  the  High 
Court  of  Justice  within  twenty-one  days  after  execution 
(p) ;  and  there  is  a  like  provision  as  to  judges'  orders 
made  by  the  consent  of  any  defendant  in  a  personal 
action,  whereby  the  plaintiff  is  authorized  forthwith, 
or  at  any  future  time,  to  sign  or  enter  up  judgment, 
or  to  issue  or  to  take  out  execution  (q). 

Now  as  to  the  peculiarities  of  contracts  of  record  of  the  pccu- 
generally,  but  mainly  with  reference  to  judgments.        oontnwtT of 

record,  par- 
ticularly 

I.  Being  of  the  higJiest  nature  of  ail  contracts,  they  judgmenu, 
have  the  effect  of  merging  either  a  simple  contract  or  a^'  Merger. 
contract  entered  into  by  deed  (a  specialty), — It  is  a  prin- 
ciple, not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee  simple,  the  former 
estate  for  years  is  lost  in  the  greater  estate  in  fee  (r), 
and  so  here,  if  there  is  an  ordinary  contract  by  parol,  in 
writing,  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  contract, 
and  the  person's  rights  henceforth  are  on  the  new  and 
higher  contract,  the  judgment 

(p)  32  k  33  Vict.  c.  62,  8.  26. 

\q)  Ibid.  a.  27. 

(r)  The  Jud.  Act,  1873  (a,  25  (4)  ),  however,  proyidea  that  there 
shall  not  now  be  any  merger  by  operation  of  law  only  of  any  eatate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be  merged  or  ex- 
tingaished  in  equity. 
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2.  Batoppel. 


2.  They  have  the  effect  of  estopping  the  parties  to  them. 
— Estoppel  has  been  defined  as  a  term  of  law  whereby  a 
person  is  stopped  or  hindered  from  denying  a  matter 
already  stated  («),  and  it  is  because  of  the  high  nature 
of  contracts  of  record  that  whilst  they  remain  in  exist- 
ence they  are  conclusive,  for  no  one  can  aver  against  a 
record,  and  this  has  been  stated  by  Lord  Coke,  as  fol- 
lows :  "  The  Rolls  being  the  records  or  memorials  of 
the  judges  of  the  court  of  record,  import  in  them  such 
uncontrollable  credit  and  verity  as  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary  "  {t).  This  is 
well  illustrated  by  a  somewhat  recent  case,  in  which 
the  plaintiff  was  formerly  clerk  of  the  peace,  and  having 
been  dismissed,  brought  an  action  against  the  defendant, 
his  successor  in  oiBfice,  to  try  his  right  to  certain  fees. 
It  appeared  that  the  justices  had  at  quarter  sessions 
found  that  the  plaintiff  had  been  guilty  of  contuma- 
ciously refusing  to  record  an  order  that  had  been  made 
by  them  as  he  should  have  done,  and  therefore  they 
had  dismissed  him  from  his  office,  which  they  were  jus- 
tified on  such  a  fact  in  doing.  The  Court  here  decided 
that  the  plaintiff  was  estopped  in  this  action  from 
denying  the  validity  of  the  order  so  made  at  quarter 
sessions  {u). 


Duchess  of 
Kingston's 
Case 


The  leading  authority  generally  referred  to  on  the 
point  of  estoppel  by  matter  of  record  is  the  Ihichess  of 
Kingston* s  Case  (x),  which  goes  to  shew  that  a  judg- 
ment is  only  a  conclusive  estoppel  where  the  same 
matter  is  directly  involved  in  it,  and  not  where  it  is 
only  incidentally  involved,  and  also  that,  even  although 
it  might  be  otherwise  a  conclusive  estoppel,  yet  that 
it  may  always  be  avoided  by  shewing  fraud  or  col- 
lusion (y). 


(<)  Brown's  Law  Diet.  21 1.     See  also  post,  p.  14. 
{t)  I  Inst.  260. 

(u)  Wildes  V.  Jiussell,  L.  R.  I  C.  P.  722. 
(x)  2  S.  L.  C.  784  ;  Bui.  N.  P.  244. 

ly)  See  also  National  Bolivian  Navigation  Company  v.  Wilson,  L.  R. 
5  App.  Cases,  176;  43  L.  T.  60. 
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3.  They  require  no  consideration, — This  peculiarity  3«  Aj  to 
results  from  the  preceding  one  of  estoppel ;  the  want  of 
consideration  can  be  no  defence  or  objection  to  proceed- 
ings on  a  judgment  or  other  record,  which,  as  we  have 
seen,  the  party  is  estopped  from  denying. 

4.  A  judgment  has  priority  in  payment, — In  the  4- .Ab  to 
administration    of    an    insolvent    estate    in    equity,  payment 
a  judgment  creditor  is    entitled   to   priority,  which 

is  an  important  advantage  if  the  estate  is  in- 
sufficient to  pay  every  one  {z).  And  though  the 
Judicature  Act,  1875  (a),  provides  that  the  same 
rules  shall  prevail  as  to  the  respective  rights  of 
secured  and  unsecured  creditors  as  are  in  force  in 
bankruptcy,  this  does  not  in  any  way  afifect  this 
rule  (J). 

5.  A  judgment  constituted  a  charge  on  the  lands  of  the  s-  As  tocharg- 
jvdgmeTit  debtor  (c). — This  is  a  peculiarity  of  the  past,  **** 

and  the  following  is  a  short  summary  of  the  past  and 
present  laws  upon  the  subject  (d) : — 

By  13  Ed.  I,  c.  18,  half  a  judgment  debtor's 
lands  could  be  taken  in  execution  under  a  writ  of 
elegit. 


(f)  And  DOW  this  advantage  does  not  only  apply  to  English  judg- 
ments, but  also  to  Irish  judgments  and  Scotch  decreets,  if  registered 
here,  it  being  by  31  &  32  Vict.  c.  54,  b.  I,  provided  that,  if  registered 
here,  they  shall  have  the  same  force  and  effect  as  if  original  judgments 
of  this  country. 

(a)  38  &  39  Vict.  c.  77,  8.  10  (instead  of  sect.  25,  aub-sect.  i  of  the 
Judicature  Act,  1873). 

(6)  In  re  the  WiSiemsea  Brick  Works  Company,  L.  R.  16  Ch.  D. 
337;  50  L.  J.  Ch.  185;  29  W.  R.  178.  In  re  Maggi,  Wiwhotue  \, 
Winehouse,  L.  R.  51  L.  J.  Ch.  Smith  v.  Morgan,  L.  R.  5  C.  P.  D. 
337  ;  49  L'  J*  C.  P.  410 ;  Snell's  Principles  of  Equity,  263,  264. 

(c)  This  was  recently  extended  to  Irish  judgments  and  Scotch  de- 
creets if  registered  imder  31  &  32  Vict.  c.  54.     See  note  (z). 

(d)  The  law  of  judgments  as  affecting  lands  belongs  more  properly 
to  the  subject  of  conveyancing  and  real  property,  and,  for  fuller  in- 
formation than  is  contained  in  the  few  remaras  above,  the  student  is 
referred  to  the  dissertations  in  Prideauz^s  Conveyaucing. 
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By  29  Gar.  2,  c.  3,  sect.  10,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 
against  a  cestui  que  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee  simple,  and  he  was  duly 
seised  of  them. 

By  I  &  2  Vict.  c.  1 10,  a  judgment  was  made  a  charge 
upon  the  whole  lands  of  a  judgment  debtor,  of  what- 
ever nature,  but  judgment  was  not  to  affect  purchasers 
until  registered  in  the  name  of  the  debtor. 

By  2  &  3  Vict.  c.  1 1,  all  judgments,  to  so  bind,  must 
be  re-registered  every  five  years. 

By  23  &  24  Vict.  c.  38,  no  judgment  to  be  entered 
up  after  the  passing  of  that  Act  (July  23,1 860),  was  to 
affect  any  lands,  unless  a  writ  of  execution  was  issued 
and  registered  and  put  in  force  within  three  calendar 
months  from  the  time  of  registration. 

And  now,  by  the  27  &  28  Vict.  c.  1 1 2  (the  statute  in 
force  upon  the  subject  at  the  present  day),  it  is  provided 
that  no  judgment  to  be  entered  up  after  the  passing 
thereof  (July  29,  1864),  shall  affect  any  lands  until 
the  same  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority. 

6.  As  to  proof.  6.  They  prove  themselves — which  means  that  when 
necessary  to  prove  a  contract  of  record  the  mere  pro- 
duction thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof ;  so  that  when  there  is  an 
issue  of  nvl  tiel  record  (no  such  record),  either  the  record 
itself  must  be  produced,  or  it  may  be  proved  by  exem- 
plification under  the  great  seal,  or  by  an  examined  or 
sworn  copy  (e). 


(e)  Powell's  Eyidence,  314. 
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The  two  remaining  kinds  of  contracts  under  this 
division  are  specialties  and  simple  contracts,  and  these 
are  of  ordinary  practical  and  constant  occurrence,  and 
therefore  of  very  much  more  importance  to  the  student 
than   contracts  of  record.     A  specialty — or  contract 
under  seal — is  termed  a  deed  because  of  the  peculiar 
solemnities    attending    its    execution,    it    being    not 
only  signed  (/),  but  also  sealed  and  delivered,  whilst 
a  simple   contract  is  either  by  parol,  or  at  most  in 
writing  not  under  seal,  and  it  is  from  the  point  of  the 
supposed  additional  solemnities  attending  the  execution 
of  deeds  or  specialties,  that  we  may  trace  the  numerous  Dittinetiont 
distinctions  which  exist  between  them  on  the  one  hand,  speoiaitiet 
and  simple  contracts  on  the  other.      These  distinctions  J^n^^^® 
are  mainly  as  follows : — 

I.  As  to  the  execution. — Here,  as  just  stated,  the  i-  Aito 
essential  formalities  to  be  observed  on  the  execution 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  may  be  even  by  word  of  mouth ;  and  if  writing 
is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  the  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  i.e.,  "  so  that  it  shall  Escrow, 
take  effect  or  be  his  deed  on  certain  conditions"  (g),  by 
delivering  it  to  some  third  person,  and  then  it  will  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  an  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  (A). 

2.  As  to  merger. — The  principle  of  merger  has  al-  2.  As  to 
ready  been  explained  (i),  and  it  may  be  defined  as  an  ^^^^^' 


(/)  There  is  some  doubt  whether  signing  is  actually  necessary  to  the 
validity  of  a  deed. 
{g)  Chitty  on  Contracts,  4.     See  also  Brown's  Law  Diet.  207. 
(A)  Millerthip  v.  Brooks,  5  H.  &  N.  797. 
(»)  Ante,  p.  9. 
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operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater  (k).  It  has  already  been 
remarked  that  the  eflFect  of  a  record  will  be  to  merge 
any  contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 
record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  it  will 
cause  a  merger  of  that 


3.  As  to 
estoppel. 


Estoppel  by 
deed. 


Collins  V. 
Blantern. 


$.  As  to  estappd, — This  doctrine  has  already  been 
touched  upon  in  its  bearing  on  contracts  of  re- 
cord (1) ;  but  in  addition  to  the  definition  given 
there  of  it,  it  may  be  well  to  note  here  Lord  Coke's 
definition,  which  is  perhaps  a  better  one  when  the 
term  is  applied  to  estoppel  otherwise  than  by  matter 
of  record.  His  definition  of  it  is,  "where  a  man  is 
concluded  by  his  own  act  or  acceptance  to  say  the 
truth  "  (m).  It  has  been  noted  that  a  record  will  estop 
the  parties  to  it  and  those  claiming  under  them,  and 
so  in  a  deed  the  doctrine  of  estoppel  applies,  though 
generally  speaking  it  does  not  in  a  simple  contract. 
Thus,  if  a  man  executes  a  deed,  stating  or  admitting  in 
that  deed  a  certain  fact,  he  is  precluded  from  denying 
it,  the  reason  being  the  solemnity  of  the  deed ;  whilst 
in  a  simple  contract  the  person  entering  into  it 
may  show  the  contrary  of  what  he  has  in  it  admitted. 
But  in  discussing  the  doctrine  of  estoppel,  what  was 
decided  in  the  leading  case  of  Collins  v.  Blantern  {n) 
must  be  noticed,  viz.  that  though  a  person  is  estopped 
from  denying  what  he  has  stated  in  a  deed,  yet  he  may 
set  up  the  illegality  or  fraud  of  the  instrument     In 


(k)  See  also  Brown's  Law  Diet.  341. 

\l)  AnUt  p.  10. 

(ill)  Co.  Litt.  352  a.  See  also  Simm  v.  Angh'American  TtUgi-aph 
Cb.,  L.  R.  5  Q.  B.  D.  202  ;  49  L.  J.  Q.  B.  392  ;  28  W.  R.  290,  where  the 
doctrine  was  further  explained  by  \m  J.  Bramwell,  who  remarked  that  an 
estoppel  may  be  said  to  exist  where  a  person  is  compelled  to  admit  that 
as  true  which  is  not  true,  and  to  act  upon  a  theory  which  is  contrary 
to  truth. 

(n)  I  S.  L.  C.  369  ;  2  Wilson,  341. 
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that  case  the  plaintiff  sued  on  a  bond  executed  hj 

certain  parties,  of  whom  the  defendant  was  one,  the 

obligation  of  which  was  ;f  700,  conditioned  for  payment 

of  ;f  350.     The  defendant  pleaded  the  following  facts : 

Certain  parties  were  prosecuted  by  one  John  Budge, 

and  pleaded  not  guilty,  and,  according  to  arrangement, 

the  plaintiff  gave  his  promissory  note  to  the  prosecutor, 

John  Eudge,  he  to  forbear  further  prosecuting,  and  as 

part  of  the  arrangement,  the  bond  on  which  the  plaintiff 

sued  was  executed  to  indemnify  him.     Now  the  facts 

shewed  illegality  in  the  whole  matter,  for  it  was  the 

stifling  of  a  criminal  prosecution  ;  but  had  the  doctrine 

of  estoppel  applied  here,  the  defendant  would  have  been 

precluded  from  setting  it  up.     It  may  be  noticed  on 

this  point  of  estoppel,  that  if  a  person  in  the  body  of  a 

deed  admitted  having  received  the  consideration  money, 

at  law  he  was  estopped  from  setting  up  that  he  had 

not  received  it ;  but  in  equity  he  might  always  have 

done  so,  otherwise,  the  doctrine  of  the  vendor's  lien  for 

unpaid  purchase-money  could  not  well  have  existed. 

Now,  as  the  Judicature  Act,  1873  (0),  provides  that 

where  the  rules  of  law  and  equity  clash,  the  latter  shall 

prevail,  the  consequence  is  that  in  such  a  case  a  person 

is  now  always  able  to  do  what  he  could,  as  above 

stated,  have  formerly  done  in  equity.     Estoppel,  how-  Estoppel  in 

ever,  besides  being  by  record  or  deed,  may  also  in  some  ^"* 

cases  be  in  pais,  Le.  by  the  conduct  of  the  parties ;  e.g, 

where  an  infant,  having  made  a  lease,  accepts  rent 

after  he  comes  of  age,  he  will  be  estopped  from  denying 

its  validity  (jp). 

4.  As  to  consideration. — The  consideration  is  the  price  4.  A*  t© 

coDsideration. 

or  motive  of  a  contract,  and  is  either  good  or  valuable.  Definition  of 
A  valuable  consideration  may  be  defined  as  some  benefit  Joniideration. 
to  the  person  making  the  promise,  or  a  third  person, 
by  the  act  of  the  promisee,  or  some  loss,  trouble,  incon- 


(o)  Sect.  25  (II). 

ip)  See  hereon  as  to  effect  37  &  38  Vict.  c.  62,  post,  p.  197,  note  {I). 
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venience  to,  or  charge  imposed  upon  the  person  to  whom 
the  promise  is  made  (q).  It  is  an  essential  and  un- 
flinching rule  that  all  simple  contracts  require  a 
valuable  consideration ;  if  they  have  no  consideration, 
or  a  merely  good  consideration,  which  is  such  as  natural 
love  and  aflfection,  they  will  not  be  binding,  and  no 
action  will  lie  for  their  breach  (r) ;  whilst  a  deed  will 
be  perfectly  valid  and  binding  with  a  merely  good 
consideration,  or  with  no  consideration  at  all  (s). 
This  distinction  plainly  arises  from  the  fact  of  the 
additional  solemnity  and  importance  of  a  deed. 

A  voluntary         It  must  not,  howevcT,  from  this  be  taken  by  the 
every^reipoct   studcnt  for  granted  that  a  voluntary  deed  is  in  every 

as  good  as  a     respcct  as  good  as  a  deed  founded  on  valuable  con- 
deed  founded         ^  ^ 

on  valuable      sideration.     All  that  is  meant  is  that  as  between  the 
consi  era  ion.  p^^^j^g  j^  jg  j^q  objection  to  the  validity  of  a  deed,  and 

no  consequent  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.  But  even  a  deed 
entered  into  without  consideration  stands  on  weak 
ground,  for  there  are  three  ways  in  which  it  may 
possibly  be  affected  on  account  of  its  want  of  con- 
sideration. 

13  Elix.  c.  c.  The  statute  1 3  Eliz.  c  5,  provides  that  all  gifts 
and  conveyances  of  either  chattels  or  land,  made  for 
the  purpose  of  defeating,  hindering,  or  delaying  cre- 
ditors, are  void  against  them  unless  made  bond  fide  upon 
good  (which  means  here  valuable)  consideration,  and 
hondi  fide  to  some  person  without  notice  of  the  fraud. 
The  mere  fact  of  any  conveyance  or  assignment  being 
voluntary  will  not  necessarily  render  it  bad  under  this 

{q)  This  definition  is  gathered  from  what  is  stated  as  to  the  sufficiency 
of  the  consideration  in  Chitty  on  Contracts,  19,  2a 

(r)  Lampleigh  v.  BraUhwaite,  I  S.  L.  C.  151  ;  Hobart,  105. 

(<)  An  important  exception  to  this  rule  arises  in  the  case  of  contracts 
in  restraint  of  trade,  which  even  though  by  deed  must  have  a  valuable 
consideration. 
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statute;  but  the  fact  of  its  voluntary  nature  will 
cause  suspicion  to  attach  to  it,  and  every  such  volun- 
tary instrument  is  therefore  liable  to  be  set  aside  under 
this  statute  (t). 

By  27  Eliz.  c.  4,  it  is  provided  that  all  voluntary  27  Eliz.  0. 4. 
conveyances  of  land  shall  be  void  against  subsequent 
purchasers  for  valuable  consideration  with  or  without 
notice ;  the  effect  of  which  is,  that,  although  a  person 
may  make  a  perfectly  good  voluntary  conveyance  to 
another  of  his  land,  yet  if  he  afterwards  convey  that 
land  for  value,  even  although  the  latter  person  knows 
of  the  prior  voluntary  conveyance,  he  will  take  in 
preference  to  it  (u). 

By  the  Bankruptcy  Act,  1869  (x),  any  voluntary  Bankruptcy 
settlement  made  by  a  trader  is  void  if  he  becomes  a  '^®*'  '^' 
bankrupt  within  two  years ;  and  if  he  becomes  bank- 
rupt after  that  time,  but  within  ten  years,  it  is  also 
void,  unless  the  parties  claiming  under  such  settle- 
ment can  prove  that  the  settlor  was  at  the  time  of 
making  it  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  such  settlement  (y). 

These  three  points,  then,  are  manifest  disadvantages 
under  which  a  deed  stands  when  created  without  con- 
sideration, although,  as  has  been  stated,  no  considera- 
tion is  necessary  to  a  deed  to  render  it  valid  as  between 
the  parties. 

$,  As  to  limitation. — A  simple  contract  is  barred  5.  As  to. 
after  six  years  (z) ;  a  deed  after  twenty  years  (a).  imiution. 

it)  See  further  as  to  fraudulent  dispositioDs  under  the  Statute  13 
Eliz.  c.  5,  postf  p.  254. 

(i£)  See  further  hereon  Snell's  Principles  of  Equity,  76-80. 

(x)  32  k  33  Vict.  c.  71,  B.  91. 

(y)  As  to  the  meaning  of  these  last  words  see  Ex  parte  Ruttell  in  re 
BiUtervxyrth,  L.  R.  19  Ch.  D.  586 ;  51  L.  J.  Bk.  (App.)  521. 

[z)  21  Jac.  I,  c.  16. 

(a)  3  &  4  Win.  4,  c.  42.    See  as  to  limitation  generally,  poit^  pp.  234- 
242. 
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6.  ABto  6,  As  to  their  extent, — A  deed,  if  the  heirs  were 
extent.           bound,  and  the  heir  had  assets  by  descent,  bound  him 

whilst  a  simple  contract  did  not ;  so  that  this  distinc- 
tion between  a  specialty  and  a  simple  contract  was 
formerly  one  of  great  importance,  for  a  simple  contract 
creditor  had  no  right  to  come  upon  the  real  estate 
3  &  4  Wm.  4,  descended  to  the  heir  for  part  of  his  debt.  By  3  &  4 
c.  104.  Will.  4,  c.  104,  this  anomaly  was  done  away  with,  that 

statute  providing  that  real  estate  should  be  liable  for' 
payment  of  simple  contract  as  well  as  specialty  debts, 
provided,  however,  that  creditors  by  specialty  in  which 
the  heirs  were  bound  should  be  paid  first.  This  dis- 
32  &  33  Vict,  tinction  has  also  now  been  done  away  with  by  3  2  &  3  3 
^  ^  '  Vict.  c.  46,  which  provides  that  all  creditors,  as  well 

by  specialty  as  simple  contracts,  shall  be  treated  as 
standing  in  equal  degree. 

7.  Ai  to  dif         7.  As  to  their  discharge, — Though  a  simple  contract 
cbtrge.  jjjj^y  Y^  discharged  in  various  ways  (as,  for  instance,  by 

accord  and  satisfaction  (b)  ),  a  deed,  speaking  generally, 
can  at  law  only  be  discharged  by  an  act  of  as  high  or  of 
a  higher  nature  (c).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  parol  agreement, 
and  it  must  be  remembered  that  the  rules  of  equity  in 
all  cases  now  prevail  (d).  This  last  distinction,  there- 
fore, with  the  previous  one,  may  be  put  down  as  of 
little  practical  importance,  however  valuable  they  both 
may  be  considered  by  the  student  as  points  in  the 
history  of  the  law. 

Bxprew  and         With  regard  to  the  division  of  contracts  into  those 

implied  oon*  -111.1  •       t    1    -^    •  ^  1 

tralcts.  expressed  and  those  implied,  it  is  not  necessary  to  say 

much,  as  the  very  names,  indeed,  point  out  what  is 
meant ;  but  it  may  be  useful  to  enumerate  a  few  cases 
in  which  a  contract  will  be  implied,  as  instances.  If 
in  any  trade  or  business  there  is  some  well-known 

(6)  As  to  which,  see  poHf  p.  232. 

(c)  See  Broom's  Goms.,  30*5-311. 

(d)  Jud.  Act.  1873,  sect.  25  (11). 
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and  established  usage  or  custom,  and  two  persons  enter 
into  any  contract  which  does  not  exclude  such  usage 
or  custom,  and  contains  nothing  antagonistic  to  it, 
the  usage  or  custom  will  be  implied  to  be  part  of 
their  contract:  so  if  between  two  persons  there  has 
been  a  practice  in  past  years  for  interest  to  be  paid  on 
balances  between  them,  a  contract  will  continue  to  be 
implied  to  that  effect  until  something  is  said  or  done 
to  the  contrary  (e).  Again,  if  a  landlord  gives  his 
tenant  notice  to  quit  or  else  pay  an  advanced  rent, 
and  the  tenant  says  nothing,  but  continues  to  hold 
on,  his  contract  to  pay  such  advanced  rent  will 
be  implied ;  and  if  any  deed  or  other  instrument 
contains  a  recital  or  any  words  shewing  a  clear 
intention  to  do  some  act,  a  contract  to  do  it  is  im- 
plied  (/). 

An  express  contract  is  more  certain  and  definite  than  Expreuum 
an  implied  contract,  which  indeed  can  only  exist  inf^^JJ^''* 
the  absence  of  an  express  contract,  the  maxim  being 
JSkXpressum  facU  cessare  tadtum. 

Again,  on  the  third  division  of  contracts  into  those  Executed  and 
executed  and  those  executory,  it  is  necessary  to  say  tnTcS.  ^^  ^^^' 
but  little,  the  words  almost  explaining  what  is  meant. 
An  executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  the  sale  and  pur- 
chase of  goods,  and  the  price  paid  and  the  goods 
handed  over ;  an  executory  contract  is  one  in  which 
the  act  contracted  for  is  to  be  done  at  some  future 
time,  as  if  a  person  agrees  to  supply  another  with 
certain  goods  on  the  arrival  of  a  ship  in  which  they 
are.  Contracts  may  also  be  entirely  executed  or 
entirely  executory,  or  in  part  executed  and  in  part 
executory  (g), 

(e)  See  Chitty  on  CoDtracts,  59. 

(/)  See  Knight  ▼.  Qravttend^  dec,  2  H.  &  N.  6. 

(^)  As  to  distinctioDB  between  contracts  executed  and  executory,  see 
Benjamin's  Sale  of  Personal  Property,  227  ;  Campbell  on  the  Law  of 
Sale  of  Qoods,  2. 
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Breach  of  0^  ^^  executory  contract  one  important  point  may 

executory  ^0  usefuUy  noted.  In  such  a  contract,  of  course,  it 
must  be  apparent  that,  generally  speaking,  no  action 
can  be  brought  for  its  breach  until  the  day  arrives  for 
its  performance ;  but  it  has  been  decided  that  where  a 
person  before  the  day  declares  that  he  will  not  perform 
his  contract,  or  renders  himself  incapable  of  perform- 
ing it,  the  action  may  be  brought  immediately  without 
waiting  for  the  future  day  (A). 

Consequencei  Where  a  Valid  contract  has  been  entered  into  between 
the^esLch^f  a ^^^  parties,  and  there  is  a  breach  of  it,  certain  con- 
contract,  sequences  flow  from  that  breach.  Looking  at  judg- 
ments as  contracts  of  record,  if  a  judgment  is  not 
complied  with  by  the  party  against  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  being  by  execution  (i). 
In  the  case  of  a  breach  of  a  specialty  or  a  simple  con- 
tract, an  action  has  to  be  brought  against  the  person 
committing  the  breach,  and  damages  are  awarded  in 
such  action  for  the  breach,  such  damages  being  esti- 
mated by  a  jury  in  accordance,  as  far  as  can  be,  with 
the  settled  principles  of  what  is  the  measure  of  damage, 
a  subject  which  will  be  discussed  later  on  in  the  present 
work  (^•).  In  some  cases,  also,  relief  may  be  obtained 
beyond  mere  damages,  e.g,  in  an  action  for  breach  of  a 
contract  to  deliver  specific  goods,  a  plaintiff  may,  under 
the  provisions  of  the  Mercantile  Law  Amendment  Act, 
1856  (i),  obtain  an  order  for  the  delivery  to  him  of  the 
specific  goods  themselves  (m). 

Forfeiture  of         In  some  cases,  also,  the  breach  of  a  contract  by  one 

^M«t\on!*™     0^  ^^®  parties  may  cause  him  to  forfeit  his  right  to  any 

compensation  for  what  he  has   done  before  breach. 


{h)  HocksUr  V.  De  la  Tour,  2  EU.  &  Bl.  678 ;  Frost  v.  Knight,  L.  R. 
7  Ex.  III.     See  a\bo pott,  ch.  viii.  pp.  221,  222. 

(t)  As  to  the  different  modes  of  enforcing  a  judgment,  see  Indermaur's 
Manual  of  Practice,  10 1 -104. 

(k)  As  to  the  Measure  of  Damages,  see  pott,  Part  ill.  ch.  i. 

{I)  19  &  20  Vict.  c.  97,  8.  2. 

(m)  See  pott,  Part  iii.  ch.  i.  pp.  398,  399. 
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Thus  if  a  servant  hired  by  the  month  leaves  or  is  dis- 
charged on  account  of  his  misconduct  in  the  middle  of 
a  month,  he  will  lose  the  whole  month's  wages  (n). 

The  last  subject  to  be  considered  in  the  present  Rulei  for  the 
chapter  is  that  of  the  rules  for  construction  of  contracts,  oontracti. 
a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  observed,  that  while  the  jury  decide  on 
questions  of  fact,  it  is  for  the  Court  to  put  the  correct 
construction  on  any  instrument ;  and,  to  ensure  uni- 
formity in  construction  as  far  as  possible,  certain  rules 
have  been  framed  and  handed  down  from  time  to  time. 
These  rules  are  stated  by  Mr.  Chitty  in  his  work 
upon  Contracts  very  fully  (o),  and  the  most  important 
of  them  are  as  follow : — 

1.  Fvery  agreement  shall  have  a  reasonable  constrvMion  i.  Agreementg 
according  to  the  intention  of  the  parties :  e.g,  if  a  person  waionably™* 
borrows  a  horse,  it  will  be  considered  a  part  of  the 
agreement  that  he  shall  feed  it  during  the  time  it  re- 
mains in  his  possession.     This  is  a  great  and  important 

rule  of  construction,  but  upon  it  two  points  must  be 
borne  in  mind :  "  first,  that  it  is  not  enough  for  a  party 
to  make  out  a  possible  intention  favourable  to  his  view, 
but  he  must  shew  a  reasonable  certainty  that  the  in- 
tention was  such  as  he  suggests ;  and,  secondly,  that 
all  latitude  of  construction  must  submit  to  this  restric- 
tion, viz ,  that  the  words  and  language  of  the  instru- 
ment will  bear  the  sense  sought  to  be  put  upon  them ; 
for  the  Court  cannot  put  words  in  a  deed  which  are  not 
tljere,  or  put  a  construction  on  the  words  of  a  deed 
directly  contrary  to  the  plain  sense  of  them"  (p), 

2.  Agreements  shall  be  construed  liberally,  e,g,   the  a.  Agreementt 

tobecoDttrued 
liberally. 

(n)  See  hereon  also  postf  ch.  ▼!.  p.  194. 

(o)  See  Chitty  on  Contracts,  74-99,  from  which  pages  the  following 
remarks  on  the  construction  of  contracts  are  mainly  gathered, 
(p)  Chitty  on  Contracts,  194. 
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word  men  used  in  a  contract  may  often  be  held  to 
include  both  men  and  women  (9). 

3.  Agre«mtnto  3*  Agreements  shall  he  construed  favourablif ;  which 
tobeoomitrttMi  meaus  that  such  a  construction  shall  be  put  that,  if 
possible,  they  may  be  supported :  thus,  if  on  an  instru- 
ment it  is  possible  to  put  two  constructions,  one  of 
which  is  contrary  to  law  and  the  other  not,  the  latter 
shall  be  adopted;  and  it  is  upon  this  principle  that 
words  sometimes  have  different  meanings  given  to 
them :  thus,  the  word  "  from  "  is  primd  facie  exclusive, 
but  it  always  depends  on  the  context ;  and  the  words 
"  on  "  or  "  upon "  may  mean  either  before  the  act  to 
which  it  relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done ;  and  the  word  *'  to  "  may  mean 
"  towards  "  (r). 


4.  Wordf  tLf        4'  ^ords  are  to  be  understood  in  their  plain,  ordinary, 

Btood?n1heir  ^^  JP^?P^^^^  sense  ;  but  if  words  have  by  any  usage  of 

ordinary  trade  or  custom  obtained  a  particular  signification,  then 

"**°  ^'  that  meaning  will  generally  be  put  upon  them. 


5.  Theoon- 


5.   The  constrtLction  shall  be  put  upon  the  entire  instru- 
bVon*the*^*^^  wi^Ti^,  SO  that  one  part  Ttiay  assist  anotfur  ;  and  it  is  upon 

entire  instm- 
ment. 


this  rule  that,  to  further  the  evident  intention  of  the 
parties,  words  used  in  a  contract  may  be  transposed ; 
and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  ejusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
FaXia  demon-  maxim  Folsa  demonstratio  non  nocet,  the  meaning  of 
stmtto  non      ^i^ich  maxim  has  been  well  stated  to  be,  "  that  if  there 


\ 


(9)  See,  M  to  the  liberal  construction  of  certain  words  in  statutes  13 
k  14  Vict.  0.  ai,  B.  4,  and  see  also  the  Conyeyancing  Act,  188 1  (44  £ 
45  Viot.  0.  41),  sect.  66,  which  proyides  that  **  in  the  construction  of  a 
covenant  or  proviso  or  other  provision  implied  in  a  deed,  by  virtue  of 
this  act,  words  importing  the  singular  or  plural  number  or  the  masculine 
gender,  shall  be  read  as  also  importing  the  plural  or  singular  number 
or  as  extending  to  females,  as  the  case  may  require.*' 

(r)  Chitty  on  Contracts,  79. 
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is  in  the  fonner  part  of  an  instrument  an  adequate  and 
suflScient  description  shewing  with  convenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply, 
a  subsequent  erroneous  addition  will  not  vitiate  that 
description"  («). 

6.  A  contract  is  to  be  construed  according  to  the  law  of  6,  The  lex  loci 
the  country  v;here  made,  except  whsn  the  parties  ai  ths  J^S^Iilr 
time  of  making  the  contra^ct  had  a  view  to  a  different  *^?J^*^ 
country, — From  this  it  follows  that  if  a  contract  is  contract  with 
made   anywhere   out  of  England,  and  an  action  isJi^oSer**^ 
brought  on  it  here,  it  will  be  material  to  give  evidence  coi»n**7. 

to  shew  what  the  law  of  the  place  where  it  was  made 
is  as  to  it  {t) ;  and  with  regard  to  the  last  part  of  this 
rule,  what  is  meant  is,  that  although  the  lex  loci  con- 
tractus generally  applies,  yet  if  the  parties  have  at  the 
time  in  contemplation  the  performance  of  the  contract 
in  another  country,  then  the  lalv  of  that  country  will 
apply,  e,g,  if  a  bill  of  exchange  is  executed  here  but 
made  payable  abroad  (u). 

And  notwithstanding  the  rule  that  the  lex  loci  con-  Bat  in  bring- 
tracttis  is  to  govern,  yet,  although  a  contract  is  madeiheSafocijSri 
abroad,  as  regards  the  proceedings  to  enforce  it,  the  lex  fsoy^mM, 
lod  fori  (that  is,  the  law  of  the  country  where  the 
action  is  brought)  governs ;  so  that,  for  instance,  al- 
though a  contract  is  made  abroad  in  a  country  where 
the  period   of  limitation   for  bringing  the  action  is 
difiFerent  to  what  it  is  here,  yet,  if  the  action  is  brought 
here  our  Statutes  of  Limitation  will  bind. 

7.  If  there  are  two  rqmgnant  clauses  in  a  contract,  the  7.  Of  two  w- 
first  is  the  one  to  be  received  (x),  ciaSw  the 

first  if  to  be 
received. 

(s)  Chitty  on  Contracts,  86. 

(0  Per  Lord  Eldon  in  SmaU  v.  RoherU,  3  Esp.  163,  164. 

(tt)  A  8  to  which  tee  pottf  pp.  158,  159. 

(x)  It  may  be  noted  that  the  contrary  is  the  rule  in  the  case  of  a  will ; 
for  as  a  subsequent  will  revokes  a  former,  so  a  later  clause  will  have 
effect  over  an  earlier. 
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8.  The  con-  8.  The  constructwn  shall  he  taken  most  drongly  against 

betaken  " ^  ^^  grantor  or  contractor ;  but  this  is  a  rule  not  to  be 
egainit  the      resorted  to  until  after  the  other  rules  of  construction 

fail,  and  in  some  cases  it  will  not  apply  at  all — thus 

it  does  not  apply  against  the  Crown. 


grantor. 


9.  Parol  evi-         9*  Parol  evidence  is  never  admissible  to  vary  or  con- 
mi»li}Ae\o^'   ^^^^  ^  written  contract,  hut  it  is  admissible  to  explain 
contradict  a     in  the  case  of  a  latent,  though  not  in  the  case  of  apaient 
contract.         amMguity, — A  patent  ambiguity  is  one  appearing  on 
the  face  of  the  instrument;  a  latent  ambiguity  is  one 
not  so  appearing,  but  raised  by  extraneous  evidence ; 
and  the  distinction  between  these  two  cases  as  to  the 
admissibility  of  parol  evidence  has  been  so  weD  stated 
by  Lord  Chief  Justice  Tindal,  that  the  author  cannot 
refrain  from  here  giving  his  remarks,  although  some- 
what lengthy.     His  lordship  stated  as  follows : — 

Thedistinc.  "  The  general  rule  I  take  to  be  that,  where  the  words 

^^^^  of  any  written  instrument  are  free  from  ambiguity  in 
of  parol  evi-  themselves,  and  where  external  circumstances  do  not 
case  of  a  patent  create  any  doubt  or  difficulty  as  to  the  proper  applica- 
amb?guity?a«  ^^^^  ^^  those  words  to  claimants  under  the  instrument 
■tatedby  Lord  or  the  subject-mattcr  to  which  the  instrument  relates. 

Chief  Justice  •*  .  ' 

Tindal.  such  mstrumcut  IS  always  to  be  construed  according  to 

the  strict,  plain,  common  meaning  of  the  words  them- 
selves; and  that,  in  such  case,  evidence  dehors  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 
utterly  inadmissible.  The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or,  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,  the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
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of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;  for  both 
reason  and  common  sense  agree,  that  by  no  other 
means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.  Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language ; 
in  the  case  of  ancient  instruments;  in  cases  where 
terms  of  art  or  science  occur ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  peculiar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce ;  and  in  other  instances  in  which  the  words, 
besides  their  general  common  meaning,  have  acquired, 
by  custom  or  otherwise,  a  well-known,  peculiar,  idiom- 
atic meaning,  in  the  particular  county  in  which  the 
party  using  them  was  dwelling,  or  in  the  particular 
society  of  which  he  formed  a  member,  and  in  which 
he  passed  his  life  "  (y). 

When  a  contract  has  once  been  reduced  into  writing,  qou  ▼.  Lord 
evidence  cannot  be  given  to  shew  that  the  parties  at  ^^^^' 
the  time  agreed  by  parol  that  some  other  term  or 
stipulation  should  be  part  and  parcel  of  the  contract, 
for  to  admit  any  such  evidence  would  be  in  effect  to 
vary  the  written  instrument  {z).  If  parties  have  made 
an  executory  contract  which  is  to  be  carried  out  by  a 
deed  afterwards  executed,  the  real  complete  contract 
is  to  be  found  in  the  deed,  and  the  parties  have  no 
right  to  look  at  the  contract,  although  it  is  recited  in 
the  deed,  except  for  the  purpose  of  construing  the  deed 
itself;  it  must  not  be  looked  to  for  the  purpose  of 
enlarging,  or  diminishing,  or  modifying  the  contract 
which  is  to  be  found  in  the  deed  itself  (a).  Of  course 
if  the  contract  is  not  one  which  is  required  to  be  in 
writing,  there  is  nothing  to  prevent  the  parties  sub- 

(y)  Shore  v.  WiUon,  9  C.  &  F.  565-567. 
(a)  Qo9»  y.  Lord  Nugent,  5  B.  &  A.  58. 

(a)  LegffoU  v.  Barrett,  L.  R.  15  Ch.  D.  306 ;  28  W.  R.  962  ;  43  L.  T. 
641. 
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sequently  making  some  fresh  stipulation  by  parol,  for 
that  will  simply  be  making  to  that  extent  a  fresh 


agreement. 


fadt  cet9are 
taciturn. 


In  addition  to  the  foregoing  rales,  it  may  be  well 
to  mention  a  few  other  points  on  the  construction  of 
contracts.  In  mentioning  the  subject  of  implied  con- 
tracts, we  have  already  stated  that  where  there  is  some 
well-known  and  established  usage  or  custom  in  a 
trade,  persons  may  be  taken  in  their  contracts  to  have 
had  that  in  view  at  the  time ;  and  a  contract  may  be 
construed  on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 
also  expressly  agreed  on  the  point,  the  maxim  Expres- 
mm  facit  cessare  tacitttm  will  have  effect  (6). 


As  to  .when 
time  if  of  the 
etsenoe  of  a 
oontraot. . 


Meaning  of 
the  term 
"month," 


When  a  contract  is  to  be  completed  by  a  certain 
day,  the  rule  at  law  formerly  was  that  time  was  of  the 
essence  of  the  contract ;  but  in  equity  it  was  never  so, 
unless  expressly  so  stipulated,  either  at  the  time  of 
the  contract,  or  by  notice  given  afterwards  (c),  or  it 
appeared  to  be  so  intended  from  the  nature  of  the 
property,  e,g. : — trhere  a  reversion  was  being  sold,  as 
it  might  at  any  moment,  through  the  falling  in  of  the 
life  estate,  become  an  estate  in  possession.  The  rule 
of  equity  on  this  point  now  prevails  in  all  branches  of 
the  High  Court  of  Justice  {d). 

The  term  "  month  "  in  a  contract  signifies  a  lunar 


(&)  Ante,  p.  (9  ;  and  see  hereon  WiggluwortK  y.  DallUon^  i  S.  L.  C. 
J94  ;  Dougl.  201  ;  Johnton  ▼.  RayUont  L.  R.  7  Q.  B.  D.  438  ;  50  L.  J. 
Q.  B.  735 ;  45  L  T.  374. 

(c)  However,  a  party  to  a  contract  is  not  entitled  in  every  case  by 
giving  notice  to  make  time  of  the  essence  of  the  contract ;  there  must 
have  been  some  unreasonable  delay  by  the  other  party.  Qreen  v.  Swin^ 
L.  R.-13  Ch.  D.  589  ;  49  L.  J.  Ch.  166. 

(d)  Jud.  Act,  1873,  B.  25  (7). 
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month  («),  except  in  the  case  of  mercantile  contracts, 
e.g.  bills  of  exchange,  when  it  signifies  a  calendar 
month.  In  a  statute  passed  before  185 1,  it  means, 
primd  facie,  a  lunar  month,  but  after  that  time  a 
calendar  month  (/). 

(«)  ffvUim  ▼.  Brown,  29  W.  R.  928  ;  45  L.  T.  343. 
(/)  13  A  14  Vict.  c.  21,  B.  4. 
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CHAPTER  11. 

OF  SIMPLE  CONTRACTS,  AND  PARTICULARLY  OF   CASES  IN 
WHICH  WRITING  IS  REQUIRED  FOR  THEIR  VALIDITY. 

Definition  of  a  A  SIMPLE  contract  may  be  defined  as  an  agreement 
tract,  y  relating  to  some  matter,  and  either  made  by  word  of 
mouth  or  writing  not  under  seal ;  and  they  have  been 
said  to  be  called  simple  because  they  subsist  by  reason 
simply  of  the  agreement  of  the  parties,  or  because  their 
subject-matter  is  usually  of  a  more  simple  or  of  a  less 
complex  nature  (g).  Simple  contracts  have  four  great 
Four  eMentiais  essentials,  which  are — (i)  Parties  able  to  contract; 

to  simple  con-  . 

tracts.  (2)  Such  parties'  mutual  assent  to  the  contract ;  (3)  A 

valuable  consideration ;  and  (4)  Something  to  be  done 
or  omitted  which  forms  the  object  of  the  contract  (h). 
There  are  in  certain  cases  other  requirements,  and 
particularly,  in  some  cases,  writing  is  necessary,  which 
will  presently  be  inquired  into. 

^^^^'^^y  „         Firstly,  then,  as  to  the  parties  to  contracts.     As  a 

spealcinff  all 

persons  are  general  rule,  all  persons  are  competent  to  contract,  for 
contract"*  ^  ^^®  ^^^  presumes  this  until  the  contrary  is  shewn ;  but 
this  is  liable  to  be  shewn  in  numerous  cases,  and  it  will 
be  found  that  in  some  cases  the  incompetency  to  con- 
tract is  absolute,  in  others  only  limited ;  in  some  the 
contract  is  of  no  eflfect  at  all,  in  others  only  so  with 
regard  to  the  incompetent  party  (i). 

Cases  of  in-  The  chief  cases  of  incompetency  to  contract,  either 

coSract.'**^^     entire  or  limited,  may  be  stated  to  be  in  the  case  of 

(g)  Brown's  Law  Diet.  493. 
(A)  Chitty  on  Ck>ntract8,  S. 
(0  Ibid.  16. 
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infants,  married  women,  persons  of  unsound  mind, 
intoxicated  persons,  persons  under  duress,  and  aliens ; 
and  as  contracts  with  all  these  persons  are  discussed  in 
a  subsequent  chapter,  nothing  further  need  here  be 
remarked  as  to  them  (k). 

Secondly,  as  to  the  mutual  assent,  it  is  essential  Tiiere  mu«t  be 
that  both  the  parties  should  agree  to  exactly  the  same  of  the  parties, 
thing;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  (/) ;  thus  if  there  is  a 
direct  ofifer  on  the  one  side,  and  a  direct  and  unequi- 
vocal acceptance  on  the  other,  to  exactly  the  same 
thing,  then  there  is  a  perfect  contract;  but  if  the 
acceptance  is  in  any  way  conditional,  or  introduces  any 
fresh  term  or  stipulation,  then  there  is  no  complete 
contract,  unless  that  fresh  stipulation  is  in  its  turn 
directly  acceded  to  by  the  other  contracting  party. 

Thus  in  the  case  iust  referred  to  below,  of  Jordan  Jordan  ▼. 
V.  Norton,  the  defendant  had  offered  to  purchase  a  ^^^' 
horse  of  the  plaintiff,  provided  he  warranted  the 
animal  "  sound  and  quiet  in  harness,"  and  the  plain- 
tiff wrote  in  reply,  warranting  that  it  was  "  sound  and 
quiet  in  double  harness."  It  was  held  that  there  was 
here  no  complete  contract,  the  plaintiflTs  warranty  not 
being  in  the  same  terms  as  was  stipulated  for  by  the 
defendant  in  his  ofifer. 

This  rule  as  to  mutuality  occurs  most  frequently.  What  is  neces- 
not  in  cases  of  parol  ofifer  and  acceptance,  but  where  ua^a  contract 
the  contract  is  made  out  from  different  instruments,  f*"**"*  different 

inatruments. 

To  establish  a  contract  in  such  a  way  it  is  always 
necessary  to  shew  that  there  is  an  ofifer,  and  a  direct 
acceptance  of  that  ofifer.     Thus,  in  a  recent  case.  A.,  Branson  v. 
the  agent   of  an  intending  purchaser  of  leaseholds,  ^'***"'^*^'' 
wrote  to  B.,  the  vendor's  agent,  that  he  "  could  give 


{k)  See  poitf  chap,  vii 

{I)  Jordan  ?.  Norton,  4  M.  &  W.  155. 
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him  £so  for  the  lease,  plant,  &c.,  if  accepted  at  once." 
B.  in  reply  asked  A.  to  allow  the  oflFer  to  remain  open 
for  twenty-four  hours,  that  he  might  submit  it  to  his 
employer.  On  the  following  day  he  wrote  to  A. :  "  I  am 
directed  to  accept  your  oflFer  of  ;f  50  for  the  lease,  &c. 
...  I  shall  be  here  at  11  to  1 1.30  to-morrow  morn- 
ing to  sign  contract."  A.  did  not  reach  B/s  oflBce  until 
twelve  o'clock ;  and  B.,  having  waited  until  a  quarter  to 
twelve,  sold  the  property  to  a  third  party.  It  was 
held  that  the  letters  constituted  a  binding  contract, 
and  specific  performance  was  enforced  against  the 
vendor  (m).  There  is  also  another  point  necessary 
where  it  is  desired  to  make  out  a  contract  from 
diflTerent  instruments,  and  that  is  that  the  difiTerent 
instruments  oflTered  as  constituting  an  entire  con- 
tract must  be  connected  inter  se,  that  is,  by  reference 
in  themselves  to  each  other,  without  the  necessity 
of  any  parol  evidence  to  connect  them.  This  is  well 
^<fcW  V.  shewn  by  the  case  of  Boyddl  v.  Drummond  (n),  which 
was  an  action  for  alleged  breach  of  a  contract  to 
take  and  pay  for  a  set  of  prints  from  some  of  the 
scenes  in  Shakespeare's  plays,  and  which  contract,  as 
it  was  not  to  be  performed  within  a  year,  was  required 
to  be  in  writing,  under  the  4th  section  of  the  Statute 
of  Frauds.  The  agreement  in  writing  on  which  it  was 
sought  to  charge  the  defendant  was  this,  that  printed 
copies  of  the  prospectus  containing  the  full  particulars 
of  the  publication  lay  on  the  counter  of  the  plaintiff's 
shop  for  inspection,  and  that  there  was  also  a  book 
lying  there,  headed  "  Shakespeare  subscribers,  their 
signatures,"  and  that  the  defendant  had  signed  his 
name  in  this  book  ;  but  it  also  appeared  that  there  was 
nothing  in  the  book  containing  the  signatures,  referring 
to  the  prospectus,  nor  was  there  anything  in  them 
referring  to  the  book,  and  upon  this  it  was  held  that 
there  was  no  binding  contract,  the  reason  being  shewn 


(/»)  Bran9on  v.  Slammtrti  28  W.  R.  180. 
(n)  II  £a8t,  142. 
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in  the  following  passage  from  one  of  the  judgments 
delivered :  "  If  there  had  been  anything  in  the  book 
which  had  referred  to  the  particular  prospectus,  that 
would  have  been  sufficient ;  if  the  title  to  the  book  had 
been  the  same  as  the  prospectus,  it  might  perhaps  have 
done ;  but  as  the  signature  now  stands,  without  refer- 
ence of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintiff  from  substituting  any  pro- 
spectus, and  saying  that  it  was  the  prospectus  exhibited 
in  his  shop  at  the  time  to  which  the  signature 
related  "  (o). 

Any  offer  that  is  made  by  a  person  does  not  bind  him  An  offer  made 
until  it  is  accepted  by  the  person  to  whom  it  is  made,  tlu  accepted.* 
for  until  then  he  has  a  UxmsposniterUice  allowed  him  (p) ; 
and  this  is  true,  although  the  person  making  the  offer 
expressly  gives  the  person  to  whom  it  is  made  a  certain 
time  to  accept  or  reject  it.  There  is  nothing  binding 
between  the  parties  until  accepted  ;  but  then,  when  the 
unconditional  acceptance  is  once  made,  there  is  a  perfect 
and  binding  contract.  When  an  offer  is  made  by  letter, 
which  is  to  be  accepted  by  a  particular  time,  there  is  a 
presumption  that  the  intention  to  contract  continues 
until  that  time  arrives,  unless  the  offer  is  before  then 
rescinded ;  so  that  where  in  one  case  an  offer  was  made 
by  the  defendant  to  sell  at  a  certain  price,  "  receiving 
an  answer  by  return  of  post,"  and  through  the  defend- 
ant's mistake  the  plaintiff  did  not  get  the  letter  at  the 
time  he  should  have  done,  but  when  he  did  receive  it 
sent  an  answer  by  return  of  post,  and  the  defendant  had 
in  the  meantime  considered  the  bargain  off,  and  sold 
to  some  one  else,  it  was  held  that  there  was  a  perfect 
contract  (q).  In  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  the  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have  done,  but  directly 

(o)  Per  Le  Blanc,  J.,  u  East,  158. 
Ip)  RoutUdge  v.  Grant,  4  Bing.  653. 

iq)  Adams  v.  Lindsell,  I  B.  &  Aid.  681.     See  also  J^evenson  y.  APLean, 
L.  R.  5  Q.  B.  D.  346 ;  49  L.  J.  Q.  B.  701 ;  28  W.  R.  916. 
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he  did  receive  it,  he  accepted  the  ofifer;  it  was  held 
that  there  was  a  complete  contract  (r).  An  offer  of  a 
contract  made  by  letter  cannot  be  withdrawn  by  merely 
posting  a  subsequent  letter  which  does  not  in  the 
ordinary  course  of  post  arrive  until  after  the  first  letter 
has  been  received  and  answered  (s). 

\vhen  a  con-  It  has  HOW  been  definitely  decided  with  regard  to 
pUce^rou^h  Contracts  taking  place  through  the  post,  that  such  a 
the  post  is       contract  is  complete  directly  the  letter  accepting  the 

complete.  .  '^  i  i  -•     .  r       o 

ofifer  IS  posted,  even  although  it  may  never  reach  its 
destination  (t).  It  had  formerly  been  held  that  such  a 
contract  is  not  complete  until  the  letter  of  acceptance 
is  received  by  the  party  making  the  ofifer  (u),  but  this 
decision  is  now  clearly  overruled,  and  the  law  is  as 
just  stated. 

Recovery  of  It  has  been  held  that  where  a  person  ofiFers  by  adver- 

by^^verfiae-^  tiscmcnt  a  reward  for  the  doing  of  some  act,  any  person 
ment.  doing  such  act  has  a  right  to  recover  the  advertised 

reward.  This  is  at  first  only  an  ofifer  to  the  whole 
world  at  large,  but  any  particular  person  doing  the  act 
renders  it  the  same  as  if  the  ofifer  were  made  to  and 
accepted  by  him,  and  the  doing  of  the  act  required 
amounts  to  a  valuable  consideration,  so  that  all  the 
essentials  of  a  valid  simple  contract  exist  (x). 

The  question  Thirdly,  as  to  Consideration.  A  valuable  considera- 
not^oonSder-  tiou  has  already  been  defined  (y),  and  upon  it  the  first 
ationisBuffi-  point  to  be  noticed  is  that,  though  some  valuable  con- 
is  agreed  to  be  __^ 

done  cannot 

(r)  Durdop  v.  Higgina^  i  H.  L.  Cas.  381. 

(«)  Byrne  v.  Van  TieTthoven,  L.  R  5  C.  P.  D.  344  ;  49  L.  J.  C  P. 
316;  42L.  T.  371. 

(<)  Harris"  Case,  L.  R.  7  Ch.  Ap.  587 ;  41  L.  J.  Ch.  621 ;  The 
Household  Fire  and  Carriage  Accident  Insurance  Co.  {Limited)  v.  Orant, 
L.  R  4  Ex.  Div.  (C.  A.)  216 ;  48  L.  J.  Ex.  577. 

(u)  British  American  Telegraph  Co,  v.  Colson,  L.  R  6  Ex.  108 ;  40 
L.  J.  Ex.  97. 

(z)  Per  Lord  CampbeU,  in  Gerhard  ▼.  Baieiy  2  £.  &  K  476,  quoted 
in  Broom's  Corns.  331. 

(y)  See  ante^  p.  15. 
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sideration  is  an  essential  to  a  simple  contract,  yet  the 
question  of  whether  or  not  the  consideration  is  suflBcient 
for  what  is  agreed  to  be  done  will  not  be  entered  into ; 
thus  cases  have  clearly  decided  that  the  forbearance  of 
legal  proceedings  for  a  very  short  time  is  a  perfectly  satis- 
factory valuable  consideration  for  an  agreement  to  pay 
a  much  larger  sum  (z) ;  but  if,  of  course,  the  professed 
consideration  is  practically  nothing  at  all,  but  simply 
a  nullity,  as,  for  instance,  the  surrender  of  a  tenancy  at 
will,  which  may  be  determined  at  any  time,  then  it  will 
not  be  suflBcient  It  was  also  the  rule  in  equity  in  cases 
of  most  utter  and  unconscionable  inadequacy  of  con- 
sideration— such  inadequacy  in  fact  as  to  shock  the  con- 
science— to  give  relief  on  the  ground  of  some  imposition 
or  fraud,  and  in  the  case  of  bargains  with  expectant 
heirs  it  is  generally  necessary  to  show  that  a  full  con- 
sideration was  paid  (a) ;  but  this,  though  undoubtedly 
now  applying  to  all  branches  of  the  High  Court  of 
Justice,  does  not,  nevertheless,  do  away  with  the  correct- 
ness of  the  general  rule  that  the  question  of  adequacy  or 
inadequacy  of  the  consideration  will  not  be  entertained. 

When  writing  is  used,  it  has  been  decided  that  it  is  When  writing 
not  suflBcient  for  the  writing  to  shew  the  promise  and  ihew  the  ©on- 
then  to  shew  by  parol  that  there  was  a  consideration ^^Uw^the** 
for  that  promise,  but  both  the  promise  and  the  con-  promise, 
sideration  must  appear  on  the  face  of  the  written  con-  waHter$. 
tract,  or  it  will  not  be  good ;  for  the  consideration  is 
part  of  the  agreement  (6),  and  this  is  so,  even  though 
writing  was  not  necessary  to  the  validity  of  the  instru- 
ment ;  for  if  the  parties  have  chosen  to  have  writing, 
then  that  writing  must  contain  the  whole  agreement. 
To  this  rule  there  are  exceptions  in  the  case  of  bills  Exceptions  to 
of  exchange  and  promissory  notes,  in  which,  by  the 
custom   of  merchants,  the  consideration  is  presumed 


(z)  See,  for  instance,  Smith  v.  Algar^  I  B.  &  A.  603. 
(a)  See  hereon  SneU's  Principles  of  Equity,  472. 
(6)   Wain  v.  WarUeri^  2  S.  L.  C.  251  ;  5  East,  10. 

C 
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until  the  contrary  is  shewn,  and  also  in  the  case  of 
guarantees,  as  to  which  it  is  provided  by  the  Mercantile 
Law  Amendment  Act,  1856  (c),  as  follows;  "  No  special 
promise  to  be  made  by  any  person  after  the  passing  of 
this  Act,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  being  in  writing,  and  signed  by  the 
person  to  be  charged  therewith,  or  some  other  person 
thereunto  lawfully  authorized,  shall  be  deemed  invalid 
to  support  any  action,  suit,  or  other  proceeding,  to 
charge  the  person  by  whom  such  promise  shall  have 
been  made  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing  or  by  neces- 
sary inference  from  a  written  document."  The  reason 
of  this  alteration  in  the  case  of  guarantees  was  because 
it  was  found  in  practice  that  the  rule  led  to  many  un- 
just and  technical  defences  to  actions  upon  guaran- 
tees (d) ;  but  the  student  will  of  course  observe  here 
that  the  statute  does  not  dispense  with  the  necessity 
of  a  consideration  to  a  guarantee,  but  merely  provides 
that  it  need  not  apppear  on  the  face  of  the  instrument. 

Considerations  Considerations  with  reference  to  the  time  of  their 
reVerencTto*  performance  may  be  either  executed,  ie,  something 
the  time  of  done  before  the  making  of  the  promise  ;  executory,  i.e, 
formance.  Something  to  be  done  at  a  future  day ;  concurrent,  i.e, 
taking  place  simultaneously ;  or  continuing,  i.e,  partly 
An  executed  performed,  and  partly  yet  to  take  place  (e).  A  very 
wuro^^Bup^  important  question  to  be  asked  on  this  subject  is,  will 
port  a  promise  an  executed  consideration  support  a  promise?  and  the 

when  moved  .  -    ^      r         j   •      xi       i      j-  r    t 

by  a  precedent  auswcr  IS  mamly  found  m  the  leading  case  of  Lamp- 
preworim-  ^^'^9^  ^'  Braithwaite  (/),  which  decides  that  "a  mere 
plied.  voluntary  courtesy  will  not  uphold  assumpsit,  but  a 

BraithwaUe,  courtesy  moved  by  a  previous  request  will.  An  exe- 
cuted consideration,  therefore,  to  support  a  promise, 
must  be  moved  by  a  precedent  request,  e.g.  if  the 

(c)  19  &  20  Vict  c.  97,  8.  3. 

(d)  2  S.  L.  C.  263. 

(f)  Cbitty  on  Contracts,  49-53. 
(/)  I  S.  L.  C.  151 ;  Hobart,  105. 
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plaintifif  in  his  statement  of  claims  alleges  that  in  con- 
sideration that  he  had  done  a  certain  act  for  the  de- 
fendant the  defendant  promised,  this  would  be  bad  {g) ; 
but  if  he  stated  that  in  consideration  that  he  had  done 
a  certain  act  for  the  defendant  at  his  request  the  defend- 
ant promised,  this  would  be  good.  This  previous 
request  may  be  either  express  or  implied,  for  it  will  be 
implied  in  some  few  cases,  of  which  the  following 
are  the  chief: — 

1.  Where  the  plaintifif  has  been  compelled  to  do  that  Cases  in  which 
which  the  defendant  was  legally  compellable  and  ought  JequMt^idl'be 
to  have  done,  e.g,  where  the  plaintifif  was  a  surety  for  i^apii^d* 

the  defendant  and  has  been  called  upon  to  pay  and  has 
paid  the  amount  for  which  he  was  surety. 

2.  Where  the  plaintifif  has  voluntarily  done  such  an 
act,  and  in  consideration  thereof  the  defendant  has  after- 
wards expressly  promised  to  reimburse  him.  A  person 
cannot  recover  for  his  spontaneous  act  without  such 
subsequent  promise  (A),  but  the  promise  being  made, 
then  the  prior  request  is  implied.  And  even  although 
the  debt  which  the  plaintifif  has  paid  was  one  which 
could  not  itself  have  been  enforced  at  law,  e.g,  a  wager 
or  gaming  debt,  yet  a  promise  being  made  the  money 
paid  is  recoverable  (t). 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  e.g,  if  a  tradesman  sends  to  a  man 
goods  the  latter  never  ordered,  but  he  chooses  to  keep 
them  {k) ;  and 

4.  Where  the  plaintifif  has  voluntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 


{g)  See  Ro$corla  v.  Thomas,  3  Q.  R  234. 
(A)  Stoket  V.  Lewis,  i  T.  R.  20. 

(i)  RoBCoe's  Digest,  510 ;  Knight  v.  Chambcn,  24  L.  J.  (C.P.)  121 ; 
Roseware  v.  Billing,  33  L.  J.  (C.P.)  55. 
(k)  I  S.  L.  C.  158  ;  Cbitty  on  Contracts,  5a 
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e,g,  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  (Z). 

There  are  two  cases  in  which,  though  there  is  actually 
an  express  previous  request,  no  action  can  be  main- 
tained, viz.,  in  the  case  of  barristers  and  physicians, 
for  any  fee  is  here  looked  upon  as  a  honorarium  (m). 

An  execnted  In  discussing  executed  considerations,  there  is  an- 
from  which  "  Other  important  point  to  be  mentioned,  and  that  is,  that 
ii«ll*7«i?«;--  where  from  the  executed  consideration  the  law  implies 

plies  a  promise  ^ 

wui  not  sup-  a  promise,  the  force  and  strength  of  the  consideration  is 
promise.  exhausted  in  producing  an  implied  promise,  and  it  will 
support  no  express  promise  in  addition  to  it  Thus  it 
was  held  that  where  an  account  had  been  stated  and 
a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 
this  fact  would  not  support  an  express  promise  to  pay 
such  sum  in  fuiuTO,  because  the  promise  that  the  law 
implied  from  it  was  to  pay  in  prcesenti  (n).  So  again, 
Boteoriay.  in  the  case  of  Roscorla  v.  TJiomas  (o),  where  in  con- 
sideration  that  the  plaintiff  had  bought  a  horse  of  the 
defendant,  the  defendant  promised  that  the  horse  was 
free  from  vice,  it  was  held  that  there  was  no  considera- 
tion to  support  this  promise,  for  it  was  an  executed 
consideration  from  which  the  law  had  already  implied 
a  promise  to  pay,  and  therefore  it  would  not  serve  to 
support  any  other  promise. 

A  merely  There  are  many  matters  of  a  past  nature  which  throw 

Stion  wSrnot  ^P^^  ^  person  a  moral  obligation,  but  though  there 
support  a  pro-  have  been  cases  to  shew  that  a  merely  moral  considera- 
tion will  support  a  promise  (p),  they  may  be  put  aside 
as  undoubtedly  not  law  at  the  present  day,  and  it  can 


[1)  Roscoe's  Digest,  513. 

(m)  See  more  fully  hereon  pott^  chap.  vi.  pp.  185,  186. 

(n)  Ilopkini  y.  Logan,  5  M.  &  W.  247. 

(o)  3  Q.  B.  234. 

(j>)  See  them  cited  in  Chitty  on  Ck>ntract8,  37. 
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be  definitely  stated  that  a  consideration  only  moral 
will  not  be  sufficient  to  support  a  contract.  This 
is  well  illustrated  by  the  case  of  Beaumont  v.  Eeeve  (q),  Beaumont  ▼. 
in  which  it  was  decided  that  a  promise  by  a  man  that,  ^^^^ 
in  consideration  that  he  had  seduced  and  cohabited 
with  a  woman,  he  would  make  her  a  certain  payment, 
was  merely  nudum  pactum,  and  could  not  be  en- 
forced— the  seduction  gave  forth  no  obligation  which, 
according  to  our  laws,  could  be  enforced,  and  there- 
fore no  promise  could  give  a  right  of  action  on  it. 
The  student  must  not  confuse  this  with  a  promise  by  a 
man  to  pay  a  sum  to  the  mother  of  his  illegitimate 
child  towards  its  support,  for  this  would  be  perfectly 
valid,  as  a  mother  by  undertaking  the  entire  support 
of  such  child  does  more  than  by  law  she  is  bound  to, 
and  this  forms  a  sufficient  consideration  for  the  promise. 

But  though  a  merely  moral  obligation  will  not  con-  But  a  moral 
stitute  a  sufficient  foundation  to  support  a  promise,  yet  wwth*wM 
if  it  is  not  entirely  of  a  moral  nature,  but  was  once  ^^^ » legal 

*'  one  will  sup- 

a  legal  obligation,  which  has  only  become  a  moral  one  port  a  promise, 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (r).  The  correct  rule  upon  the 
point  has  been  well  stated  to  be  that  ''an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 
pended by  some  positive  rule  of  law ;  but  can  give  no 
07'iffinal  right  of  action  if  the  obligation  on  which  it 
is  founded  could  never  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provi- 
sion "  (s).  Thus  in  the  ceise  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  never  could  have  been  enforced  at  law, 
but  in  the  case  of  a  debt  which  has  been  barred  by  the 


{q)  8  Q.  B.  483. 

(r)  I  S.  L.  C.  IS9 

(«)  Note  to  WennaU  ▼.  Adney,  3  B.  &  P.  252. 
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Statute  of  Limitations,  though,  heing  so  barred,  the 
obligation  to  pay  is  merely  a  mored  one,  yet  it  is  an 
obligation  which  could  once  have  been  enforced,  and 
has  only  been  rendered  simply  moral  by  reason  of  its 
having  become  devoid  of  legal  remedy,  and  the  promise 
to  pay  such  a  debt  is  binding  (t). 

An  executory        With  regard  to  an  executory  consideration,  as  it 
must  generaUy  consists  of  Something  to  be  done  at  a  future  day,  of 

have  been  per-  coursc  before  an  action  can  be  maintained  on  the  con- 
formed before 

an  action  can    tract  the  futurc  act  forming  the  consideration  must 
the  contract^  have  been  done  by  the  plaintiff,  or  he  must  at  least 
have  been  always  ready  and  willing  to  do  it. 

The  doing  of         The  doing  by  a  person  of  an  act  which  he  was 

person  was      already  under  a  legal  obligation  to  do,  cannot  form  a 

no^cons^cni"  Consideration ;  thus  a  promise  by  a  master  of  a  ship  to 

tion.  pay  his  Seamen  a  sum  in  addition  to  their  proper  wages 

as  an  incitement  to  extra  exertion  on  sudden  emergency 

is  not  binding,  for  they  are  as  seamen  bound  to  do 

everything  in  their  power  (v). 

Aa  to  an  im-  If  the  Consideration  stated  for  a  promise  is  of  such  a 
Mdeiition!'*"  ii^t^r^  as  to  be  either  legally  or  morally  impossible,  no 
promise  founded  on  it  will  be  binding  (x).  By  a  con- 
sideration legally  impossible,  is  meant  where  a  person 
agrees  to  do  an  act  which  is  contrary  to  the  law  (y) ; 
and  by  a  consideration  morally  impossible,  is  meant 
where  a  person  agrees  to  do  an  act  which  is  simply  an 
absurdity  as  being  naturally  and  physically  impossible, 
"As  if  the  consideration  be  a  promise  that  A.  shall  go 
from  Westminster  to  Eome  in  three  hours  "  (z).  Here 
this  is  manifestly  an  absurdity  and  an  impossibility, 
and  from  such  a  promise  no  benefit  or  advantage  can 

{t)  As  to  limitation  generally,  see  poatf  pp.  234,  242. 
{u)  HarrU  v.  Carter ^  3  E.  &  fi.  559 ;  Chitty  on  Contracts,  43. 
(x)  Cbitty  on  Contracts,  45,  46. 

(y)  See  JIaslam  v.  Sherwood^  10  Bing.  540;  Harvey  v.  OibbonSf  2 
Lev.  161  ;  Whitmcre  v.  Farley,  29  W.  R.  825  ;  45  L.  T.  99. 
(s)  Chitty  on  Contracts,  45,  46. 
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result  to  the  other  party,  so  that  it  in  fact  amounts  to 
no  consideration  at  all.  And  although  a  consideration 
was  not  originally  impossible,  yet.if  from  circumstances 
that  occur  it  afterwards  becomes  so,  the  rule  equally 
applies  (a). 

Fourthly.   As  to  the  object  of  the  contract     This  The  object  of  a 

J.  "L  '^i-  /•  Ml        1  •  1        i.  •.  1        contract  must 

must  be  neither  of  an  illegal  nor  immoral  nature,  either  not  be  illegal 
directly  or  indirectly,  but  if  there  are  legal  and  illegal  **^  »™»n<>i*l- 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (b). 


To  a  deed,  writing  is,  of  course,  an  essential,  for  to  Cases  in  which 

writing  is 
necessary. 


constitute  a  deed  there  must  be  a  writing  actually  "^"^^^^ " 


sealed  and  delivered;  but  for  simple  contracts  at 
common  law  no  writing  was  necessary,  nor  is  it  at  the 
present  day,  except  in  those  cases  in  which  it  has  been 
rendered  necessary  either  by  statute  or  custom.  Those 
cases  in  which  writing  is  necessary  are  generally  of 
great  practical  importance,  and  may  be  stated  to  be 
chiefly  as  follows : — 

1.  In  cases  coming  within  the  Statute  of  Frauds  (c), 
and  Lord  Tenterden's  Act  (d). 

2.  In  the  case  of  grants  of  annuities. 

3.  Contracts  relating  to  sale  or  assignment  of  copy- 
rights. 

4.  Contracts  relating  to  sale  or  transfer  of  ships; 
and, 

5.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instruments. 

(a)  See  Chanter  v.  Leese^  4  M.  &  W.  295. 

(6)  See  further  as  to  illegal  contracts,  postf  ch.  ix.  p.  25 1  et  teq, 

(c)  29  Car.  2,  a  3. 

Id)  9  Geo.  4,  &  14. 
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Of  the  above  cases,  by  far  the  most  extensive  is  that 
numbered  i,  being  cases  coming  within  the  Statute  of 
Frauds  and  Lord  Tent^rden's  Act. 

Of  the  former  statute  the  most  important  sections 
are  the  ist,  2nd,  3rd,  4th,  7th,  and  17th. 


ProTisions  of 
the  xst,  2nd, 
ATid  3rd  sec- 
tions  of  the 
Statute  of 
Frauds. 


ProTisions  of 
the  7th  nee* 
iion. 


The  1st  section  provides  that  "all  leases,  estates, 
interests  of  freehold  or  term  of  years  or  any  uncertain 
interest  of,  in,  to  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments  made  or  created  by 
livery  and  seisin  only  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the 
same  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage 
to  the  contrary  notwithstanding."  The  2nd  section, 
however,  goes  on  to  provide,  "  Except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  during  such  term  shall  amount  unto  two-third 
parts  at  least  of  the  full  improved  value  of  the  thing 
demised."  The  effect,  therefore,  of  these  two  sections 
taken  together  is,  that  a  lease  by  parol  can  only  be 
made  where  it  does  not  exceed  three  years  from  the 
making  thereof  (e).  By  the  3rd  section  all  assign- 
ments and  surrenders  of  leases  must  be  in  writing, 
signed  by  the  persons  or  their  agents  authorized  in 
writing. 

The  7th  section,  perhaps,  should  hardly  be  mentioned 
in  the  present  work,  but  it  may  be  noticed  that  it 
provides  that  trusts  of  land  or  any  interest  in  land 
must  be  in  writing ;  but  it  does  not  require  any  writing 


(e)  See  further  hereon,  pott,  ch.  iii.  pp.  54,  55. 
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to  create  a  trust  of  purely  personal  property.     There 
then  remain  the  4th  and  1 7th  sections  to  be  considered. 

The  4th  section  proves  that  "  no  action  shall  be  Proyisions  of 
brought  (I)  to  charge  any  executor  or  administrator  Sj^J^**^ "*^* 
upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  (2)  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  or  (3)  to  charge  any 
person  up6n  any  agreement  made  upon  considera- 
tion  of  marriage,  or  (4)  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  or  (5)  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  is  brought  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

With  regard  to  promises  by  executors  or  adminis-  Astocontmcts 
trators  to  answer  damages  out  of  their  own  estate,  it  adminwfcnttora 
need  only  here  be  said  that,  although  the  writing  re-  aim^rs^out  of 
quired  by  the  statute  exists,  yet  there  must  also  be  *^«»J  own 
some  valuable  consideration  for  the  promise ;  thus  the 
mere  fact  of  an  executor  or  administrator  stating  in 
writing  that  he  will  see  a  certain  debt  paid  is  not 
sufficient  to  render  him  personally  liable  in  the  ab- 
sence of  some  consideration,  e.g.  the  giving  of  time  or 
forbearing  of  proceedings  by  the  creditor. 

But  the  next  kind  of  contract  mentioned  in  the  4th  As  to  gua- 
section,  viz.  guarantees  or  agreements  to  answer  for  "**  ^*** 
the  debt,  default,  or  miscarriage  of  another  person, 
demands  a  more  lengthened  consideration. 

In  the  first  place  must  be  observed  the  decision  in  Birkmyr  y. 
the  leading    case  of  Birkmyr  v.  Darnell  (/),  to  the 

(/)  I  S.  L.  C.  326 ;  Salkeld,  27. 
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effect  that  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writing. 
To  illustrate  this,  the  following  example  may  be 
given:  A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  "  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  wilL"  Here  this  is  within 
the  statute ;  for  it  is  a  guarantee,  and  to  render  A. 
liable  it  must  be  reduced  into  writing.  But  if  A.  goes 
into  a  shop  with  B.,  and  says,  "  Supply  goods  to  B., 
and  charge  them  to  me,"  here  this  is  not  within  the 
statute,  for  it  is  no  guarantee,  but  a  direct  sale  to  A., 
the  goods  being  by  his  direction  sent  to  B.,  and  there- 
fore, to  render  A.  liable,  there  need  be  no  writing  {g), 

A  promise  Again,  if  the  promise  is  made  to  the  debtor  himself, 

debtor  himielf  ^^  ^^  not  within  the  statute,  for  the  statute  only  ap- 
wth*  th        P^^®^  ^  promises  made  to  the  person  to  whom  another 
statute  of       is  answcrable  (7i).     A  guarantee  may  be  made  for  future 
^^  "*  advances,  and  may  be  made  out  from  different  instru- 

ments provided  they  are  connected  inter  se,  without  the 
necessity  of  any  parol  evidence  {%).  A  guarantee  for- 
merly came  within  the  common  rule  (k)  that  the  con- 
sideration as  well  as  the  promise  must  appear  on  the 
face  of  the  instrument,  but  in  consequence  of  the 
difficulty  of  setting  forth  the  consideration  in  a  suffi- 
cient manner  to  satisfy  the  courts  of  law,  this  rule 
proved  to  be  a  grievance  to  the  mercantile  commu- 
tionueednot   nity  (/),    and,  in   consequence,   the  Mercantile    Law 

{g)  Unless,  indeed,  it  comes  within  the  17th  section  of  the  Statute  of 
Frauds,  as  to  which,  see  po8tf  ch.  iv.  p.  82.  The  question  as  to  whether 
words  used  do  or  do  not  amount  to  a  guarantee  is  one  for  the  determi- 
nation of  the  Court,  not  the  jury  :  Bank  of  Montreal  v.  MuntUr  Bank, 
1 1  Ir.  Rep.  C.L.  47. 

(h)  Enttwood  V.  Kenyan,  1 1  A.  &  E.  446. 

(t)  See  ante,  pp.  30^  31  ;  and  the  case  of  Boyddl  v.  Drummond,  il 
East,  142,  there  referred  to. 

(A)  Stated  anU,  pp.  33,  34. 

(l)  I  S.  L.  C.  330 ;  ante,  p.  34- 
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Amendment  Act,  1856  (m),  provides  that  a  guarantee  now  uppear  on 
shall  be  valid  without  the  consideration  appearing  on  gulr^tee!  * 
its  faca     The  same  statute  (sect.  5)  provides  that  on 
a   surety  paying   the    principal's    debt    he    shall   be 
entitled  to  have  assigned  to  him,  or  a  trustee  for  him, 
every  judgment  or  other  security  held  by  the  creditor, 
notwithstanding  the  same    may    be    deemed   at   law  Rights  of  a 
satisfied   by  his  payment  or  performance,  and  such  ^/UT 
person  shall  be  entitled  to  stand  in  the  place  of  the  P*^'"  ^«***- 
creditor;   before  this  statute  the  surety  only  had  a 
right  to  collateral  securities  and  not  to  the  principal 
security   itself.      The   rule  as  to  a  surety's  right  to 
securities  equally  applies  though  he  did  not  know  of 
the  existence  of  such  securities   when  he  became  a 
surety,  his  right  in  no  way  depending  on  contract,  but 
being    the    result    of   the    equity   of   indemnification 
attendant  on  suretyship  (n).     If  a  person  is  surety  to  Surety  to  or 
or  for  a  person  he  is  liable  to,  or  for  that  person  only,  °^  *  "^'   *' 
and  not  for  any  partner,  and  if  surety  to  or  for  a  firm 
consisting  of  two  or  more  persons,  or  a  single  person 
trading  under  the  name  of  a  firm,  he  is  not  liable  after 
any  alteration  in  or  addition  to  the  persons  or  person 
constituting  such  firm  (0), 

The  following  acts  will  operate  to  discharge  a  surety:  Acte  which 
— ( I )   any  fraudulent  misrepresentation   or  conceal-  discharge  a 
ment  (p) ;  (2)  the  failure  of  an  intended  co-surety  to  ■'^"^y- 
execute  (q) ;  (3)  the  creditor's  connivance  at  principal's 
default  or  his  laches,  but  mere  delay  in  giving  a  volun- 
tary forbearance  will  not  be  sufficient  laches  (r) ;  (4) 
non-performance  of  conditions  by  creditor;  (5)  the  dis- 
charge  of  the   principal;    (6)   any   alteration   of  the 


(m)  19  &  20  Vict.  c.  97,  8.  3. 

(n)  Duncan  Fox  A  Co.  v.  North  A  South  WaUt  Bank^  L.  R.  6  Ap. 
Cases,  I  ;  50  L.  J.  (Ch.)  355  ;  29  W.  R  763. 

(o)  19  &  20  Vict  a  97,  8.  4. 

Ip)  RailUm  v.  Matthews^  10  G.  &  F.  934. 

Iq)  Evans  v.  Breinbridge,  25  L.  J.  (Ch.)  334. 

(r)  Phillips  V.  Fordyct^  2  Chit  676 ;  Strong  v.  Foster,  25  L.  J.  (C.P.) 
106. 
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terms  of  the  contract  between  the  creditor  and  the 
principal,  which  may  have  the  efifect  of  interference  for 
a  time  with  liis  remedies  against  the  principal  debtor  {$) ; 
(7)  a  binding  agreement  by  the  creditor  with  the 
debtor  to  give  him  time,  unless  at  the  time  the  creditor 
and  the  debtor  stipulate  that  it  shall  not  discharge 
the  surety,  then  (even  although  not  by  his  consent)  it 
will  not  discharge  him  (t),  A  mere  voluntary  giving 
of  time,  without  any  obligation  to  do  so,  will  not 
operate  to  discharge  a  surety  (u).  (8)  In  the  case  of 
a  continuing  guarantee,  it  may  always  be  revoked  and 
the  surety  discharged  from  further  liability.  It  is  not, 
however,  ipso  facto  revoked  by  the  death  of  the  guar- 
antor, but  notice  of  the  death  of  the  guarantor  and  of 
the  existence  of  a  will,  given  to  the  holder  of  the 
guarantee,  is  constructive  revocation  as  to  future 
advances  (x). 


Position  of 
portiefl  to  a 
liiU. 


£x  parte 
Jacobs. 


On  a  bill  of  exchange  the  party  primarily  liable  is 
the  acceptor,  and  the  other  persons  liable  thereon  stand 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (y),  and  the  rule  therefore  as  to  what  acts  will 
operate  to  discharge  a  surety  applies  to  the  persons 
other  than  the  acceptor  liable  on  a  bill.  Upon  this 
point  the  important  decision  of  Ex  parte  Ja^hs  (2) 
should  be  noticed.  In  that  case  an  acceptor  of  a  bill 
had  filed  a  petition  for  liquidation  or  composition  by 
arrangement  under  the  Bankruptcy  Act,  1 869  ;  and  at 
the  meeting  of  creditors  the  holder  of  the  bill  signed 
a  resolution  agreeing  to  accept  a  composition,  under 
which  resolution  the  acceptor  was  discharged,  and  the 


(«)   WatU  V,  ShutUeworth,  lo  W.  R  132  ;  Tucker  v.  Laing,  2  Kay  k 

J.  74S- 

(0  Otoen  V.  Homafiy  4  H.  of  L.  Cas.  997  ;  BoaUr  ▼.  Mayor,  19  C.  B. 
(N.S.)  76  ;  Oreen  v.  Wynn^  L.  R.  4  Ch.  App.  204. 

(tt)  Bell  V.  BankM,  3  M.  &  G.  258. 

\x)  CouUhart  v.  Clemention,  L.  R.  5  Q.  B.  D.  42 ;  49  L.  J.  Q.  B.  204  ; 
28  W.  R.  35$. 

(y)  See  pott,  p.  143. 

(t)  L.  R.  10  Ch.  Ap.  211  ;  44  L.  J.  Bk.  34. 
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question  was  whether  this  operated  to  discharge  the 
drawer  of  the  bill  from  claims  on  the  bill.  It  was  held 
by  the  Court  of  Appeal  that  it  did  not,  for  that  the 
acceptor  must  be  considered  as  discharged  by  operation 
of  law,  and  not  by  the  creditor's  voluntary  act,  even 
although  such  creditor  had  attended  and  expressly 
voted  for  the  acceptance  of  the  composition.  No  doubt 
the  principle  of  this  decision  applies  to  all  cases  of 
suretyship,  so  that  if  any  principal  debtor  files  a  peti- 
tion for  liquidation  or  composition,  and  a  composition 
is  accepted,  the  creditor  still  has  a  claim  over  against 
a  surety  (a). 

An  agreement  to  give  a  guarantee  is  within  the  Agreement  for 
statute  and  must  be  in  writing  (6).  guarantee. 

An  agreement  made  in  consideration  of  marriage  Meaning  of  an 
does  not  mean  the  actual  promise  of  marriage  (for^^eTn^n- 
that  would  be  contrary  to  the  general  usas:es  of  man-  "deration  of 

mamaflre. 

kind),  but  means  contracts  for  the  doing  of  collateral 
acts  in  consideration  of  marriage  (c).  An  action,  there- 
fore, for  breach  of  promise  of  marriage  may  be  brought, 
although  the  promise  is  not  evidenced  by  writing,  so 
only  that  it  can  be  clearly  proved,  and  the  evidence 
of  the  plaintiff  (as  is  hereafter  mentioned  (rf))  is  corro- 
borated in  some  material  respect.  Contracts  as  to  land 
are  treated  of  in  the  next  chapter  (e). 

The    term   "  an  agreement   not  to    be    performed  As  to  agree- 
wiihin  a  year  from  the  making  thereof,"  on  the  face  of  bL^J^rfo^^d 
it  seems  clear  enough,  but  a  more  careful  consideration  ^i^^i^  »  y«*r. 
will  shew  the  student  that  doubts  may  arise  on  its 
meaning.     There  may  be  some  contracts  which  it  is 


(a)  This  case  of  Ex  parte  Jacobs  followed  Megarih  v.  Qray^  L.  R  9 
C.  P.  216,  and  the  case  of  Wilton  ▼.  lAoyd^  L.  R.  16  Eq.  60,  was  ex- 
presslj  disapproved  of. 

(6)  MaUa  V.  BaUman,  L.  R.  I  C.  P.  1 63. 

(c)  Broom's  Corns.  392,  393. 

\d)  See  post.  Part  iii.  cb.  ii. 

{t)  See  j[H}it,  ch.  iii.  p.  51  et  uq. 
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Peter  V. 
Compton. 


utterly  impossible  can  be  performed  within  the  year, 
and  others  which  may  or  may  not,  according  to  cir- 
cumstances, be  carried  out  within  the  year — is  the 
statute  to  apply  to  all  or  which  of  these  ?  The  ques- 
tion is  answered  by  the  leading  case  of  Peter  v.  Comp- 
ton (/),  which  decides  that  this  clause  in  the  Statute 
of  Frauds  only  means  and  includes  agreements  which 
from  their  terms  are  actually  incapable  of  performance 
within  the  year,  and  does  not  include  contracts  which 
may  or  may  not,  according  to  circumstances,  be  per- 
formed within  that  period.  The  facts  in  that  case 
were  that  the  defendant  had  entered  into  an  agree- 
ment with  the  plaintiff  that,  in  consideration  of  one 
guinea  then  paid  him  by  the  plaintiff*,  that  he  would 
pay  the  plaintiff'  a  certain  greater  sum  upon  the  day 
of  his  marriage.  The  marriage  did  not  happen  within 
the  year,  but  it  was  decided  that  there  was  nothing 
in  this  contract  rendering  it  incapable  of  being  per- 
formed within  the  year,  and  that,  therefore,  an  action 
would  lie,  although  not  reduced  into  writing.  With 
regard  to  this  kind  of  contract,  however,  it  has  also 
Ay^M.  '^^^  "*  ^®^  decided  that  an  agreement  is  not  within  the 
statute  provided  that  all  that  is  to  be  done  by  one  of 
the  parties  is  to  be  done  within  a  year,  so  that  where, 
under  a  lease,  in  consideration  of  ;^  50  to  be  laid  out 
in  alterations  by  the  landlord,  the  tenant  agreed  to 
pay  an  additional  rent  during  the  residue  of  the  whole 
term  of  the  lease,  it  was  held  that  as  the  laying  out  of 
the  ;^50  was  to  be  within  a  year,  the  agreement  was 
not  within  the  statute  and  need  not  be  in  writing  (g), 
so  that,  had  this  been  considered  the  law  at  the  time 
of  the  decision  in  Peter  v.  Compton,  there  would  have 
been  no  occasion  to  decide  that  case  upon  the  ground 
that  the  possibility  that  the  marriage  might  happen 
within  the  year  took  it  out  of  the  statute. 


Where  every 
tiling  on  one 
Bide  18  per 


(/)  I  S.  L.  C.  351  ;  Skinner,  353. 

(g)  DonntUan  v,  JUad,  3  B.  &  Ad.  899. 
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An  instance,  however,  of  a  contract  within  the  statute,  a  contract  for 
and  therefore  requiring  to  be  in  writing,  may  be  found  {ZmVvah^^^^ 
in  an  acnreement  for  a  year's  service  from  a  day  sub-*®*!^?^'^*^^ 

must  Rlwftvs  bo 

sequent  to  the  date  of  the  contract,  even  if  only  from  in  writing, 
the  next  day  (A);  and  if  a  contract  appears  on  its  face  to 
be  intended  to  extend  over  a  year,  although  it  may 
contain  a  condition  by  which  it  may  be  put  an  end  to 
within  the  year,  yet  it  is  within  the  statute,  and  must 
be  in  writing  (i). 

It  is,  however,  sometimes  very  difficult  to  tell  when  Conflict  of 
a  contract  is  or  is  not  within  the  statute,  and  with  ^®^»**<'"'- 
regard  to  some  of  the  cases  it  is,  in  the  author's  opinion, 
very  difficult,  if  not  impossible,  to  reconcile  them  with 
each  other  (k).  And  as  the  rules  of  Equity  now  pre- 
vail (I),  there  must  be  now  many  cases  in  which  an 
action  may  be  brought  on  the  ground  of  part  performance 
which  could  not  formerly  have  been  maintained  (m). 

The  1 7  th  section  of  the  Statute  of  Frauds  provides  for  29  Car.  2,  c.  3, 
contracts  for  the  sale  of  goods  either  being  in  writing  '®®*'  ^^' 
or  as  therein  mentioned,  but  this  section  is  given  and 
dealt  with  fully  in  a  subsequent  chapter  (n). 

The  Statute  of  Frauds,  by  its  provisions,  does  not  ^hatiBasuffi- 
require  any  formal  contract  fully  and  technically  pre-  ^n^*Q^®JJ**" 
cise,  but  any  memorandum   is  suflBcient  which   con-  satisfy  the 
tains,  either  expressly  or  by  reference,  the  terms  ofrraude. 
the   agreement,  and   any  written  memorandum  must 
shew  not  only  who  is  the  person  to  be  charged,  but  also 

(A)  BracegirdU  v.  Heald,  i  B.  &  A.  722. 

(»)  Birch  V.  Liverpool^  9  B.  &  C.  392 ;  Oiraud  t.  Bichmond,  2  C.  B. 

835. 

(k)  See  particnlarly  Murphy  y.   SuUitfan,  II   Ir.  Jur.  (N.S.)  ill, 

where  it  was  held  that  a  contract  to  support  a  child  during  its  life  need 

not  be  in  writing,  although  in  Stoeet  v.  Lee  (3  M.  &  Gr.  452)  it  had 

been  held  that  a  contract  for  payment  of  an  annuity  must  be  in  writ- 

ing,  though  it  might  determine  within  the  year  by  the  death  of  the 

annuitant.     See  also  hereon  Knowlman  ▼.  Bliutt,  L.  R.  9  £x.  I. 

{1}  Jud.  Act,  1873,  sect.  25  ui). 

(w)  Lester  v.  Foxcroft,  i  Wh.  &  T.  L.  C.  828. 

(n)  Bottf  oh.  iv.  p.  82. 
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who  is  the  party  in  whose  favour  he  is  to  be  charged  (o). 
The  memorandum  must  be  a  memorandum  of  an  agree- 
ment complete  at  the  time  the  contract  is  made  (p) ;  and 
if  there  is  any  omission  from  it  of  a  material  term  of 
the  contract,  it  is  not  a  sufficient  memorandum  to 
satisfy  the  statute  (q).  The  statute  does  not  require 
that  this  contract  or  memorandum  should  be  actually 
signed  by  both  the  parties  to  it,  but  it  will  be  sufficient 
if  only  signed  by  the  person  to  be  charged,  for  that  is 
all  that  is  said  by  the  statute ;  and  although  the  foot 
or  end  is  the  most  proper  place  for  the  signature,  yet 
it  need  not  be  there — thus  where  a  person  drew  up  an 
agreement  in  his  own  handwriting,  commencing  "I,  A. 
B.,  agree,"  it  was  held  that  this  was  sufficient  signature, 
although  the  name  A.  B.  was  not  subscribed  at  the 
end  (r).  Again,  it  has  been  held  that  when  a  person 
has  usually  printed  his  name — as,  for  instance,  if  there 
is  a  memorandum  on  a  bill-head  containing  the  party*s 
printed  name — this  may  be  a  sufficient  signature  (s). 
It  is,  of  course,  in  all  these  cases  a  question  of  the 
intention  of  the  party  whether  the  name  should  operate 
When  an  Agent  as  a  signature  (t).  The  4th  and  17  th  sections  do  not 
Swd  in  ^^^  ^  require  an  agent  who  signs  an  agreement  under  them 
^"*i"K»  to  be  authorized  by  writing;  the   ist  and  3rd  sections 

do.  An  agent,  to  execute  a  deed,  must  receive  his 
authority  by  deed,  though  it  has  been  held  that,  in 
the  case  of  two  joint  contractors  by  deed,  one  may 
execute  for  himself  and  the  other,  in  the  presence  of 
that  other,  without  any  authority  from  him  in  writ- 


(0)  Chitty  on  Contracts,  67  ;  Benjamin's  Sale  of  Personal  Property, 
169  ;  Campbell  on  the  Law  of  Sale  of  Goods,  207-215. 

(p)  Munday  v.  Atprey^  L.  R.  13  Ch.  D.  855  ;  49  L.  J.  Ch.  216 ;  28 
W.  R.  347.  Cave  v.  ffcutingty  L.  R.  7  Q,  B.  D.  125 ;  50  L.  J.  Q.  B. 
575  ;  45  L.  T.  348. 

Iq)  M'MvlUn  v.  ffdberg,  6  L.  R.  Ir.  463.  Donniton  v.  People* a  Cafi 
Co.,  45  L.  T.  187. 

(r)  Knighl  v.  Crockford,  I  Esp.  190,  referred  to  by  Lord  Eldon  in 
Saunderton  v.  Jackson,  2  B.  &  P.  138. 

(«)  Saunderton  v.  Jackson,  2  B.  &  P.  138  ;  Schneider  v.  NorrU,  2 
Maiile  &  S.  280. 

(0  Colon  y.  Caton,  L.  R.  2  H.  of  L.  Cas.  127. 
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iiig  (u).  One  party  to  a  contract  cannot  be  the  agent 
of  the  other,  but  one  agent  may  sign  for  both  parties, 
as  in  the  case  of  a  broker  or  auctioneer. 

By  Lord  Tenterden's  Act  (x)  it  is  provided  that  no  9  Geo.  4,  c  14. 
acknowledgment  by  a  debtor  to  take  a  case  out  of  the 
Statutes  of  Limitations  shall  be  binding  unless  in  writ- 19  &  20  Viot. 
ing,  signed  by  the  debtor,  or  (by  the  Mercantile  Law  ^'  ^^' 
Amendment  Act,  1856  (y)  )  by  his  agent;  and  it  may 
be  noticed  here  that  any  such  acknowledgment  must  Nature  of  an 
either  contain  a  promise'to  pay.  or  be  of  such  a  nature  ---'«• 
that  a  promise  to  pay  may  be  implied,  so  that  where 
the  defendant  wrote  "  I  know  that  I  owe  the  money, 
but  I  will  never    pay    it,"  this  was  held  to   be  no 
suJBScient   acknowledgment    (z).      It   seems    that    an 
unqualified  admission  of   an   account  being  open,  or 
one  which  either  party  is  at  liberty  to  examine,  im- 
plies a  promise  to  pay  the  balance  found  due  (a). 
Lord  Tenterden's  Act  (b)  also  provides  that  no  action  Repreaenta- 
shall  be  brought  to  charge  any  person  by  reason  of 
any  representation  as  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealing  of  any  other  person,  that  he 
may  obtain  money  or  goods  upon   credit,  unless  in 
writing,  signed  by  the  person  to  be  charged  therewith. 

An  annuity  is  a  yearly  payment  of  a  certain  sum  of  As  to  an 
money  granted  to  another  in  fee,  for  life,  or  years,  and  ^^^^^  ^' 
charging  the  person  of  the  grantor  only  or  his  person 
and  estate,  in  which  latter  case  it  is  usually  termed  a 
rent-charge  (c)  ;  and  by  the  Annuity  Axt  {d)  writing 
is  required  for  the  grant  of  an  annuity. 


(tt)  Ball  V.  DunstervUle,  4  T.  R.  313. 
{x)  9  Geo.  4,  c.  14,  8.  I. 
(y)  19  &  20  Vict  c.  97,  8.  13. 
(2)  A' Court  V.  OoM,  3  Bing.  328. 

(a)  Banner  v.  Berridge^  L.  R.  18  Ch.  D.  254 ;  50  L.  J.  Ch.  630  ;  29 
W.  R.844. 

(6)  9  Geo.  4,  c  14,  8.  6  ;  see  alsopos^,  pp.  238-240. 
(c)  Brown '8  Law  Diet.  36. 
\d)  53  Geo.  3,  c.  141. 
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As  to  copy.  Copyright  is  the  sole  and  exclusive  liberty  of  mul- 

"^^^  tiplying  copies  of  an  original  work  or  composition  (e), 

and  by  the  Copyright  Act  (/)  writing  is  necessary,  it 

being  assignable  by  an  entry  of  the  transfer  in  the 

registry  in  the  manner  prescribed  by  the  Act 

As  to  shipa.  By  the  Merchant  Shipping  Act,  1854  (g),  a  registered 

ship,  or  any  shares  therein,  must  be  transferred  by  bill 
of  sale  under  seal  in  the  form  given,  and  attested  by  a 
witness  and  registered. 

Bills  and  other      Bills  of  exchange,  promissory  notes,  and  other  like 
rnSromenti.     negotiable  instruments  have  always  been  required  to  be 
in  writing  and  signed  by  the  custom  of  merchants,  and 
they  are  regarded  now  to  be  so  by  statute  (A). 

(«)  Brown's  Law  Diet.  134 ;  see  further  as  to  copyright,  post,  pp.  17S, 
179. 

(/)  S&6Vict.  C45. 

(g)  17  &  18  Vict.  c.  104,  8&  55  &  57 ;  see  also  as  to  ships,  pott,  pp. 
168-173. 

ih)  45  k  46  Vict,  c  61.  As  to  such  instruments  generally  see  post, 
ch.  V,  pp.  139-167. 
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CHAPTER  III. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF  LANDLORD 

AND  TENANT. 

It  was  stated  in  the  previous  chapter  that  contracts  Contract*  for 

1  #  1         .#3 

for  the  sale  of  lands,  tenements,  or  hereditaments,  or  IlJi*t*Riway8 

any  interest  in  or  concerning  them,  must  be  in  writing,  ^^  writing 

this  being  one  of  the  contracts  specified  by  the  4th  2,  c  3. 

section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3).    Any 

sale  of  land,  even  though  by  auction,  must  therefore 

be  in  conformily  with  the  provisions  of  this  section,  as 

a  general  rule,  though  it  should  be  mentioned  that 

sales  under  an  order  of  the  Chancery  Division  have  Chancery 

been  held  not  to  be  within  the  statute  (t) ;   and  as  ^utlfpa^ 

Chancery  has  been  in  the  habit  of  decreeing  specific  contract,  how. 

•^  .  .        ever  m  three 

performance  of  a  parol  contract  m  three  cases,  viz. :  ca»©t. 

(i)  Where  set  out  and  admitted  in  the  pleadings  and 

the  defendant  does  not  set  up  the  statute  as  a  bar; 

(2)  Where  prevented  from  being  reduced  into  writing 

by  the  fraud  of  the  defendant;  and  (3),  After  certain 

acts  of  part  performance  (j) ;  now,  in  consequence  of  Effect  of  Judi- 

the  Judicature  Act,  1873  (A;),  in  any  of  such  cases  1873^ 

effect  would  be  given  to  the  contract  in  aU  divisions 

of  the  High  Court  of  Justice. 

But  the  statute  does  not  mention  merely  contracts  The  statute 
for  the  sale  of  lands,  but  also  "  any  interest  in  or  con-  fntoreet  in  *°^ 
cerning  them ;"  and  it  is  frequently  a  point  of  some  ^^ 
nicety  to  determine  what  is  and  what  is  not  an  interest 
in  land  within  the  statute.     A  good  instance  of  what 

(t)  Attomey-Oeneral  v.  Day,  i  Vea.  Sen.  218. 
ij)  SneU'a  Principles  of  Equity,  528-532. 
(*)  36  &  37  Vict.  c.  66,  a.  25  (11;. 
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has  been  held  to  be,  and  what  has  been  held  not  to 
be  an  interest  in  land,  is  found  in  the  decisions  that  a 
contract  for  the  sale  of  growing  grass  upon  land  is  an 
interest  in  land  within  the  statute  (0,  but  a  contract  for 
What  wan  the  Sale  of  growing  potatoes  is  not  (m).  The  rule  on 
land?'*  "*  t-his  point  is  stated  in  Mr.  Chitty's  work  on  Contracts  (n) 
as  follows :  "  With  respect  to  emblements,  or  frwdus 
indust7^les,  a  contract  for  the  sale  of  them  while 
growing,  whether  they  have  arrived  at  maturity  or  not, 
and  whether  they  are  to  be  taken  off  the  ground  by 
the  buyer  or  seller,  is  not  a  contract  for  the  sale  of  an 
interest  in  land  ;  but  a  contract  for  the  sale  of  a  crop 
which  is  the  natural  produce  of  the  land  if  it  be  unripe 
at  the  time  of  the  contract,  and  is  to  be  taken  o£f  the 
land  by  the  buyer,  is  a  contract  for  the  sale  of  an 
interest  in  land  within  the  statute."  To  determine 
accurately  what  is  an  interest  in  land  within  this 
section  and  what  is  not,  is,  however,  frequently  a  most 
difficult  matter ;  indeed  a  learned  judge  (o)  once  stated 
that  there  was  no  general  rule  laid  down  in  any  of 
the  cases  that  was  not  contradicted  by  some  other ;  and 
in  a  recent  case  (p)  Lord  Coleridge  said :  "  I  despair 
of  laying  down  any  general  rule  that  can  stand  the  test 
of  every  conceivable  case."  It  has  been  held  that  a 
contract  for  the  sale  of  growing  timber,  to  be  cut  by 
the  vendor  or  vendee,  if  it  is  to  be  cut  immediately,  or 
as  soon  as  possible,  does  not  confer  any  interest  in  land, 
and  therefore  is  not  within  the  section  now  under 
discussion,  though  if  the  price  exceeds  ;^io  it  is  within 
the  1 7th  section  (q),  as  being  a  contract  for  the  sale 
of  goods  (r).  In  the  case  of  Marshall  v.  Green  above 
referred  to,  Lord  Chief  Justice  Coleridge,  in  deciding 


(/)  Crothy  t.   Wadtworih^  6  East,  602. 

(»n)  Evan*  v.  Roberts,  5  B.  &  C.  829. 
.  (n)  Pages  282,  283. 

(o)  Lord  Abinger,  in  Rodwdl  v.  PhUlipSf  9  M.  &  K.  501. 

(p)  Marshall  v.  Oreen,  L.  R.  I  C.  P.  D.  38 ;  45  L.  J.  0.  P.  153. 

(9)  As  to  which,  see  post,  ch.  iv.  p.  82. 

(r)  SmWi  V.  Surman,  9  B.  &  C.  561 ;  Marshall  v.  Green,  L.  R.  I  G. 
P.  Div.  35;  45  L.  J-  C.  P.  153- 
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that  timber  to  be  taken  away  immediately  is  not  an 
interest  in  land  within  this  section,  said  :  "  Planted 
trees  cannot  in  strictness  be  said  to  be  produced  spon- 
taneously, yet  the  labour  employed  in  their  planting 
bears  so  small  a  proportion  to  their  natural  growth  that 
they  cannot  be  considered  Sisfi*uctu8  indtcsiriales,  but 
treating  them  as  not  being  friidus  industriaks,  the  pro- 
position is  that  where  the  thing  sold  is  to  derive  no 
benefit  from  the  land  and  is  to  be  taken  away  imme- 
diately, the  contract  is  not  for  an  interest  in  land. 
Here  the  contract  was  that  the  trees  should  be  got  away 
as  soon  as  possible,  and  they  were  almost  immediately 
cut  down.  Apart  from  any  decision  on  the  subject,  and 
as  a  matter  of  common  sense,  it  would  seem  obvious 
that  a  sale  of  twenty-two  trees,  to  be  taken  away  imme- 
diately, was  not  a  sale  of  an  interest  in  land,  but  merely 
of  so  much  timber "  (s).  From  these  observations  it 
would  seem  that  if  timber  is  not  to  be  immediately 
taken  away  it  will  be  an  interest  in  land.  The  follow-  Particular 
ing  contracts  may  also  be  mentioned  as  having  been  de-  thrp<5ut.** 
cided  not  to  be  an  interest  in  land  within  the  statute : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  tenant  in  possession  by  which  he 
agreed  to  pay  an  additional  sum  per  annum  in  con- 
sideration of  improvements  by  the  landlord. 

An  agreement  for  lodging  and  boarding  in  a  house. 

An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (t). 

is)  Marthall  v.  Oreen,  L.  R.  i  C.  P.  Div.  39,  40 ;  45  L.  J.  C.  P.  153. 
In  a  case  of  Scovell  ▼.  BoxaH,  i  Y.  &  J.  396,  it  was  held  that  a  cuntract 
for  the  sale  of  growing  underwood  was  a  contract  or  sale  of  an  interest 
in  land  within  this  section,  but  in  that  case  it  did  not  appear  when  it 
was  to  be  cut,  and  probably  had  it  been  that  the  underwood  was  to 
have  been  cut  immediately  it  would  have  been  decided  the  other  way. 
As  a  further  instance  of  a  contract  held  to  relate  to  an  interest  in  land, 
see  WhUmore  v.  Parley,  28  W.  R.  908 ;  43  L.  T.  192. 

(0  See  Chitty  on  Contracts,  282-285.     ^^  ^^  ^^>^^  ^^^^  ^^^  '^  agree- 
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Title  to  be  On  a  Contract  for  sale  of  land,  in  the  absence  of 

shewn  to  land,  gtip^lations  to  the  contrary,  the  title  was  formerly  sixty 
years,  but  now,  under  the  Vendors  and  Purchasers 
Act,  1874  (u),  in  the  completion  of  any  contract  made 
after  December  31,1 874,  it  is  forty  years  (x),  and  if  it 
is  a  leasehold  property  the  purchaser  cannot  now  call 
for  the  title  to  the  reversion,  whether  freehold  or  lease- 
hold (y).  On  a  contract  for  the  sale  of  land  the  vendor 
is  only  bound  to  disclose  to  the  purchaser  facts  relating 
to  the  property  which  in  the  ordinary  course  of  events 
he  could  not  discover  for  himself,  and,  generally  speak- 
ing, a  purchaser  is  not  under  any  obligation  to  disclose 
to  a  vendor  facts  which  he  is  aware  of  which  enhance 
the  property's  value,  e.g.,  his  private  knowledge  of  the 
existence  of  minerals  under  the  land. 

One  party  to  With  regard  to  a  proper  signature  within  the  statute, 
cannot'lignfor  ^"®  party  to  the  Contract  cannot  be  the  agent  of  the 
the  other.  other,  but  a  third  person — e.g.  the  auctioneer  at  a  sale — 
can  be  the  agent  of  both  parties.  On  a  sale  of  land  the 
name  of  the  vendor  or  some  sufficient  description  of  him 
should  be  inserted  before  the  contract  is  signed.  The 
mere  term  "  vendor  "  is  not  a  sufficient  description  («), 
but  the  word  "  proprietor  "  has  been  held  sufficient  (a). 

Different  ways      A  tenancy  may  exist  in  various  different  ways,  as 

in  \irhich  & 

tenancy  may    if  One  holds  either  for  a  fixed  period,  or  simply  from 
exist.  ygj^j,  |.Q  year,  or  at  will  or  sufferance.     By  the  ist  sec- 

statute  of        tion  of  the  Statute  of  Frauds,  all  leases,  estates,  interests 
letu^  **  *^    of  freehold  or  terms  of  years,  or  any  uncertain  interest 
of,  in,  to,  or  out  of  land,  must  be  in  writing  signed  by 


ment  requires  just  as  much  to  be  in  writing  if  the  interest  in  the  land 
moves  to  the  plaintiff,  as  it  would  if  it  moved  /rom  him  :  Ronaynt  v. 
Sherrardf  ii  Irish  Reps.  (C.L.)  1 46. 

(w)  37  &  38  Vict.  c.  78. 

(x)  Ibid.  8.  I. 

iy)  Ibid.  8.  2  ;  44  &  45  Vict  c  41,  8.  3  (i). 

(2)  PoUer  V.  Duffield,  L.  R  18  £q.  4 ;  43  L.  J.  Ch.  472. 

(a)  Roanter  v.  Miller,  L.  R.  3  App.  Gas.  1 124 ;  48  L.  J.  Ch.  10  ;  Sale  v. 
Lambert,  L.  R.  18  £q.  I  ;  43  L.  J.  Ch.  470.  See  also  Calling  v.  King,  L. 
R.  5  Ch.  Div.  660 ;  46  L.  J.  Ch.  384. 
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the  persons  or  their  agents  authorized  by  vrriting,  or  shall 
have  the  force  and  effect  of  estates  at  will  only  (b). 
The  2nd  section  excepts  from  this  provision  leases  not 
exceeding  three  years  from  the  making  thereof,  at  two- 
thirds  of  the  full  improved  value  (c).  And  by  the  3rd 
section  all  assignments  of  leases  (not  being  copyhold 
or  customary  property)  must  in  a  like  way,  as  is  pro- 
vided in  the  ist  section  as  to  leases,  be  in  writing.  By 
8  &  9  Vict.  c.  106  (d),  every  lease  required  by  law  to  Andasrini' 
be  in  writing,  and  assignments  of  leases  (not  heingJJJJ^®' 
copyhold)  shall  be  void  at  law  unless  made  by  deed. 


The  student  will  observe  that  though,  under  the  An  agreement 
2nd  section,  leases  not  exceeding  three  years  may  be  musViOwaTB 
made  by  parol,  yet,  by  force  of  the  4th  section,  any  be  in  writing, 
agreement  for  a  lease,  for  however  short  a  time,  must 
be  in  writing. 

As  above  stated,  the  strict  provision  of  the  statute  f JJeJ^f^ 
is,  that  leases  which  it  requires  to  be  by  writing,  and  iea«e«  not  in 
which  are  not,  are  to  have  the  force  and  effect  of  have  only  the 
estates  at  will  only ;  but  although  this  is  so,  to  simply  jftwfa^/wUL 
state  that  fact  in  answer  to  a  question  on  the  effect  of 
such  a  lease  would  be  useless.     The  well-known  case  of 
Clayton  v.  Blakey  (e)  decides  the  point,  that  notwith-  ^^5^  ^• 
standing  the  said  enactment,  yet  if  a  tenant  under 
such  a  lease  enters  and  pays  rent,  it  may  serve  as  a 
tenancy  from  year  to  year.     In  the  first  instance,  no 
doubt,  all  the  tenant  has  is  a  tenancy  at  will  in  strict 
conformity  with  the  statute,  but  the  Court  leans  against 
that  tenancy  and  in  favour  of  a  tenancy  from  year  to 
year  (/),  and  therefore  it  is  afterwards  converted  into 
that     Further,  if  a  person  holds  under  a  lease  which 
from  any  cause  is  void  under  the  Statute  of  Frauds, 


{b)  This  section  is  set  out  verbatim  anUy  p.  40. 

(c)  This  section  is  set  out  verbatim,  antCf  p.  40. 

id)  Sect  3. 

(e)  2  S.  L.  C.  106 ;  8  T.  R.  3. 

(/)  Jiichardion  v.  Langridge,  Tudor'i  Con.  Cases,  4 ;  4  Taunt.  128. 
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or  from  not  being,  as  now  required  to  be,  by  deed  ( g). 
Doe  d.  Rigge  or,  if  a  tenant  holds  over  after  the  expiration  of  his 
lease,  and  continues  to  pay  a  yearly  rent,  he  will  hold 
under  the  terms  of  the  lease  in  other  respects  so  far  as 
they  are  applicable  to  the  new  tenancy  from  year  to 
year  (A). 

Notice  on  A  yearly  tenant  is  entitled  to  and  must  give  a 

teo^yT*"^  '''^^^''Sonable  notice  to  quit,  which  has  been  held  to 
mean  half- a -year's  notice,  ending  at  the  period  at 
which  his  tenancy  commenced.  If,  however,  it  is  a 
tenancy  under  the  Agricultural  Holdings  Act,  1875,  a 
year's  notice  is  necessary,  expiring  at  the  end  of  tlie 
current  year  of  the  tenancy  (i).  To  determine  a 
weekly  tenancy,  again,  a  reasonable  notice  is  required, 
but  it  is  doubtful  what  is  meant  by  a  reasonable  notice, 
and  the  safest  plan  is  to  give  a  week's  notice  (k) ;  to  de- 
termine a  tenancy  in  lodgings  also  all  that  is  required 
is  a  reasonable  notice  according  to  the  circumstances 
of  the  case.  Though  a  written  notice  to  quit  is  always 
advisable,  a  parol  tenancy  may  be  determined  by  a 
verbal  notice  (/).  Where  several  premises  are  let 
under  one  common  rent,  notice  to  quit  part  of  them 
only  cannot  be  given  (m),  except  to  a  certain  extent 
under  the  Agricultural  Holdings  Act,  1875,  which 
provides  (n)  that  a  landlord  may  give  notice  to  quit 
a  part  only  of  the  demised  premises  in  order  to  make 
certain  improvements  mentioned  in  the  Act ;  but 
the  tenant  will  be  entitled  to  compensation,  and  may 
within  twenty-eight  days  accept  the  notice  for  the  entire 
holding.  If  a  tenant  holds  under  a  lease  made  by  two 
or  more  joint  lessors  they  should  all  join  in  giving 


ig)  By  8  &  9  Vict  c.  106,  s.  3. 
{h)  Doe  d.  JOgge  v.  Bell,  2  S.  L.  C.  lOO ;  5  T.  R  471. 
(t)  38  k  39  Vict.  c.  92,  8.  51 ;  and  see  WUkinton  ▼.  Calvert,  L.  R.  3 
C.  P.  Div.  360 ;  47  L.  J.  C.  P.  679. 
{k)  See  hereon,  2  S.  L.  C.  1 1 2. 
(I)  Woodfall's  Landlord  and  Tenant,  3x8. 
(m)  Ibid, 
(n)  38  k  39  Vict,  c  92,  8.  52. 
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notice  to  quit,  but  notice  to  quit  by  one  on  belialf  of 
all,  whether  authorised  by  the  others  or  not,  will  put 
an  end  to  the  tenancy  (o).  As  stated,  if  a  tenant  holds 
over  after  the  expiration  of  his  lease  he  may  by  pay- 
ment of  rent  be  converted  into  a  yearly  tenant,  and 
until  then  he  is  a  tenant  at  sufferance ;  but  if  a  term 
determines  and  the  landlord  has  made  a  demand  and 
given  notice  in  writing  for  possession,  and  the  tenant 
holds  over,  he  is  liable  to  pay  double  the  yearly  value  of 
the  premises,  unless  he  had  a  hond  fide  belief  that  he 
had  a  right  to  so  hold  over  {jp)  \  and  if  a  tenant  gives 
notice  of  quitting  to  his  landlord  and  does  not  quit  at 
that  time,  he  is  liable  to  pay  double  the  yearly  rent 
of  the  premises  (y).  If  a  landlord  gives  notice  to  liis 
tenant  to  quit  or  pay  an  increased  rent  and  the  tenant 
does  not  quit,  his  agreement  to  pay  the  increased  rent 
will  be  implied  (r). 

A  tenancy  at  will  sometimes  arises  by  the  construe-  Tenancy  at 
tion  of  the  law,  e,g,  in  the  case  of  a  mortgage,  the  ^nstruSion  ^ 
courts   of  law  always   considered   the   mortgagor  as-^'^*^* 
simply  the  tenant  at  will  of  the  mortgagee  and  liable 
to  be  ejected  at  any  time,  so  that  he  could  not  bring 
any  action  in   respect  of  the  mortgaged  lands,   nor 
make  a  lease  of  them  to  bind  the  mortgagor  although 
he  continued  in  possession  of  them.  It  is,  however,  now 
provided  by  the  Judicature  Act,  1 873  (s),  that  "a  mort- 
gagor entitled  for  the  time  being  to  the  possession  or  Provision  of 
receipt  of  the  rents  and  profits  of  any  land  as  to  which  Act,  i^^m 
no  notice  of  his  intention  to  take  possession  or  to  enter  mo?tgl^ori.^^ 
into  the  receipt  of  the  rents  and  profits  thereof  shall 
have  been  given  by  the  mortgagee,  may  sue  for  such 
possession  or  for  the  recovery  of  such  rents  or  profits, 

(o)  Tudor*8  Con.  Cases,  29. 

(p)  4  Greo.  2,  c.  28,  8.  X. 

(9)  II  Geo.  2,  c.  19,  i.  18. 

(r)  See  antt^  p.  19.  See  further  as  to  a  contract  being  implied 
or  not  from  silence  and  acquiescence,  Wilcox  v.  Hed/ieadf  49  L.  J.  Ch. 
539  ;  28  W.  R  795. 

(»)  36  &  37  Vict  c.  66,  8.  25  (5). 
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or  to  prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any 
other  person."  And  in  addition  to  this  the  Convey- 
ancing Act,  1 88 1  (t),  now  allows  of  leases  being  made 
by  a  mortgagor  remaining  in  possession,  on  certain 
terms  (u), 

A  tenant  ii  A  tenant  is  estopped  from  disputing  his  lessor's  title, 

disputTng^hiT  therefore  where  a  tenant  acquires  possession  under  a 

lessor'!  title,    person  who  claims  as  devisee,  it  is  not  competent  for 

him  to  set  up  any  objection  to  the  devisa     Payment 

of  rent  impliedly  admits  a  tenancy  (x),  and  a  tenancy 

may  indeed  sometimes  be  implied  from  other  acts  (^). 


Liability  of 
tenant  from 
year  to  year 
ioT  repairs. 


Landlord 
not  bound  to 
repair. 


A  tenant  from  year  to  year  in  the  absence  of  agree- 
ment is  not  liable  to  make  good  injuries  happening 
from  accidental  fire,  wear  and  tear  of  time,  or  the  like, 
but  an  act  arising  from  his  own  voluntary  negligence 
he  is  liable  for,  e,g,  to  repair  broken  windows.  Where 
a  tenant  covenants  to  repair,  his  liability  to  a  great 
extent  depends  upon  the  state  of  the  premises  at  the 
time  of  his  covenant,  for  though  he  would  not  be 
justified  if  they  were  in  actually  bad  repair  in  so 
leaving  them,  yet,  with  regard  to  the  extent  of  the 
repairs  to  be  done,  it  may  be  stated  generally  that  he 
will  only  be  obliged  to  keep  them  in  as  good  a  condition 
as  they  were  at  the  time  of  the  demise ;  if  the  premises 
are  burnt  down,  under  such  a  covenant  he  will  have  to 
reinstate  them  unless  the  contrary  has  been  provided. 
If,  however,  a  fire  is  caused  by  any  person's  gross  negli- 
gence, such  person  is  liable  for  it  to  the  person  injured. 
In  tlie  absence  of  express  agreement  a  landlord  is  not 
under  any  obligation  to  repair  the  demised  premises, 


(0  44  &  45  Vict.  c.  41. 

(u)  Sect.  18. 

(x)  Chitty  on  Contracts,  307. 

(y)  O'Ktift  V.  Woizk,  8  L.  R.  Ir.  184. 
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and  it  seems  that  the  fact  of  premises  becoming  unin- 
habitable from  the  want  of  proper  repairs  will  not 
entitle  the  tenant  to  quit  without  notice,  and  is  no 
answer  to  an  action  for  the  rent.  With  regard  to 
farms,  a  promise  is  implied  by  the  law  on  the  part 
of  a  yearly  tenant  to  use  the  farm  in  a  husbandlike 
manner  and  cultivate  it  according  to  the  custom  of  the 
country  (z). 

Property  tax  is  always  borne  by  the  landlord,  and  Property  tax 
any  contract  by  the  tenant  to  bear  it  is  void ;    the  by  landlord, 
tenant  should  in  the  first  instance  pay  it,  and  is  then 
entitled  to  have  it  allowed  to  him  out  of  hw  rent  (a). 
Tithe  rent-charge  is  not  a  charge  upon  the  person  of  other  cases, 
the  owner  or  occupier  but  upon  the  land,  and  there- 
fore, in  the  absence  of  agreement  to  the  contrary,  a 
tenant  paying  it  may  deduct  it  from  his  rent.     In  a 
recent  case  where  the  tenant  had  covenanted  to  pay 
"  all  taxes,  rates,  duties,  and  assessments,  whether  par- 
liamentary, parochial,  or  otherwise,"  it  was  held  that 
he  was  liable  to  pay  the  costs  of  certain  drainage  works 
compulsorily  done  upon  the  premises  by  order  of  the 
sanitary  authority  of  the  borough  (&). 

Although  there  maybe  nothing  in  a  lease  to  that  effect,  A  tenant  may 

.  .  ..  i_  .1  _j''ii.     •ometimes 

a  tenant  may  sometimes  by  custom  havecertam  rights,  have  rigbu  by 
on  the  ground  that  the  parties  Imve  contracted  with  «»^*^<>™- 
reference  to  that  custom,  and  an  implied  contract  has 
been  thus  created  (c).  This  often  occurs  in  the  case 
of  farming  tenants  with  reference  to  the  custom  of  the 
country  as  to  their  rights  on  giving  up  possession  of 
their  farms.  If  a  lease  contains  any  particular  stipula- 
tions as  to  the  manner  in  which  a  tenant  is  to  quit, 
and  what  he  is  to  be  entitled   to  on  quitting,  then 


(z)  See  generally  hereon  Woodfall's  Landlord  and  Tenant,  560-576. 
(a)  5  &  6  Vict.  c.  35,  8.  103. 

(6)  Budd  T.  MarahaU,  L.  R.  5  C.  P.  D.  481  ;  50  L.  J.  Q.  B.  24  ;  29 
W.  R.  148. 
(c)  See  ante,  p.  19. 
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the  rule  Expressum  fadt  cessare  taciturn  applies,  and 
no  custom  can  have  any  effect ;  but  if,  though  there  is 
a  lease,  it  is  silent  on  this  point,  then,  as  was  decided 
wiifgiefwmh  in  the  case  of  Wigglesworth  v.  Dallison  (d\  the  tenant 
may  take  advantage  of  the  custom. 


Fixturei. 


Meaning  of 
the  term. 


Questions  frequently  arise  between  landlord  and 
tenant  as  to  the  right  to  jBxtures.  The  term  fixtures 
is  used  sometimes  with  different  meanings ;  strictly 
speaking,  it  signifies  things  affixed  to  the  freehold,  but 
it  may  also  be  used  as  signifying  chattels  annexed  to 
the  freehold,  but  which  are  removable  at  the  will  of  the 
person  who  annexed  them  (e).  The  rule  at  common 
law  as  to  things  aflBxed  to  the  freehold  is  expressed  by 
the  maxim  of  our  law,  Quidquid  plantatur  solo,  solo 
cedit ;  but  this  rule,  being  found  to  operate  in  dis- 
couragement of  trade,  lias  been  gradually  much  miti- 
gated. It  may  be  stated  generally  that  fixtures  erected 
for  the  purposes  of  trade,  ornament,  or  domestic  use, 
and  also  agricultural  fixtures  (/),  may  be  removed  by  a 
tenant  as  against  his  landlord,  and  it  may  in  particular 
cases  happen  that  custom  gives  a  tenant  a  wider  right 
than  he  would  ordinarily  have.  When  a  tenant  has  the 
right  to  remove  fixtures,  the  removal  by  him  must  be 
teulncy.***^"^  during  his  tenancy,  or  such  further  period  as  he  holds 
under  a  right  to  consider  himself  tenant  (g),  i,e.  whilst 
permitted  by  the  landlord  to  remain  in  possession;  and 
if  he  does  not  remove  them  during  that  time  he  will 
lose  his  right  to  them,  for  they  then  become  a  gift  in 
law  to  the  landlord,  unless  indeed  the  landlord  after- 
wards gives  a  licence  to  the  tenant  to  enter  to  remove 
the  fixtures,  and  such  a  licence  would  not  be  good 
unless  under  seal  (A). 


Must  be  re- 


id)  I  S.  L.  C.  594;  Dougl.  201. 

(«)  2  S.  L.  C.  189. 

(/)  14  k  15  Vict.  c.  25  ;  38  &  39  Vict  c.  92,  s.  53. 

(g)  Weeton  t.  Woodcock^  7  M.  &  W.  14. 

{h)  Roffey  V.  Uendenon,  17  Q.  B.  574. 
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As  before  stated,  originally,  under  the  maxim  Quid-  originaUy  no 
quid  plantatur  solo,  solo  cedit,  nothing  in  the  nature  of  b^*^moved,^^ 
a  fixture  could  be  removed,  and  the  mitigations  of  the  ^"*  *^«  ^^^ 

^  rule  now 

old  rule  have  arisen  gradually ;  the  first  was  in  favour  mitigaied. 
of  trade  fixtures,  and  subsequently  other  cases  ex- 
tended it  to  ornamental  and  domestic  fixtures.  There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject, and  amongst  the  articles  that  have  been  decided  to 
be  removable  by  the  tenant  may  be  mentioned  as  in- 
stances the  following : — Chimney-glasses,  sheds,  blinds, 
ornamental  chimney-pieces,  wainscots,  shelves,  coun- 
ters, pumps,  partitions,  shrubs  and  trees  planted  for 
sale  (i).  The  fixtures,  if  removable,  must  be  taken  away 
without  material  damage  to  the  inheritance,  and  the 
right  of  removal  is,  of  course,  liable  to  be  controlled  by 
express  contract;  so  that,  for  instance,  if  a  tenant  cove- 
nants to  keep  in  repair  all  erections  built,  or  thereafter 
to  be  built,  and  surrender  them  at  the  end  of  the  term, 
this  will  prevent  him  removing  things  which  but  for 
the  covenant  he  might  have  removed  (k). 

Under  the  exception   to  the  common  law  rule  in  EivDe$y,Mawf, 
favour   of  trade   fixtures  it  was  decided  in  Elwes  v. 
Mawe  (/)  (which  is  a  case  very  generally  quoted  and 
referred  to  on  the  subject  of  fixtures),  that  this  would 
not  apply  to  allow  tenants  in  agriculture  to  remove 
things  erected  for  the  purposes  of  husbandry ;  and  Lord 
EUenborough,  in  delivering  the  opinion  of  the  Court 
to  that  efifect,  said  : — **  To  hold  otherwise,  and  to  extend  Reason  of 
the  rule  in  favour  of  tenants  to  the  latitude  contended  fi|"ure8  not 
for  by  the  defendant,  would  be,  as  appears  to  me,  to  ^^le  aTtiide 
introduce  a  dangerous  innovation  into  the  relative  state  fixtures, 
of  rights  and  interests  holden  to  subsist  between  land- 
lords and  tenants.     But  its  dangers  or  probable  mis- 
chief are  not  so  properly  a  consideration  for  a  Court  of 

{%)  See  a  Ust  of  things  decided  to  be  removable  and  not  removable  in 
Chitty  on  Contracts,  pp.  338-341. 

(*)   Wett  V.  Blakeway^  2  M.  &  G.  729 ;  Penry  v.  Brown,  2  Stark,  403. 
(0  2  S.  L.  C.  169  ;  3  East,  38. 
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Provision  of 
14  k  15  Vict, 
c.  25. 


Provision  of 
38  &  39  Vict, 
c.  92,  s.  53. 


law  as  whether  the  adoption  of  such  a  doctrine  would 
be  an  innovation  at  all ;  and  being  of  opinion  that  it 
would  be  so,  and  contrary  to  the  uniform  current  of 
legal  authorities  on  the  subject,  we  feel  ourselves,  in 
conformity  to  and  in  support  of  those  authorities, 
obliged  to  pronounce  that  the  defendant  had  no  right 
to  take  away  the  erections  stated  and  described  in  this 
case."  These  remarks  shew  the  reason  of  the  decision, 
and  as  the  rule  undoubtedly  often  worked  hardship  on 
tenants,  it  has  been  altered  by  the  Legislature,  it  being 
now  provided  by  1 4  &  1 5  Vict.  c.  2  S  (m),  that  all  build- 
ings, engines,  or  the  like,  erected  by  the  tenant  for 
agricultural  purposes,  vrilh  the  consent  in  writing  of  the 
landlord,  shall  remain  the  property  of  and  be  removable 
by  the  tenant,  so  that  he  do  no  injury  in  the  removal 
thereof;  provided  that  one  month's  notice  in  writing 
shall  be  given  before  removal  to  the  landlord,  who 
within  that  time  is  to  have  a  right  of  purchasing  at  a 
value  to  be  ascertained  by  two  referees  or  an  umpire. 
The  Agricultural  Holdings  Act,  1875  (71),  also  contains  a 
provision  on  this  subject,  with  regard  to  tenants  imder 
that  Act,  as  follows: — "  Where  after  the  commencement 
of  this  Act  a  tenant  afiixes  to  his  holding  any  engine, 
machinery,  or  other  fixture  for  which  he  is  not  under 
this  Act  or  otherwise  entitled  to  compensation,  and 
which  is  not  so  affixed  in  pursuance  of  some  obligation 
in  that  behalf,  or  instead  of  some  fixture  belonging  to 
the  landlord,  then  such  fixture  shall  be  the  property 
of  and  removable  by  the  tenant :  Provided  as  follows : 
I.  Before  the  removal  of  any  fixture  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy 
all  other  his  obligations  to  the  landlord  in  respect  of  the 
holding.  2.  In  the  removal  of  any  fixture  the  tenant 
shall  not  do  any  avoidable  damage  to  the  building  or 
other  part  of  the  holding.  3.  Immediately  after  the 
removal  of  any  fixture  the  tenant  shall  make  good  all 


{m)  Sect.  3. 

(n)  38  &  39  Vict,  c  92. 
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damage  occasioned  to  any  building  or  other  part  of  the 
holding  by  the  removal.  4.  The  tenant  shall  not  move 
any  fixture  without  giving  one  month's  previous  notice 
in  writing  to  the  landlord  of  the  intention  of  the  tenant 
to  remove  it.  5.  At  any  time  before  the  expiration  of 
the  notice  of  removal,  the  landlord  by  notice  in  writing 
given  by  him  to  the  tenant  may  elect  to  purchase  any 
fixture  comprised  in  the  notice  of  removal,  and  any 
fixture  thus  elected  to  be  purchased  shall  be  left  by 
the  tenant,  and  shall  become  the  property  of  the  land- 
lord, who  shall  pay  the  tenant  the  fair  value  thereof  to 
an  incoming  tenant  of  the  holding ;  and  any  difference 
as  to  the  value  shall  be  settled  by  a  referee  under  this 
Act  as  in  case  of  compensation,  but  without  appeal. 
But  nothing  in  this  section  shall  apply  to  a  steam 
engine  erected  by  the  tenant,  if  before  erecting  it  the 
tenant  has  not  given  to  the  landlord  notice  in  writing 
of  his  intention  to  do  so,  or  if  the  landlord  by  notice  in 
writing  given  to  the  tenant  has  objected  to  the  erec- 
tion thereof  "  (o). 

The  most  noticeable  difiference  between  this  provi-  Difference 
sion  and  the  one  contained  in  14  &  15  Vict.  c.  25,  is  ^o^fo^going 
that  under  the  earlier  statute  only  fixtures  erected  with  p«>viBioiu. 
the  consent  in  writing  of  the  landlord  can  be  removed. 
It  must  not  be  forgotten,  however,  that  the  operation  of 
the  Agricultural  Holdings  Act  may  be  excluded,  and  the 
general  practice  since  its  passing  has  been  to  exclude  it, 
and  also  that  it  only  applies  to  tenancies  of  an  agri- 
cultural or  pastoral  character  to  the  extent  of  two  acres 
at  the  least  (^). 

"  As  to  the   operation   of  the  Statute  of  Frauds,  Contract  for 
29  Car.  2,  c.  3,  upon  contracts  exclusively  for  the  sale  Jl^e/not  be  in 
of  fixtures,  it  appears  to  be  settled  that  such  contracts  ^"*"^fif« 


(o)  38  &  39  Vict.  c.  92, 8.  53. 
(p)  Sect.  58. 
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are  valid  without  the  formalities  prescribed  by  the 
4th  section  of  that  statute.  A  transfer  of  fixtures 
simply  appears  to  be  nothing  more  than  a  transfer  of 
the  right  which  the  vendor  has  to  sever  certain  chattels 
annexed  to  the  soil,  but  not  part  of  the  freehold.  Such 
transfer  therefore  passes  no  interest  in  the  realty,  and 
accordingly  it  does  not  come  within  the  operation  of  the 
4th  section  of  the  statute  "  (q) ;  but  it  may  be  noticed 
that  a  contract  for  the  sale  of  fixtures,  if  in  writing 
and  they  are  above  ;^S  in  value,  requires  a  stamp. 

On  the  tale  or  Upou  a  Sale  or  mortgage  of  land,  fixtures  will  pass 
land  tixturea  to  the  veudcc  or  mortgagee,  in  the  absence  of  any  con- 
anj^spedid**  trary  intention  ;  and  with  regard  to  the  much-discussed 
words.  question  of  whether  a  mort<?a<?e  of  land  with  fixtures 

When  a  mort-  ^        .  .   .        j  f -n      u       i       -^ 

gage  of  fixtures  requires  to  be  registered  as  a  bill  of  sale,  it  was  prior 
IratiriJT"  to  the  Bills  of  Sale  Act,  1878  (r),  decided  that  it  did 
bui  of  sale,  j^q^  qq  require,  unless  the  mortgagee  had  power  given 
liim  to  deal  with  the  fixtures  apart  and  separately  from 
the  land  (s).  Now,  however,  by  that  Act  it  is  definitely 
provided  (t)  that  "personal  chattels"  (which  are  the 
things  as  to  which  registration  is  required)  shall 
include  fixtures  when  separately  assigned  or  charged, 
but  not  fixtures  when  assigned  together  with  a  free- 
hold or  leasehold  interest  in  any  land  or  building  to 
which  they  are  aflBxed  (except  trade  machinery).  If 
by  the  same  instrument  any  freehold  or  leasehold 
interest  as  aforesaid  is  so  conveyed  or  assigned,  then 
the  fixtures  are  not  to  be  deemed  separately  assigned 
or  charged,  only  because  assigned  by  separate  words 
or  because  power  is  given  to  deal  with  them  apart  from 
such  freehold  or  leasehold  interest.  In  any  bankruptcy 
or  liquidation  taking  place  after  this  Act  this  provision 
is  retrospective. 

iq)  Chitty  on  Ck>ntracts,  345. 

(r)  41  &  42  Vict.  c.  31. 

(«)  £x  parte  Barclay,  L.  R.  9  Ch.  App.  576 ;  43  L.  J.  Bk.  137 ;  Ex 
parte  Daglith,  L.  R.  8  Ch.  App.  1072.  On  the  law  of  fixtures  gene- 
rally, see  Brown  on  Fixtures. 

(0  Sect.  7. 
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The  most  apt  and  proper  remedy  of  a  landlord  for  Distress, 
the  recovery  from  his  tenant  of  the  rent  due  is  distress,  *  *'  "* 
which  is  a  remedy  by  the  act  of  the  party,  being  the 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  distringo.  A  right 
of  distress  besides  for  rent,  exists  in  the  case  of  cattle 
taken  damage-feasant,  and  here  the  reason  for  the 
remedy  is  tolerably  plain,  because  the  distrainor  may 
be  said  to  be  acting  on  the  compulsion  of  the  trespass, 
but  in  the  case  of  the  distress  for  rent  the  reason  why 
it  is  allowed  is  by  no  means  so  clear. 

The  following  seem  to  be  the  requisites  to  the  power  Reauisites  to 

o   1  •  X  enable  a  land- 

of  distress : —  lord  to  di»- 

train. 

1.  There  must  be  an  actual  demise  (u),  or  an 
agreement  for  a  lease  (x). 

2.  The  rent  must  be  certain,  that  is,  the  premises 
must  be  let  at  a  fixed  rent ;  for  if  the  tenant  holds  pre- 
mises on  a  rent  to  be  agreed  on,  or  simply  on  their  fair 
value,  the  landlord  has  no  right  of  distress  (y). 

3.  The  rent  must  be  in  arrear;  and  rent  does  not 
become  dvs  until  the  very  end  of  the  day  on  which  it  is 
payable  ;  but  in  the  case  of  rent  payable  in  advance,  it 
has  been  decided  to  be  in  arrear  directly  the  period  for 
which  it  is  payable  commences  (2). 

(ii)  WoodfaU's  Landlord  and  Tenant,  389,  390. 

(x)  Walsh  V.  Lonsdale,  L.  R.  21  Ch.  D.  9  ;  46  L.  T.  858.  This  case 
decided  that  since  the  Judicature  Acts  the  rule  no  longer  holds  that  a 
person  occupying  under  an  executory  agreement  for  a  lease  is  only  made 
tenant  from  year  to  year  by  the  payment  of  the  rent,  but  that  he  is  to  be 
treated  as  holding  on  the  terms  of  the  agreement,  and  that  therefore  he 
is  subject  to  the  same  right  of  distress  as  if  a  lease  had  been  granted.  An 
attornment  clause  in  a  mortgage  in  respect  of  the  interest,  and  which  mort- 
gage is  duly  registered  under  the  Bills  of  Sale  Acts,  1878  and  1882,  does 
create  a  tenancy,  and  operates  as  a  demise  so  as  to  give  a  right  of  dis- 
tress.   £x  parte  Jackson,  in  re  Bowes,  L.  R.  14  Ch.  D.  725  ;  43  L.  T.  272. 

(jy)  WoodfaU'i  Landlord  and  Tenant,  384. 

(2)  Ez  parte  HaUy  in  re  Binns,  L.  R.  I  Ch.  D.  285  ;  45  L.  J.  Bk.  21. 

£ 
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4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actual  reversion,  or  at  the  least  a  reversion 
by  estoppel  (a). 

AU  moreabie        The  general  rule  is  that  all  moveable  chattels  on  the 
be  distraiued;  demised  premises  at  the  time  of  the  distress  are  liable  to 
exTOptioM.      ^^  seized,  whether  they  are  the  property  of  the  tenant  or 
of  a  stranger ;  but  this  rule  is  subject  to  many  excep- 
tions.     The  leading  case  on  the  point  of  the  exemption 
Simp/ton  y.       of  things  from  distress  is  Simpson  v.  Hartopp  (b) ;  the 
^'        case  itself  is  only  a  direct  decision  to  the  eflFect  that  im- 
plements of  trade  are  privileged  from  distress  for  rent 
if  they  be  in  actual  use  at  the  time,  or  if  there  be  any 
other  sufficient  distress  on  the  premises ;  but  in  the 
judgment  is  contained  a  summary  of  the  authorities 
upon  the  point  generally.     Instead  of  going  into  this 
case,  it  will  be  best  to  give  a  list  of  the  principal  things 
which  at  the  present  day  are  exempted  from  being 
taken  in  distress,  and  they  are  as  follows : — 

Thingiex-  I.  Things  in  the  personal  use  of  a  man. 

emptod  at  the 
present  day 

from  being  2.  Fixtures  affixed  to  the  freehold. 

taken  in 


diitrcsi. 


3.  Goods  of  a  stranger  delivered  to  the  tenant  to  be 
wrought  on  in  the  way  of  his  ordinary  trade. 

4.  Perishable  articles. 

5.  AuimBla  fercB  naiurcB. 

6.  Goods  in  custodia  legis, 

7.  Instruments  of  a  man's  trade  or  profession  though 
not  in  actual  use,  if  any  other  sufficient  distress  can  be 
found. 


(a)  Brown,  Law  Diet.  tit.  Distress,  p.  179. 
(6)  I  S.  L.  C.  450;  Willes,  512. 


OF  LANDLORD  AND  TENANT.  6/ 

8.  Beasts  of  the  plough,  instruments  of  husbandry, 
and  beasts  which  improve  the  land,  if  any  other  suffi- 
cient distress  can  be  found. 

9.  Loose  money. 

10.  Lodgers'  goods  (c). 

On  the  above  the  student's  attention  is  particularly  Diflference 
called  to  the  exception  numbered  3,  for  the  purpose  diatrew  and 
of  his  observing  the  difference  on  that  point  between  to  wwdi'o?! 
an  execution  issued  against  goods  and  a  distress.     No  stranger, 
goods  of  a  stranger  are  liable  to  be  taken  in  execution, 
but  in  distress  they  are,  except  they  have  been  deli- 
vered to  be  wrought  upon  in  the  course  of  the  person's 
ordinary  employment.     Thus,  if  a  book  is  lent,  and  a 
distress  or  an  execution  is  put  in  the  lendee's  house, 
the  book  is  liable  to  be  taken  in  the  distress  though 
not  in  the  execution ;  but  if  the  book  is  delivered  to  a 
bookbinder  to  be  bound,  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  in  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  10,  being  lodgers'  goods. 
In  an  execution  a  lodger's  goods,  being  goods  of  a  Lodger's  goods 
stranger,  were  never  liable  to  be  taken,  but  in  the  case  brtaken\n 
of  distress  they  were  formerly  so  liable ;  and  the  excep-  u^T^^^*^?*- 
tion  in  this  latter  case  is  contained  in  the  Lodgers'  dutreis. 
Goods  Protection  Act,  1 87 1  (d),  which  provides  that  in  Lodgers"*^ 
any  distress  by  a  superior  landlord  upon  a  lodger's  J^^'^^^" 
furniture  or  goods  for  rent  due  to  the  landlord  from  1871. 
his  immediate  tenant,  the  lodger  may  serve  the  land- 
lord or  his  bailiff  with  a  declaration  (to  which  must 
be  annexed  an  inventory  of  the  furniture)  that  the 
immediate  tenant  has  no  property  or  beneficial  interest 

(c)  See  also  further  statutory  exceptions,  6  &  7  Vict.  c.  40,  s.  18,  as 
to  hired  machines  in  factories,  and  35  &  36  Vict.  c.  50,  s.  3,  as  to 
rolling  stock. 

{d)  34  &  35  Vict,  a  79. 


68  OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN 

in  the  goods,  and  that  the  same  are  the  property  of 
liim,  the  lodger,  and  also  setting  forth  whether  any 
and  what  rent  is  due  from  the  lodger  to  his  immediate 
landlord,  and  the  lodger  may  pay  to  the  superior 
landlord  or  his  bailifif  the  rent  (if  any)  so  due,  or  so 
much  of  it  as  may  be  sufficient  to  discharge  the  claim 
of  such  superior  landlord ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  tenant  has  complied  with 
these  provisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress ;  and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  restoration  of  the  goods. 

Dogs  may  Dogs,  it  would  sccm,  are  not  now  to  be  deemed  in- 

diatress.  cluded  Under  the  exemption  numbered  $. 

Bin  or  note  If  ^  landlord  takes  a  bill,  note,  or  bond  for  his  rent, 

taken  for  rent  ^{jjg  jg  jjq  extinguishment  of  his  original  right  to  the 

does  not  ex-  o  o  o 

tinguiah  the     rent,  for  the  rent  is  of  a  higher  nature  than  either  of 
t^Bs.^    "      those  securities  (e), 

Semayne'i  It  is  Said  that  " every  man's  house  is  his  castle  "  (/), 

Maxim:  ^^^>  therefore,  to  make  a  distress  the  landlord  or  his 

•'Every  man's  bailiff  must  not  break  the  house,  and  by  breaking  the 

house  is  hu  .  i        i       -       .  -i        i 

castle."  house  IS  meant  not  only  the  forcmg  open  the  door  but 

even  the  opening  of  an  imbolted  window.  A  landlord, 
however,  in  making  a  distress  is  justified  in  opening  an 
outer  door  in  the  way  in  which  other  persons  are  accus- 
tomed to  use  it ;  and  when  entry  has  once  properly 
been  obtained  into  a  house  inner  doors  may  be  forced 
open,  and  if  the  distrainor  is  afterwards  turned  out 
from  possession  he  has  a  right  to  break  the  house  to 
re-enter  (ff). 

Provisions  of        It  has  been  considered  that  if  a  tenant  gives  his 
Krchard^ii.      landlord  special  leave  and  licence  to  break  and  enter 


(f)    Harris  v.  Shipway^  and  Ewer  v.  Lady  Clifton^  Bui.  N.  P.  182. 

(/)  Semayne'i  Case^  I  S.  L.  C.  114 ;  5  Coke,  91. 

iff)   See  hereon  notes  to  Semayne^i  Case,  i  S.  L.  C.  122. 
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premises,  this  would  justify  the  landlord  in  so  doing ; 
but  it  has  now  been  decided  otherwise  on  account  of 
an  old  statute  of  the  reign  of  Eichard  II.  (A),  which 
enacts  as  follows  :  "  And  also  the  king  enjoineth  that 
none  from  henceforth  make  entry  into  any  lands  and 
tenements  but  in  case  where  entry  is  given  by  law, 
and  in  such  case  not  with  strong  hand  nor  with  mul- 
titude of  people,  but  only  on  lawful,  peaceable,  and 
easy  manner.  And  if  any  man  from  henceforth  do  to 
the  contrary  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  imprisonment  of  his  body  and  thereof  be 
ransomed  at  the  king's  will."  On  this  statute  it  has 
been  recently  held  that  any  leave  and  licence  to  break 
and  enter  premises  is  illegal,  and  that  under  any  cir- 
cumstances any  forcible  ejection  by  the  act  of  the 
party  is  illegal,  and  the  person  so  ejecting  is  guilty  of 
a  trespass  (i). 

It  is  provided  by  statute  (k)  that  if  a  tenant  fraudu-  Landlord  may 

"iiii^-i  1.  11..  ^  foUow  goods 

lently  or  clandestmely  removes  his  goods  after  rent  clandestinely 
has  become  due,  in  order  to  avoid  their  being  seized  in  Je™an^^  ^ 
a  distress,  the  landlord  may,  if  there  is  not  a  sufficient 
amount  of  other  distrainable  property  left,  within 
thirty  days  follow  and  distrain  on  the  goods  if  they 
have  not  been  sold  bond  fide  for  value,  and  without 
notice  in  the  meantime,  and  a  penalty  for  such  an  act 
may  be  recovered  of  double  the  value  of  the  goods. 

The  manner  of  making  a  distress  is  as  follows : —  Manner  of 
The  landlord  either  personally  or  by  his  bailiff  (who  distress, 
need  not  necessarily  be  authorised  by  writing)  enters 
and  makes  a  seizure  (any  time  between  sunrise  and 


(A)  5  Rich.  IL,  8t  I,  c.  8. 

(»)  Edridge  v.  Hatokes  or  Edwick  v.  Hawkei  or  Edridge  v.  Hawker^ 
L.  R.  18  Ch.  D.  199  ;  50  L.  J.  Ch.  577  ;  29  W.  R  913.  BeddaU  v. 
MaiUandy  L.  R.  17  Ch.  D.  174  ;  50  L.  J.  Ch.  401  ;  29  W.  R.  484. 
See  the  statute  of  Richard  II.  and  the  decision  in  Edrid^  v .  Ifawkft 
more  fully  discussed  in  the  author's  "  Concise  Treatise  on  the  Law  of 
BUls  of  Sale/'  published  in  1882. 

(k)  II  Geo.  2,  c  19,  ss.  I,  2. 
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sunset),  by  announciDg  that  he  there  and  then  distrains. 
He  than  makes  an  inventory  of  the  furniture  and 
goods,  and  leaves  the  same,  with  a  written  notice  of 
the  amount  of  rent  due  and  of  the  things  distrained, 
on  the  premises;  after  five  days  from  making  the 
distress  the  chattels  are  appraised  by  two  appraisers 
and  then  sold,  and  any  balance  beyond  the  rent  and 
expenses  is  afterwards  paid  to  the  owner. 

A  inndlord  A  landlord  can,  if  his  title  still  continues,  and  the 

after  expira-  tenant  IS  stiU  in  possession,  distrain  for  rent  after  the 
a^dim«e*'  ©xpiration  of  his  lease  (/).  An  executor  or  adminis- 
cutoror  admin-  trator  of  any  lessor  may  distrain  for  rent  as  his  testator 
distoain.         or  intestate  might  have  done,  but  such  distress  must 

be  within  six  calendar  months  after  the  determination 

of  the  term  or  lease  (m). 

The  Six  The  well-known  case  called  "  The  Six  Carpenters' 

Q^^^"^'  Case "  (ti)  decides  the  point  that  where  an  authority 
or  power  is  given  to  a  person  by  the  law,  and  such 
authority  or  power  is  abused  by  such  person,  he  be- 
comes a  trespasser  ah  initio,  and  a  distress  being  such 
an  authority  or  power,  it  followed  from  the  above 
decision  that  if  there  was  any  irregularity  in  making 
_,     -   .   ,    the  distress,  the  distrainor  was  from  the  moment  of 

The  ettect  of  ' 

thiscnaeasto  distraining  a  trespasser.  This  hardship  has  been 
aiteredTy'**^'^  remedied  by  statute  (o),  which  provides  that  if  any 
"igTfl  I*  ^^^^  ^  justly  due,  in  the  case  of  irregularity  the 
distrainor  is  not  to  be  a  trespasser  ab  initio.  But  if 
a  landlord  is  not  merely  guilty  of  some  irregularity, 
but  distrains  in  an  unauthorized  way,  he  is  then  a 
trespasser  from  the  commencement ;  and  if  he  makes 
an  excessive  distress,  an  action  may  be  brought  against 
him  for  so  doing.    If  the  tenant  tenders  (p)  the  amount 


(0  8  Anne,  c  14,  a.  6. 

(to)  3  &  4  Wm.  4,  c  42,  88.  37,  38. 

(n)  I  S.  L.  C.  143  ;  8  Coke,  146  a. 

(o)  II  Geo.  2,  c.  19,  8.  19. 

(p)  See  as  to  a  tender,  pottf  ch.  viii  pp.  228-232. 
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of  the  rent,  this  will  make  the  distress  tortious,  and  Tender  of  rent 
although  a  warrant  has  been  delivered  to  a  broker,  £e„®Jortioufc 
a  tender  without  expenses  is  good  before  the  distress 
is  put  in ;  if  a  tender  is  made  after  seizure,  but  before 
the  impounding  of  the  distress,  it  makes  the  detainer 
and  not  the  original  taking  wrongful 

The  usual  proceeding  on  a  wrongful  distress  is  by  Replevin, 
replevin,  the  first  step  in  which  is  to  enter  into 
a  replevin  bond  before  the  registrar  of  the  district 
county  court  with, two  sureties;  and  on  this  being 
entered  into  the  goods  are  re-delivered  to  the  owner, 
who  subsequently  has  to  commence  an  action  to  try 
the  validity  of  the  distress,  and  if  it  goes  against  him 
he  has  to  return  the  goods  to  the  distrainor  (q). 

Beyond  his  remedy  to  recover  rent  by  the  summary  other  reme- 
process  of  distress,  the  landlord  has  another  remedy,  iJrd  besides 
viz.,  by  simply  bringing  an  action  to  recover  it,  and  <i"*^**"- 
besides  this  he  may  also  proceed,  on  the  condition  of 
re-entry,  to  eject  his  tenant  (r).      At  common  law.  Action  of 

u  f  \.  •  4.'  c      '     4.  4.  t  'ejectment  at 

before  commencmg  an  action  of  ejectment  for  non-  common  law, 
payment  of  rent,  it  was  necessary  to  make  a  demand  J^  ^^^  vict. 
for  the  rent  at  sunset  on  the  last  day  limited  for  pay-  ^  7^,  a.  aio. 
ment  of  the  rent ;  this  demand,  which  was  essential, 
being  a  great  inconvenience,  it  was  provided  by  the 
Common  Law  Procedure  Act,  1852  (s),  that  if  half 
a  year's  rent  is  in  arrear  and  there  is  no  sufi&cient 
distress  to  be  found  upon  the  premises,  the  landlord 
may  bring  ejectment  without  the  necessity  of  making 
any  previous  demand.     If  half  a  year's  rent  is  not 
due,  or  there  is  a  sufficient  distress  on  the  premises,  it 
will  be  observed  that  this  provision  is  inapplicable, 
and  if  ejectment  is  rcborted  to  it  must  be  as  at  the 


{q)  See  hereon  Indermaur's  Manual  of  Practice,  47,  note  (d), 
(r)  This  subject  is  unaffected  by  sect  14  of  the  Conveyancing  Act, 
1 88 1  (44  ft  45  Vict.  c.  41),  which  provision  should,  however,  be  referred 
to  on  the  general  subject  of  forfeiture  by  tenants.    See  pott,  p.  74. 
(t)  15  &  16  Vict  c.  76,  8.  2ia 
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common  law,  quite  irrespective  of  the  statute,  with  the 
formality  of  a  demand. 


Amonnt  of 
rent  Undlord 
entitled  to 
sue  and 
distrain  for. 


Has  a  right 
against  an 
execution 
creditor  for 
one  year's 
rent. 


A  landlord  may  sue  for  and  recover  against  the  land 
six  years'  rent,  and  if  the  demise  be  under  seal,  though 
he  has  no  claim  against  the  land  beyond  the  six  years, 
yet  he  has  a  right  of  action  against  the  person  for  the 
full  period  of  twenty  years  (t),  A  landlord  may 
distrain  for  six  years'  rent,  and  if  he  does  so  before 
the  goods  are  taken  in  execution  for  a  debt,  he  has  a 
right  to  the  full  six  years*  rent  out  of  the  goods  not- 
withstanding the  execution;  and  in  the  case  of  the 
goods  on  the  demised  premises  being  taken  in  execution 
before  he  has  distrained,  he  has  even  then  a  right  to 
be  paid  one  year's  rent  (if  so  much  is  due)  before  the 
goods  are  removed  under  the  execution,  and  the  sheriff 
is  empowered  to  levy  out  of  the  goods  and  pay  the 
execution  creditor  not  only  the  amount  of  the  execution 
but  also  such  one  year's  rent  which  he  has  had  to  pay 
the  landlord  (u).  The  landlord  has  no  right  as  against 
an  execution  creditor  to  more  than  the  one  year's  rent, 
although  more  may  be  due  to  him,  if  the  execution  has 
been  levied  before  he  has  made  any  distress  for  his 
rent  (x). 


Also  in  the 
case  of 
bankruptcy. 


In  the  case  of  bankruptcy  also  a  landlord  has  an 
advantage  over  other  creditors  to  the  extent  of  one 
year's  rent,  it  being  provided  by  the  Bankruptcy  Act, 
1869  (y),  that  "the  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at  any  time, 
either  before  or  after  the  commencement  of  the  bank- 
ruptcy, distrain  upon  the  goods  or  effects  of  the  bankrupt 
for  the  rent  due  to  him  from  the  bankrupt,  with  this 


(0  3  ft  4  Wm.  4,  c.  27,  8.  42  ;  3  &  4  Wm.  4,  c.  42,  s.  3.  See  Green- 
wood's Real  Property  Statutes,  91-95.  Sect,  i  of  37  &  38  Vict  c.  57, 
makes  no  difference  in  what  is  above  stated,  for  it  does  not  apply  as 
between  landlord  and  tenant  as  tucli.     Ibid.  9. 

(u)  8  Anne,  c.  14,  s.  i. 

(x)  Ibid. 

(y)  32  &  33  Vict.  c.  71. 


OF  LANDLORD  AND  TENANT.  73 

limitation,  that  if  such  distress  be  levied  after  the 
commencement  of  the  bankruptcy,  it  shall  be  available 
only  for  one  year's  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication;  but  the  landlord  or  other 
person  to  whom  the  rent  may  be  due  from  the  bankrupt 
may  prove  under  the  bankruptcy  for  the  overplus  due 
for  which  the  distress  may  not  have  been  available"  (z). 

If,  during  the  continuance  of  a  lease,  the  lessee  be-  Onbaukniptcy 
comes  bankrupt,  the  position  of  his  landlord  for  the  disciainnease 
remainder  of  the  term  is  that  the  trustee  in  bankruptcy  ^o"°  ^y!' 
may  take  to  the  lease  and  hold  it  or  deal  with  it  gene- 
rally for  the  benefit  of  the  creditors,  or  may  disclaim 
it,  as  being  onerous  property,  in  which  case  the  lease 
will  be  deemed  determined  from  the  date  of  the  order 
of  adjudication,  and  the  landlord  may  then  prove 
against  the  bankrupt's  estate  for  any  injury  or  loss 
caused  him  by  such  disclaimer  (a).  The  landlord  may 
make  an  application  in  writing  to  the  trustee  to  decide 
whether  or  not  he  will  disclaim;  and  if  the  trustee 
does  not  then  disclaim  within  twenty-eight  days,  or 
such  further  time  as  may  be  allowed  by  the  Bankruptcy 
Court  having  jurisdiction,  he  cannot  afterwards  do 
so  (h).  A  disclaimer  by  the  trustee  in  bankruptcy  of  Effect  of 
a  lease  or  other  onerous  property  of  the  bankrupt,  ^®^*^®'' 
operates  as  a  surrender  only  so  far  as  is  necessary  to 
relieve  the  bankrupt  and  his  estate  and  the  trustee 
from  liability,  and  does  not  otherwise  affect  the  rights 
or  liabilities  of  third  parties  in  relation  to  the  property 
disclaimed.  If,  for  instance,  the  bankrupt  has  granted 
an  underlease  of  property  demised  to  him,  a  disclaimer 
of  the  original  lease  by  his  trustee  in  bankruptcy  does 
not  affect  the  right  of  the  lessor  to  distrain  on  the 
property  for  the  rent  reserved  by  the  original  lease, 
and  to  re-enter  for  breach  of  the  lessee's  covenants  in 


(z)  Sect.  34. 

(a)  32  &  33  Vict  c.  71,  8.  23. 

(6)  Ibid  8.  24.     These  provisions  as  to  disclaimer  do  not  only  apply  to 
the  relation  of  landlord  and  tenant,  bat  to  aU  cases  of  onerous  property. 
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the  lease,  or  for  non-payment  of  the  rent  reserved 
thereby  (c),  nor  does  it  entitle  the  lessor  to  eject  the 
sub-lessee  (d). 

Apportion-  If  a  tenant  is  evicted  or  his  term  is  surrendered  by 

187a  '  operation  of  law  during  the  continuance  of  a  current 
year  or  half  year  or  quarter,  an  apportionment  of  the 
Tenant  ii  rent  is  now,  under  the  Apportionment  Act,  1870  (e), 
ejected  on  made  in  all  cases.  On  the  breach  by  a  tenant  of  the 
covenantL  covensnts  Contained  in  his  lease  he  is  liable  to  be  ejected 
by  his  landlord ;  but  in  the  two  cases  of  covenants  to 
But  relief  long  pay  rent  and  to  insure,  the  Court  has  long  had  power 
cases.  to  relieve  on  the  payment  of  the  rent  and  costs  in  the 

one  case  (/) ;  and  in  the  other  case,  if  shewn  that  the 
omission  to  insure  arose  through  accident  or  mistake,  or 
otherwise  than  from  fraud  or  gross  neglect,  that  no 
loss  or  damage  by  fire  has  happened,  that  there  was  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  had  not  previously  been  given  or  a  pre- 
vious breach  waived  by  the  landlord  out  of  court.  A 
memorandum  of  the  fact  of  the  relief  had,  however,  to 
be  indorsed  on  the  lease  {g). 

Provisions  of  The  law  as  to  relief  on  non-payment  of  rent  remains 
ActJiss^^^M^  as  formerly,  but  the  provisions  just  referred  to  as  to 
against  forfeit-  ^®^®^  against  breach  of  a  covenant  to  insure  are  repealed 
ures  under  by  the  Conveyancing  Act,  1881  (A),  which  contains  a 
much  wider  enactment  on  the  subject  of  relief  against 
breaches  of  covenants  in  leases  generally,  it  being  pro- 


(c)  Ex  parte  WaUon,  re  Levy,  L.  R.  17  Ch.  D.  746  ;  50  L.  J.  Ch.  657  ; 
45  L.  T.  I. 

(d)  Smailey  v,  ffardinge,  L.  R  7  Q.  B.  D.  524 ;  50  L.  J.  Q.  B.  367  ;  29 
W.  R.  554  ;  44  L.  T.  503. 

(«)  33  A  34  Vict.  c.  35. 

(/)  This  was  always  so  in  equity,  and  as  to  the  courts  of  law  was  so 
provided  by  15  &  16  Vict.  c.  76,  s.  211. 

{g)  This  power  was  given  to  equity  by  22  &  23  Vict.  c.  3$,  ss.  4,  5, 
6,  and  to  law  by  23  &  24  Vict.  c.  126,  s.  2. 

(h)  44  &  45  Vict,  c  41,  8.  14  (7). 
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vided  (i),  that  a  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease  for  a  breach  of  any 
covenant  or  condition  in  the  lease  shall  not  be  enforce- 
able by  action  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it 
is  capable  of  remedy,  and  to  make  reasonable  compen- 
sation in  money  to  the  satisfaction  of  the  lessor  for 
the  breach.  Also  that  where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  such  a  right  of  re-entry 
or  forfeiture,  the  lessee  may  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Court 
for  relief ;  and  the  Court  may  grant  or  refuse  relief  as 
it  thinks  fit,  or  grant  it  on  any  terms  it  thinks  fit.  It 
is,  however,  expressly  enacted  that  this  provision  shall 
not  extend  to  a  covenant  or  condition  against  assigning, 
underletting,  parting  with  the  possession  or  disposing 
of  the  land  leased,  or  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  the  lessee,  or,  on  the  taking  in  execu- 
tion of  the  lessee's  interest,  or  in  the  case  of  a  mining 
lease,  to  a  covenant  or  condition  allowing  the  lessor 
to  have  access  to  or  inspect  books,  accounts,  records, 
weighing  machines  or  other  things,  or  to  enter  or  inspect 
the  mine  or  the  workings  thereof.  This  enactment  is 
retrospective,  and  applies  notwithstanding  any  stipula- 
tion in  the  lease  to  the  contrary. 

The  relation  of  landlord  and  tenant  creates  an  im-  Tenant  has  a 
plied  consent  by   the  landlord  that  the  tenant  may  Inyburden*on 
appropriate  such  part  of  his  rent  as  shall  be  necessary  of  hu  renT^ 
to  indemnify  him  against  prior  charges,  and  that  the 
money  so  appropriated  shall  be  considered  as  paid  on 
account  of  the  rent ;  so  that  if  a  tenant  discharges  some 

(t)  Sect  14. 


76  OF  CONTRACTS  AS  TO  LAND,  ETC. 

burden  upon  the  premises  prior  to  his  own  interest 
therein,  it  is  considered  as  an  actual  payment  of  so 
much  rent,  and  need  not  be  set  up  as  a  set-off,  but  as 
an  actual  payment  {k). 

Implied condi-  It  has  been  decided  that  though  there  is  no  implied 
a  furniahed  warranty  on  the  letting  of  an  unfurnished  house  (/), 
hou»e.  yg|.  ^  ^  person  agrees  to  take  a  furnished  house,  as  it 

is  naturally  intended  for  immediate  occupation,  there 
is  an  implied  condition  that  it  is  fit  for  habitation ;  so 
that  if  by  reason  of  defective  drains  or  otherwise  it  is 
not,  the  tenant  is  justified  in  repudiating  the  agreement, 
and  is  not  liable  upon  it  (m). 

(fc)  I  S.  L.  C.  177,  178. 

{l)  Manchester  Bonded  Warehouse  Co.  v.  Carr,  L.  R.  5  C.  P.  D.  507  ; 
49  L.  J.  C.  P.  809 ;  29  W.  R.  354. 

(m)  Wilson  v.  Finch  Hatton,  L.  R  2  Ex.  D.  337  ;  46  L.  J.  Ex.  489. 
Smith  V.  Afarrable,  1 1  M.  &  W.  5. 
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CHAPTER  IV. 

OF  CONTRACTS  AS  TO  GOODS,  AND  HEREIN  OF   BAILMENTS, 
INCLUDING  CARRIERS  AND  INNKEEPERS  (n). 

The  most  usual,  and  therefore  most  important,  kind  of  what  is  a 
contracts  as  to  goods  are  for  their  sale,  which  has  been  "^^  ^^  goods, 
defined  as  the  transferring  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  (o).     The  majority  of  contracts  for  the 
sale  of  goods  are  undoubtedly  simple  and  plain  in  their 
nature,  but  in  very  many  such  contracts  intricate  and 
diflBcult  points  arise  as  to  the  passing  of  property  in 
the  goods  and  the  relative  right  of  the  vendor  and 
vendee  in  the  subject-matter    of   the  contract ;  and  whether  tiie 
whether  the  property  in  goods  has  passed  under  a^Jods'hM'* 
contract  is  frequently  a  question  of  intention,  to  be  pa«»«d  is 
gathered  from  the    expressions    made  use  of  in  the  question  of 
contract  and  the  surrounding  circumstances  (^).     Qf  *'***'****^°' 
course,  if  goods,  on  being  sold,  are  actually  delivered 
over  to  the  purchaser,  there  can  be  no  doubt  whatever 
of  the  property  at  once  passing  to  him ;  but  in  many 
cases  the  goods  may  remain  in  the  possession  of  the 
vendor  whilst  the  property  in  them  has  passed  to  and 
is  vested  in  the  purchaser,  so  that  any  loss  happening 
to  them  would  have  to  be  borne  by  the  latter ;  for,  as 
is  stated  by  Mr.  Broom  in  his  Commentaries  (j),  "  It  is 
clear  that,  by  the  law  of  England,  the  property  in  a 
specific  chattel  may  pass  without  delivery.     It  will  so 

(n)  As  to  the  title  to  goods,  see  2x>f<,  Part  iL  '  Torts,'  ch.  iii.  pp. 
303-30S. 

(o)  Brown's  Law  Diet.  471 ;  see  hereon  more  fully,  CampbeU  on  the 
Law  of  Sale  of  Goods,  I,  2. 

(j>)  Broom's  Coms.  401. 

(9)   Ibid.  404. 
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pass  when,  at  the  time  of  the  bargain,  everything  is 
already  done  which,  according  to  the  intention  of  the 
parties,  was  necessary  to  transfer  the  property;  the 
reason  of  this  being,  that  the  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the  vendor ;  and 
the  assent  of  the  vendee  to  take  the  specific  chattel 
and  to  pay  the  price  is  equivalent  to  his  accepting 
possession.  The  effect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  bargainee." 


When  the 
property  in 
goods  passed 
at  common 
law  as  stated 
in  Sheppard's 
Touchstone. 


On  this  point  it  has  been  well  stated  that,  at  common 
law,  in  either  of  the  following  cases,  there  is  a  good  bar- 
gain and  sale  of  a  thing  to  alter  the  property  thereof : — 

I.  Where  the  thing  is  to  be  delivered  to  the  vendee 
at  a  day  certain,  and  a  day  is  agreed  for  payment  of 
the  money. 


2.  Where  all  or  any  part  of  the  money  is  paid,  or  a 
payment  is  made  by  way  of  earnest ;  or 

3.  Where,  without  any  other  circumstance,  the  ven- 
dee takes  the  thing  into  his  possession  (r). 


Writing,  how- 
ever, now 
sometimes 
necessary. 
Variation  of 
first  rule 
stated  in 
Sheppard's 
Touchstone. 


In  the  first  case  above  mentioned,  now,  as  we  shall 
presently  see,  writing  is  required  in  many  instances ; 
also  such  first  case  is  not  at  the  present  day  strictly 
correct,  for  it  is  not  necessary  now  for  there  to  be 
an  actual  day  fixed ;  the  property  may  pass  without 
this  (5).  The  rule  on  this  point  now  is  well  expressed  by 
Parke,  J.  (t) :  "  Where  by  the  contract  itself  the  vendor 
appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel  and 
to  pay  the  stipulated  price,  the  parties  are  then  in  the 
same  situation  as  they  would  be  after  a  delivery  of 


(r)  I  Shepp.  Touch.  224  ;  see  also  Benjamin's  Sale  of  Personal  Pro- 
perty, 231. 

(«)  Benjamin's  Sale  of  Personal  Property,  232. 
(0  In  iHxon  v,  YaUSf  5  A.  &  £.  313,  340. 
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goods  in  pursuance  of  a  general  contract.  The  very 
appropriation  of  the  chattel  is  equivalent  to  delivery 
by  the  vendor,  and  the  assent  of  the  vendee  to  take  the 
specific  chattel  and  to  pay  the  price  is  equivalent  to 
his  accepting  possession.  The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee." 

Neither  is  the  second  case  mentioned  in  Sheppard's  The  giving  of 
Touchstone  correct  law  now,  so  far  as  it  relates  to  pay-  ^™now  lOter 
ment  of  earnest,  for  modern  cases  go  to  shew  that  the  *^*  property, 
giving  of  earnest  does  not  necessarily  pass  the  property 
in  the  goods,  but  simply  affords  evidence  of  the  con- 
clusion of  the  bargain,  which  is  a  very  different  thing 
to  the  property  actually  passing  (u). 

But  there  are  many  cases  in  which  the  transaction  when  the 
may  be  simply  inchoate  and  incomplete,  and  not  pass  JJ^'doe*^ 
any  property  in  the  goods,  as  where  the  contract  shews  not  pass, 
that  there  is  no  intention  to  pass  the  property  until 
something  has  been  done  by  the  seller  or  some  event 
has  happened  or  some  time  has  expired.  Thus,  in  one 
case,  where,  on  the  contract  for  the  sale  of  goods,  it 
was,  according  to  the  usage  of  trade,"  the  duty  of  the 
seller  to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 
on  the  vendor  (x).  In  another  case,  turpentine  was 
bought  at  an  auction,  which,  according  to  the  conditions 
of  sale,  was  to  be  weighed,  and  before  it  was  entirely 
weighed  it  was  destroyed  by  fire ;  the  Court  held  that 
the  property  had  not  passed  in  that  portion  of  the  goods 
which  had  not  been  weighed  (y).  And  where  the  de- 
fendant had  contracted  for  the  purchase  of  the  trunks 
of  certain  trees,  and  the  custom  of  the  trade  was  that 
he  should  measure  and  mark  the  portions  he  wanted 
and  that  the  vendor  should  then  cut  off  the  rejected 

(ii)  See  Ball  v.  Owm,  5  T.  R.  499  ;  ffindev.  Whitehoute,  7  East,  558  ; 
Benjamin's  Sale  of  Personal  Property,  260-262. 
(x)  Zagury  v.  Pumdif  2  Camp.  240. 
(y)  Rugg  ▼.  Minett^  1 1  East,  210. 
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parts,  it  was  held  that  no  property  had  passed  in  the 
goods  until  such  rejected  parts  had  been  actually 
severed  (z).  In  a  recent  case  a  horse  was  sold  by  the 
plaintiff  to  the  defendant,  upon  condition  that  it 
should  be  taken  away  by  the  defendant  and  tried  by 
-  him  for  eight  days,  and  returned  at  the  end  of  eight 
days  if  the  defendant  did  not  think  it  suitable  for  his 
purposes.  The  horse  died  on  the  third  day  after  it 
was  placed  in  the  defendant's  stable,  without  fault  of 
either  party.  It  was  held  that  the  property  had  not 
passed,  and  therefore  that  the  plaintiff  could  not  main- 
tain an  action  for  the  price  (a). 

When  pro-  Where  goods,  part  of  an  entire  bulk,  are  sold,  no 

perty  pMSM  in 

goods  part  of  property  passes  in  them  until  separated  and  set  apart 
an  entire  .  j^,^^  ^^^  |^^j^  ^^^  absolutely  appropriated  to  the  pur- 
chaser (6).  It  is  sometimes  the  vendor,  and  sometimes 
the  purchaser,  who  has  the  right  of  selecting  the  par- 
ticular goods  from  the  entire  bulk ;  and  the  rule  is, 
that "  the  party  who  by  the  agreement  is  to  do  the  first 
act  which,  from  its  nature,  cannot  be  done  until  the 
election  is  determined,  has  authority  to  make  the  choice 
in  order  that  he  may  be  able  to  do  that  first  act ;  and, 
when  once  he  has  done  that  act,  the  election  has  been 
irrevocably  determined,  but  till  then  he  may  change 
his  mind "  (c).  An  instance  of  when  the  right  of 
appropriation  will  be  in  the  purchaser  may  be  found  in 
the  case  of  the  sale  of  a  certain  number  of  bricks  out 
of  a  stack  of  bricks,  and  it  being  provided  that  the  pur- 
chaser shall  send  his  cart  to  take  them  away.  Here  the 
first  act  has  to  be  done  by  the  purchaser,  and  he,  there- 
fore, has  the  right  of  appropriation.  He  may  choose 
which  of  them  he  likes,  but  as  soon  as  he  has  once  put 

(z)  Acraman  v.  Morris,  8  C.  B.  449. 

(a)  Elpkick  V.  Barnes,  L.  R.  5  C.  P.  D.  321  ;  49  L.  J.  C.  P.  698 ;  29 
W.  R.  139. 

(5)  See  ZHxon  v.  Yates,  5  B.  &  Ad.  313 ;  CampbeU  on  the  Law  of 
Sale  of  Goods,  227. 

(c)  Benjamin's  Sale  of  Personal  Property,  204 ;  CampbeU  on  the 
Law  of  Sale  of  Goods,  230. 
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them  in  his  cart  to  be  fetched  away  the  appropriation 
is  complete  and  the  property  has  passed.  But  if  in  such 
a  case  the  contract  was  that  the  vendor  should  load 
them  on  the  purchaser's  cart,  here  the  right  of  appro- 
priation would  be  in  the  vendor,  for  the  first  act  is  to 
be  done  by  him ;  and  in  all  cases  of  appropriation  by 
the  vendor  such  appropriation  must  be  assented  to  by 
the  vendee  before  the  property  will  pass  {d).  In  the  vnien  the 
case  also  of  a  contract  to  make  any  article  (though  an  Jli^JSi  goods 
action  would  of  course  lie  for  the  breach  of  the  con-  ^  ^  °**^®* 
tract),  the  property  therein  will  not  pass  until  there 
has  been  a  subsequent  appropriation  thereof  made  by 
the  vendor  and  such  appropriation  has  been  assented  to 
by  the  purchaser.  And  so  also  a  grant  of  goods  not  in 
existence,  or  not  belonging  either  actually  or  potentially 
to  the  grantor  at  the  time,  is  of  no  effect,  unless  the 
grant  is  afterwards  in  some  way  ratified  by  him  after 
acquiring  a  property  in  them  (e).  The  mere  fact  of  the 
price  not  being  mentioned  in  the  contract  does  not 
prevent  the  property  passing,  for  it  may  be  either  a 
price  to  be  thereafter  agreed  on,  or  what  the  things  are 
reasonably  worth  (/). 

Generally,  upon  this  subject,  with  regard  to  the  ques-  oenerid 
tion  of  when  does  the  property  in  goods  pass,  it  will  be  que7uon*of 
best  to  found  the  answer  upon  what  has  been  previously  whenproperty 
stated  from  Sheppard's  Touchstone,  as  varied  as  also  passes, 
stated  (g),  and  say  that  the  property  will  pass  where 
there  is  a  valid  and.   complete    contract,  or  the  price 
has  been  fully  or  partly  paid ;  provided  that  in  each 
of  these   cases  the  goods  are  in  existence  and  no  a>ct 
remains  to  be  done  by  the  vendoi%  or  the  vendee  has 
acquired  possession  of  the  goods,  (h) 

{d)  Benjamin's  Sale  of  Personal  Property,  204. 

{e)  Robinton  ▼.  Macdonnet,  5  M.  &  S.  22& 

(/)  Aeebal  v.  Levy,  lo  Bing.  376 ;  Hoadly  v.  McLaine^  loBing.  482  ; 
Joyce  y.  Swann,  17  G.  E  N.S.  84.  See  hereon  also  Broom's  Corns.  400- 
41 1,  and  cases  there  referred  ta 

ig)  Ante,  pp.  78,  79. 

{h)  See  hereon  Campbell  on  the  Law  of  Sale  of  Goods,  225-274. 
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Contracts  as  to  goods  are  in  many  cases  required  by 
statute  to  be  by  writing. 

4th  Mction  of       By  the  4th  section  of  the  Statute  of  Frauds  (i)  it  is 
Frauds  m        provided  that  no  action  shall  be  brought  whereby  to 
contracto^r    ^^^^S^  ^^7  defendant  upon  (inter  alia)  any  contract 
sale  of  good*,    not  to  be  performed  within  one  year  from  the  making 
thereof.     This  section  has  already  been  discussed  (^), 
and  with  regard  to  this  portion  of  it,  it  is  sufl&cient  here 
to  say  that,  applying  to  all  contracts  not  to  be  per- 
formed within  a  year,  it  includes  contracts  as  to  goods. 


17th  leetion 
of  Statute 
of  Frauds. 


Constmotion 
put  on  this 
lectioxi. 


Proviiion  in 
Lord  Tenter- 
den 'a  Act  in 
consequence. 


By  the  1 7th  section  of  the  Statute  of  Frauds  it  is 
enacted  that  "  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandise  (Z),  for  the  price  of  ;^io 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorised." 
On  the  construction  of  this  section  it  was  decided  by 
several  cases  (m)  that  it  did  not  apply  to  contracts  to 
make  or  deliver  goods  not  in  existence  at  the  time  of 
the  contract,  and  therefore  not  capable  of  delivery  or  part 
a>cceptance  at  the  time  of  the  bargain,  and  in  consequence, 
it  is  provided  by  Lord  Tenterden's  Act  (n),  that  such 
section  "  shall  extend  to  contracts  for  the  sale  of  goods 
of  the  value  of  ;^io  sterling  and  upwards,  notwithstand- 
ing the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  the  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for 


(f)  29  Car.  2,  c.  3. 

(*)  Ante,  pp.  45-47. 

(/)  A  horse  or  other  animal  would  be  within  the  expression  "  goods, 
wares,  and  merchandise.*' 

(m)  See  them  cited  in  Benjamin's  Sale  of  Personal  Property,  74.  See 
also  Campbell  on  the  Law  of  Sale  of  Goods,  162,  163. 

(n)  9  Geo.  4,  c.  14,  s.  7. 
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delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof  or  rendering  the  same  fit  for 
delivery."  This  enactment  must  be  read  and  construed 
as  if  incorporated  with  the  Statute  of  Frauds  (d). 

The  memorandum  required  by  the  17  th  section  of  writing  not 
the  Statute  of  Frauds  has  been  before  touched  on  in  ^^^^ 
treating  of  the  statute  generally  (jo),  but  the  student '*'*^?'^  ^7th 
will  note  that  writing  is  not  an  absolute  essential,  as  statute 
there  may  be  instead  either  part  payment,  earnest,  or  ^    ^^  '' 
acceptance  and  receipt 

Earnest  is  a  matter  quite  distinct  from  part  payment,  Distinction 
being  some  gift  or  token  given  by  a  buyer  to  a  seller  ^Irand  pitrt 
not  on  account  of  but  quite  irrespective  of  the  price ;  P'yn^®'^*' 
part  payment  is  simply  an  actual  payment  of  money 
on  account  of  the  price.     The  giving  of  earnest  is  not 
a  course  adopted  often  now,  though  part  payment  is 
frequently  (j). 

On  the  point  of  part  payment  or  earnest,  also,  it  What  win 
may  be  noticed  that  an  actual  payment  is  necessary,  so  J^egt  or 
that  what  is  called  in  the  North  of  England  "  striking  ^^  P^ym«nt. 
off"  a  bargain,  ie.,  drawing  the  edge  of  a  shilling  over 
the  hand  of  the  vendor  and  not  paying  him  the  money, 
is  not  sufficient  (r) ;  but  delivery  of  a  bill  of  exchange 
or  promissory  note  is,  because  it  amounts  to  payment 
until  dishonoured  (s). 

The  acceptance  and  receipt  require  a  slightly  more  a«  to  accapt- 

■]  i.   •!    1  1        1*  ance  and 

detailea  explanation.  receipt  under 

17th  section 

The  words  of  the  statute  are  that  the  buyer  shall  ^J  f^^dM. 

(o)  ScoU  V.  Ecutem  Counties  Ry,  Co.,  12  M.  &  W.  33 ;  ffarman  v. 
Reeves,  25  L.  J.  (G.  P.)  257. 

(p)  Ante,  pp.  47,  48. 

{q)  See  Benjamin's  Sale  of  Personal  Property,  143.  Campbell  on 
the  Law  of  Sale  of  Goods,  195. 

(r)  Blenkinsop  v.  Clayton,  7  Taunt.  597. 

(t)  Ckamberlyn  v.  Delarvie,  2  Wils.  253;  see  Benjamin's  Sale  of 
Personal  Property,  146,  598. 
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"  accept  and  actually  receive  "  part  of  the  goods  sold, 
and  the  receipt  of  the  goods  implies  a  delivery,  which 
may  be  either  actual  or  constructive,  and  the  construc- 
tive receipt  may  be  evidenced  in  many  different  ways, 
e.g,  the  delivery  of  the  key  of  a  warehouse  {(),  The 
first  point  for  the  student  to  notice  upon  this  accep- 
tance and  receipt  is  that  they  are  two  distinct  things, 
Distinction  which  has  been  well  explained  by  Mr.  Justice  Black- 
lusoepUnce  and  turn  thus :  "It  secms  that  this  provision  is  not  com- 
'^lainod  b*  **"  P^^®^  "With,  unless  the  two  things  concur,  the  buyer  must 
Mr.  Justice  accept,  and  he  must  actually  receive  part  of  the  goods, 
and  the  contract  will  not  be  good  unless  he  does  both. 
And  this  is  to  be  borne  in  mind,  for  as  there  may  be  an 
actual  receipt  without  any  acceptance,  so  there  may  be 
an  acceptance  without  any  receipt.  In  the  absence  of 
authority,  and  judging  merely  from  the  ordinary  mean- 
ing of  language,  one  would  say  that  an  acceptance  of 
part  of  the  goods  is  an  assent  by  the  buyer,  meant  to 
be  final,  that  this  part  of  the  goods  is  to  be  taken  by 
him  as  his  property  under  the  contract,  and  so  far 
satisfying  the  contract.  So  long  as  the  buyer  can 
without  self-contradiction  declare  that  the  goods  are 
not  to  be  taken  in  fulfilment  of  the  contract  he  has 
not  accepted  them.  And  it  is  immaterial  whether  his 
refusal  to  take  the  goods  be  reasonable  or  not.  If  he 
refuses  the  goods,  assigning  grounds  false  or  frivolous, 
or  assigning  no  reason  at  all,  it  is  still  clear  that  he 
does  not  accept  the  goods,  and  the  question  is  not 
whether  he  ought  to  accept,  but  whether  he  has 
accepted  them.  The  question  of  acceptance  or  not  is 
a  question  as  to  what  was  the  intention  of  the  buyer 
as  signified  by  his  outward  acts  (w). 

"The  receipt  of  part  of  the  goods  is  the  taking 
possession  of  them ;  when  the  seller  gives  to  the  buyer 
the  actual  control  of  the  goods,  and  the  buyer  accepts 

(0  Broom's  Corns.  416.  CanipbeU  on  the  Law  of  Sale  of  Goods, 
181. 

(u)  As  to  acceptance  generally,  see  CampbeU  on  the  Law  of  Sale 
of  Goods,  168-180. 
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such  control,  he  has  actually  received  them.  Such  a 
receipt  is  often  evidence  of  an  acceptance,  but  it  is 
not  the  same  thing ;  indeed  the  receipt  by  the  buyer 
may  be,  and  often  is.  for  the  express  purpose  of  seeing 
whether  he  will  accept  or  not  If  goods  of  a  par- 
ticular description  are  ordered  to  be  sent  by  a  carrier, 
the  buyer  must  in  every  case  receive  the  package  to 
see  whether  it  answers  his  orders  or  noi ;  it  may  even 
be  reasonable  to  try  part  of  the  goods  by  using  them ; 
but  though  this  is  a  very  actual  receipt,  it  is  no  ac- 
ceptance so  long  as  the  buyer  can  consistently  object 
to  the  goods  as  not  answering  his  order.  It  follows 
from  this  that  a  receipt  of  goods  by  a  carrier,  or  on 
board  ship,  though  a  sufficient  delivery  to  a  purchaser, 
is  not  an  acceptance  by  him  so  as  to  bind  the  contract ; 
for  the  carrier,  if  he  be  an  agent  to  receive,  is  clearly 
not  one  to  accept  the  goods  "  (x). 


In  many  cases  a  mere  receipt  of  goods  by  the  vendee  Receipt  may  in 

1  ,     .  A.  If   j.i_  i_     some  CMOS 

may,  however,  amount  to  an  acceptance  of  them  by  amount  to  an 
him,  but  in  as  many  other  cases  not,  e.g.  if  goods  are  J[J***J}f"*^® 
sold  and  sent  to   a  vendee    on  approval,  there  the 
vendee,  though  receiving  the  goods,  cannot  be  said 
to  have  accepted  them  unless  he  approve  of  them  and 
elects  to  keep  them.      Numerous  decisions  on  this 
point  are  stated  by  Mr.  Broom  in  his  Commentaries 
on  the  Common  Law  (y),  and  also  in  Mr.  Benjamin's 
treatise  on  the  Law  of  Sale  of  Personal  Property  (2), 
and  they  certainly  do  not  all  agree  with  each  other, 
perhaps  because,  as  suggested  in  the  former  work,  the 
points  of  acceptance  and  receipt  seem  to  be  questions  it  is  a  question 
more  of  fact  than  law,  and  the  difficulty  lies  in  esti-  Jhan^of'Siw! 
mating  the  weight  of  proof  adduced.     To  endeavour 
to  sum  up  an  answer  to  the  question  of  what  will 
amount  to  a  sufficient  "  acceptance  and  actual  receipt  *' 

(x)  Blackburn  on  Sales,  22,  23,  quoted  in  Benjamin's  Sale  of  Personal 
Property,  no,  in.  See,  however,  Campbell  on  the  Law  of  Sale  of 
Goods,  184-186,  in  which  work  it  is  maintained  that  there  can  be  no 
actual  receipt  until  the  transitus  is  ended. 

(y)  Pages  413-421. 

(z)  Pages  1 1 1- 1 42. 
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within  the  statute,  we  shall  be  tolerably  correct  in 
Summary  on  stating,  as  a  Summary  of  all  that  has  been  previously 
given,  that  there  mud  he  a  delivery  actual  or  condructive^ 
and  the  vendee  must  hy  his  acts  either  prior  to  or  eon- 
temporaneously  with  the  receipt  have  signified  his  accept- 
ance in  some  way,  hut  that  what  is  or  is  not  an  acceptance 
is  a  q^ustion  principally  of  fa^ct  depending  on  the  dif- 
ferent circumdances  of  each  particular  case^  hut  that 
there  can  at  any  rate  never  he  a  sufficient  acceptance 
until  the  purchaser  has  had  an  opportunity  of  judging 
of  the  articles  (a). 

What  must  be       ^^  a^  Ordinary  contract  for  the  sale  of  goods,  if 
vendoVor        nothing  is  agreed  to  the  contrary  either  expressly  or 
vendee  before  impliedly,  the  Vendor  before  he  can  bring  an  action  for 
eontoiot  for     their  price  must  have  delivered  the  goods,  and  on  the 
■ale  of  goods.    Q^hcr  hand,  the  vendee  before  he  can  sue  for  the  non- 
delivery of  the  goods  must  have  paid  or  tendered  the 
price  (6),  for  the  vendor  has  a  lien  upon  them  for  that 
price  until  actual  possession  by  the  vendee  (c).     A 
Definition       lien  may  be  defined  as  a  qualified  right  of  property 
which  a  person  has  in  a  thing  arising  from  such  person 
having  a  claim  upon  its  owner  {d) ;  and  it  may  be 
either  general,  e.g.  the  right  of  a  solicitor  to  retain  his 
client's  papers  for  a  general  balance  due  to  him,  or 
particular,  e.g.  the  ordinary  right  of  a  vendor  to  retain 
particular  goods  until  payment  of  their  price.    The  law 
leans  in  favour  of  a  particular,  but  against  a  gtoeral 

(a)  "  To  make  an  acceptance  it  is  not  necessary  that  the  vendee  should 
have  acted  so  as  to  preclude  himself  from  afterwards  making  objection 
to  the  quality  of  the  article  delivered  ;  but  he  must  have  done  some- 
thing indicating  that  he  has  accepted  part  of  the  goods  and  taken  to 
them  as  owner."  Per  Lord  Campbell  in  ParLr  v.  WaUit,  5  £.  &  B. 
21,  26. 

(6)  Ghitty  on  Contracts,  411. 

(c)  Chitty  on  Contracts,  391  ;  Grice  v.  Richardson,  L.  R.  3  App. 
Cas.  319  ;  47  L.  J.  P.  C.  48.  In  this  case  the  appellants  sold  goods  to 
W.,  and  being  warehousemen,  the  goods  remained  at  their  warehouse  at 
a  rent,  deliverable  to  the  order  of  W.  Before  the  goods  were  paid  for 
W.  became  insolvent.  It  was  held  that  there  had  been  no  actual  deli- 
very of  the  goods  to  W.,  and  that  the  appellants  had  a  lien  on  the  goods 
for  the  price. 

{d)  Brown's  Law  Diet.  31S. 
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lien,  which  will  only  be  allowed  when  there  is  a  custom 
or  contract  to  justify  it    The  lien  in  both  cases  can  only 
be  commensurate  with  the  interest  of  the  person  through 
whom  it  arises,  and  it  may  be  lost  by  the  vendor  taking  How  lien  loit. 
a  security  for  payment,  e,g,  a  bill  of  exchange  or  pro- 
missory note ;  but  if  such  instrument  is  dishonoured 
the  right  of  lien  will  revive  if  the  instrument  is  still  in 
the  hands  of  the  vendor,  though  not  if  outstanding  in 
a  third  person's  hands  (e).     Where,  too,  goods  are  sold  No  Hen 
on  credit,  the  vendor  has  no  right  of  lien,  for  that ^r^^ewgJods 
would  be  contrary  to  the  contract ;  but,  notwithstanding  ^^^  ^^  credit, 
this,  it  has  been  decided  that  if  before  delivery  of  the 
goods  the  vendee  becomes  insolvent,  the  vendor  may 
refuse  to  deliver,  and  may  withhold  them  until  pay- 
ment (/).   And  notwithstanding  that  if  goods  have  been 
sold  on  credit  a  vendor  has  no  right  of  lien,  yet  if  the 
vendee  permits  them  to  remain  in  the  vendor's  posses- 
sion till  the  period  of  credit  has  expired,  the  right  of 
lien  revives  and  attaches  (7). 

A  lien  can  of  course  only  exist  before  the  goods  have  A  Uen  ean 
been  delivered  to  the  purchaser,  but  the  mere  marking  fore  deUrery' 
by  the  purchaser  of  goods  remaining  in  the  vendor's 
possession  or  putting  his  name  upon  them,  or  other 
like  acts,  will  not  constitute  a  delivery  suflScient  to 
deprive  the  vendor  of  his  right  of  lien  (A). 

A  lien  is  a  right  of  a  passive  nature,  and  does  not  confer  a  lien  u  a 
on  the  person  possessing  such  right  any  power  to  sell  the  e«epUn  the 
goods  (i).  In  the  one  case,  however,  of  an  innkeeper  it  has  ^*  **'  *^  ^^' 
been  provided  by  the  Innkeepers  Act,  1878  Qc),  that  if  a 

(f)  Ghitty  on  Contracts,  398;  Byles  on  Bills,  391,  392;  Gunn  v. 
BoUkoWj  L.  R.  10  Gh.  App.  491 ;  44  L.  J.  Oh.  732. 

(/)  Ex  parte  Chalmers^  L.  R.  8  Gh.  App.  289 ;  42  L.  J.  Bk.  37. 

{g)  Bunnay  v.  PoynU,  4  B.  &  A.  568 ;  Valpy  v.  OaJdey,  20  L.  J. 
(Q.B.)  380. 

(h)  Dixon  T.  Yates,  5  R  &  Ad.  313 ;  Marvin  v.   WaUacCj  25  L.  J. 

(Q.R)  369. 

(i)  Per  Alderson,  B.,  White  v.  Spettigue,  13  M.  &  W.  608.  But  a 
vendor  in  some  cases  on  non-payment  of  price  has  a  right  to  reseU  the 
goods  by  reason  of  the  purchasers  breach  of  contract  in  not  completing. 
CampbeU  on  the  Law  of  Sales  of  Goods,  329,  33a 

{k)  41  &  42  Vict  c.  3& 
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tr  .i5*ve  wiv  ^iKSsmnaH  •^&!xa  Trim  inn  ♦nr  in.  6»  inn  or 
^\;»psvc  "yrponisiesi  fbr  tdie  fcoce  <if  fix  wiaek?.  ti&e  oul- 
''UPpfs^ifff  tttt^r  asu^jur  ^hiTt^zaed.  &  mnntai  guftyiuudy  ixL 
'ifii^:  tAtuinn  ixiK^PSomez  and  ine  'loiniciy  oews^per 
^^mniaunfT  xi  ^iut  disease  &  untscst  ie«?TTnfngatg  g!«ii£^ 
jtiiH  jVTVcv^  (It  kxmvmi  tie  name  if  tie  •i^vms-or  persaa 
irhn  itwrnxM  die  ^jtnntia,  ami  of  &is  fntamrfrnL  &>  »iX 
iiui^iiily  ^ell  the  3ftme  bj  ctloIoz  anccmn^  iknj  sazpbis 
jt^t;^  pnef^nq  the  deiXB  ^nd  er^eases  is  la  }»  rsoi  to 
the  pen¥'>ti  who  Ie&  or  dezossad  sack  togcs^ 

f,ti4m«im  ^        Cl#v^(7  akm  to  tbe  nc^t  of  Idsi  ^  a  fizrtier  iciM  of 

"r-ii"rifT?c         1^  T^^ndlor  fti  gvyyis,  tit,  stoppa^  m  ^rvxahi^  w&Ddt  b 

tiM;  fferttntitm.  of  wmng  br  a  mse  p^sooal  act^  being 

tl^  ncK^tol  therezidortortoptheg^xMisaft^dheTfaaTe 

kft  Ktii  poeis^sffon,  bat  aie  ta  ^owrsr  ^  trmmni  feo  the 

r<ft^^  on  hesaing  rA  the  roidee's  bankraptcr  or  insol- 

tV»  <fMirM«    i^^tv^,     TK^  doctrine  of  ftfyppagt  ta  (mmsUu  seems  to  be 

4^|^m^Im«%     bonowed  from  eqnitj  (/},  and  the  recognised  leading 

i^mf^      e«ie  on  t>»e  «nbject  id  that  of  Lidsbarrou:  t.  Ifojoa  (w), 

wbkrh  entdbliakes  clearij  the  doctrine  itself,  and  in 

a/ldition  lajn  down  the  role  that  it  maj  be  lost  bj  the 

ni^i^iiilk^  f/iil  (A  Idling  for  the  goods  being  indorsed  (a)  bj  the 

mtff  K#  Jo^,     r^?fi/lee  to  a  fcm4  y&fe  indorsee  for  valuable  considera- 

ium  wj'thont  notice  of  the  bankruptcy  or  insolvency. 

T}i^  ri^ht,  aa  its  name  imports,  only  exists  whilst  the 

fiffffiU  are  in  transit,  and  directly  they  come  into  the 

a^^taal  or  c^;nstractive  possession  of  the  vendee  the  right 

in  ^on«.     It  is  not  always  easy  to  decide  whether  goods 

are  **  in  transitu  "  or  not,  for  there  may  be  cases  of 

rj/^mtructivc  possession  of  the  vendee  not  always  very 

ajij/arcnt;  the  rule  to  be  collected  from  all  the  cases 

)\m  iK^n  well  stated  to  be  "  that  they  are  in  transitu  so 


(/)  WUetnan  v.  VanderpiUt  2  Yem.  203,  seems  to  be  the  first  case  in 
wh(#)h  It  WM  ftcted  upon. 

(m)  I  M.  L,  0.  753  ;  2  T.  R  63. 

(n)  Thin  fiusAnn  by  the  goods  being  sold  for  value  ;  the  bill  of  lading 
Is  ih«  il'iourniFnt  of  title  to  them,  and  is  negotiable. 
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long  at  they  are  in  the  hands  of  the  carrier  as  such,  When  the 
whether  he  was  or  was  not  appointed  by  the  consignee,  faid  tobe  •' 
and  also  so  long  as  they  remain  in  any  place  of  deposit  *'*««*»^«*-" 
connected  with  their  transmission.     But  that  if,  after 
their  arrival  at  their  place  of  destination,  they  be  ware- 
housed by  the  carrier  whose  store  the  vendee  uses  as 
his  own,  or  even  if  they  be  warehoused  by  the  vendor 
himself  and  rent  be  paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu  "  (0).     The  giving 
of  a  delivery  order  to  the  purchaser  does  not  of  itself 
operate  as  a  constructive  delivery  of  the  goods  so  as  to 
prevent  the  right  of  stoppage  in  transitu  (p),  and  if  the 
vendor  only  delivers  part  of  the  goods,  intending  to 
retain  the  remainder,  his  right  of  stoppage  will  still  exist 
in  respect  of  the  remainder  unless  the  delivery  of  the 
part  is  in  the  name  of  the  whole,  in  just  the  same  way 
as  the  right  of  lien  would  also  exist  on  any  part  of  the 
goods  retained  in   the   vendor's  possession  (q).     The 
mere  fact  that  the  purchaser  of  goods  has  re-  sold  them 
and  that  the  bill  of  lading  has  been  made  out  in  the 
name  of  the  sub-purchaser  does  not  put  an  end  to  the 
transitus,  or  destroy  the  right  of  the  original  vendor 
to  stop  the  goods  in  transitu  (?•).     The  vendee  may  The  vendee 
shorten  the  period  of  transit  by  taking  them  from  the  the'period  of 
possession  of  the  carrier  before  the  ordinary  time ;  and  *"^^**' 
if  the  goods  ought  to  be  given  up  by  the  carrier,  he 
cannot  prolong  the  vendor's  right  of  stoppage  by  im- 
properly refusing  to  give   them  up  (s).     When  the 
transitus  is  once  ended  no  subsequent  transit  can  revive 
the  vendor's  right  (t). 

For  the  vendor  to  exercise  this  right,  it  is  not  essen-  How  the 
tial  that  he  should  actually  seize  the  goods,  but  the  ^rJnntu  may 

be  effected. 

(o)  I  S.  L.  C.  816. 

Ip)  M*Ewan  v.  Smith,  2  H.  of  L.  Gas.  209. 

(5)  Ex  Parte  CkcUmert,  L.  R.  8  Ch.  289. 

(r)  Ex  parte  Oolding,  in  re  Knight,  L.  R,  13  Ch.  D.  628 ;  28  W.  R. 
481  ;  42  L.  T.  270. 

(«)  I  S.  L.  C.  821  ;  Bird  v.  Brown,  4  Ex.  786. 

{t)  See  generally  as  to  when  goods  are  in  tranaitu,  CampbeU  on  the 
Law  of  Sale  of  GokhIs,  350-362. 
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stoppage  may  be  effected  by  giving  a  notice  to  the 
carrier  or  other  forwarding  agent.  If  a  servant  of  the 
carrier  is  conveying  the  goods,  notice  may  be  given  to 
the  servant  or  the  principal ;  but  if  to  the  principal, 
it  must  be  given  in  time  to  enable  him  to  inform  the 
servant  before  he  delivers  them  (u).  Notice  of  stoppage 
in  transitu  given  to  a  shipowner  imposes  no  duty  on 
him  to  communicate  the  notice  to  the  master  of  the 
ship,  and  the  notice  is  not  effectual  until  it  is  com- 
municated to  the  master  (x). 

Weruworth  t.        In  the  casc  of  WerUvxyrth  v.  Outhwaite  (y),  in  the 

outkwaiu.      judgment  of  the  Court,  it  is  stated  as  follows :  "  What 

the  effect  of  stoppage  in  transitu  is,  whether  entirely 

to  rescind  the  contract,  or  only  to  replace  the  vendor 

in  the  same  position  as  if  he  had  not  parted  with  the 

possession,  and  entitle  him  to  hold  the  goods  until  the 

price  is  paid,  is  a  point  not  yet  finally  decided;"  but 

Better  opinion  the  majority  of  the  Court  there  were  of  opinion  that 

tnVofS&tt^*  it  is  not  a  recission  of  the  contract,  but  at  the  most  a 

nwwind  the      re- vesting  of  the  possession  in  the  vendor,  and  there 

contract.         secms  but  little  doubt  that  this  is  the  correct  law  on 

the  subject  (2). 

Anignee  of  As  before  stated,  this  right  may  be  lost  by  the  bond 

§^ement°of  fi^  indorsement  of  the  bill  of  lading  without  notice 
biu  of  lading    and  for  value.     And  now,  by  the  40  &  41  Vict  c.  30, 

may  sue  in  ^  »     ^      ^     ^  ^  %j  ^r 

his  own  name.  s.  5,  this  is  extended  to  the  indorsement  or  transfer 
of  any  document  of  title  (a).  Formerly,  however,  any 
indorsee  of  a  bill  of  lading  would  not  have  been  able 
to  sue  in  his  own  name,  but  this  was  altered  by  1 8 
&  1 9  Vict.  c.  Ill;  and,  in  addition  to  this  statute,  it 

(tt)  WhiteJiead  v.  Anderton,  9  M.  &  W.  518  ;  £x  parte  Wattonf  in  re 
Love,  5  Ch.  JHt.  35  ;  46  L.  J.  Bk.  97. 

(x)  ExparUFalkyinreKiell,  L.  R,  i4Ch.D.446;  28W.R.78s;42 
L.  T.  780.  See  generally  as  to  mode  of  effecting  stoppage.  CampbeU 
on  the  Law  of  Sale  of  Goods,  362-365. 

(y)  10  M.  &  W.  451. 

(2)  See  I  S.  L.  G.  813.  GampbeU  on  the  Law  of  Sale  of  Goods, 
365-368. 

(a)  As  to  what  is  a  "  document  of  title,"  see  Gunn  v.  Bolcktrw,  L.  R. 
10  Gh.  App.  491  ;  44L.  J.  Gh.  732. 
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may  also  be  noticed  that  now,  under  the  provisions 
contained  in  the  Judicature  Act,  1873  (P)>  ^^J  absolute 
assignee  of  a  chose  in  action,  after  giving  notice  of  the 
assignment  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  claim, 
may  sue  in  his  own  name. 

But  the  rule  that  the  right  of  stoppage  in  transitu  Vendor's  right 
may  be  lost  by  bond  fide  sale  only  applies  so  far  as  JJb^purohMcr. 
the  rights  of  third  parties  acquired  for  value  may  be 
affected.  Therefore  an  unpaid  vendor  who  has  given 
a  valid  notice  to  stop  in  transitu  before  his  vendee  has 
received  the  purchase-money  of  the  goods  from  his  sub- 
purchaser, is  entitled  to  have  the  original  purchase- 
money  satisfied  out  of  the  unpaid  purchase-money  of 
the  sub-purchaser  so  far  as  that  will  extend  (c). 

The  rights  of  a  vendor  having  sold  goods  are,  if  the  Rights  of  a 
property  in  them  has  not  passed  to  the  vendee  {d),  to  broac^h  by 
sue  him  for  damages  for  his  breach  of  contract ;  and  if  ^^^dee. 
the  property  has  passed,  to  sue  him  for  their  price ; 
and  in  this  latter  case,  although  the  vendor  has  retained 
the  goods  in  respect  of  his  lien,  the  action  will  equally 
be  "  for  the  price  of  goods  sold  "  in  just  the  same  way 
as  if  they  had  been  delivered  («).     If  the  vendor  does 
not  duly  deliver  the  goods,  the  vendee's  right  will  be 
to  bring  an  action  in  respect  of  the  breach  of  contract ; 
and  by  the  Mercantile  Law  Amendment  Act,  1856,  (/)  Mercantile 
it  is  provided  that  in  all  actions  for  breach  of  contract  mentiut,"  ' 
to  deliver  specific  goods  for  a  price  in  money,  on  ap-  ^^s^. 
plication  of  the  plaintiff,  and  by  leave  of  the  presiding 
judge,  the  jury,  if  they  find  for  the  plaintiff,  shall  also 
find  (i)  what  are  the  goods  in  question,  (2)  what  (if 

{b)  36  &  37  Vict.  c.  66,  B.  25  (6). 

(c)  £xparU  FaJJc,  in  rt  Kidl,  L.  R.  14  Ch.  D.  446 ;  28  W.  R  785  ; 
42  L.  T.  780.     GampbeU  on  the  Law  of  Sale  of  GoNods,  369. 

{d)  As  to  which,  see  anUf  pp.  77-81. 

\t)  See  Judicature  Act,  1S75,  istSched,  Appendix  A.,  part  2,  sea  2. 

(/)  19  &  20  Vict.  c.  97, 8.  2.  See  this  also  noticed,  jpoit,  part  ill  ch. 
i.  "On  Damages,*'  pp.  398,  399. 
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any)  is  the  sum  the  plamtiflf  would  have  been  liable  to 
pay  for  delivery  thereof,  (3)  what  damage  the  plaintiff 
will  have  sustained  if  the  goods  should  be  delivered 
under  execution  as  hereinafter  mentioned,  and  (4)  what 
damages  if  not  so  delivered ;  and  thereupon,  on  judgment 
for  the  plaintiff,  execution  may  be  ordered  to  issue  for 
the  delivery  of  the  goods  (on  payment  of  such  sum  (if 
any)  as  shall  have  been  found  to  be  payable  by  the 
plaintifif  as  aforesaid),  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages 
assessed. 

DeBnition  of  A  Warranty  is  sometimes  given  by  a  vendor  of  goods 
a  warran  y.  ^^  their  sale.  A  Warranty  may  be  defined  as  some 
undertaking  expressly  given  or  arising  by  implication 
on  the  sale  of  goods ;  and  an  untrue  waiTanty  is  not 
the  same  as  a  misrepresentation,  for  that  precedes  and 
induces  the  contract,  and  gives  the  person  to  whom  it 
is  made  the  right  to  repudiate  it,  whilst  a  warranty 
is  made  contemporaneously  with  the  contract,  and  its 
breach  does  not  vitiate  it,  but  gives  the  right  to  the 
remedies  hereinafter  detailed  (g).  A  waiTanty,  too, 
should  be  carefully  distinguished  from  a  guarantee  (h). 

Warranty  On  an  cxpress  warranty,  it  must  be  noted  that  if 

■al^Sd!"*  ^  made  subsequently  to  the  contract,  it  will  be  void  and 

of  no  effect  for  want  of  consideration  (t)  ;  and  as  to 

What  wUi       what  will,  and  what  will  not,  amount  to  a  warranty, 

a  warranty,     the  rule  at  the  present  day  has  been  well  stated  to  be 

that  "  every  affirmation  at  the  time  of  sale  of  personal 

chattels  is  a  warranty,  provided  it  appears  to  have  been 

so  intended  "  (k).     It  would  appear,  upon  this  rule,  that 

Chandeior  v.    the  well-known  case  of  Chandelor  v.  Lopus  (l)  would  now 

LopuM, 

{g)  On  this  distinction  see  notes  to  CAanefeZor  t.  Lopus,  i  S.  L.  C.  184, 
185,  and  also  the  case  of  Padey  v.  Frteman,  2  S.  L.  C.  66. 
(A)  As  to  which,  see  ante,  p.  41,  42. 
(»)  Roscorla  v.  Thomas,  3  Q.  B.  234. 
(*)  Per  Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  R.  37. 
(0  I  S.  L.  C.  183 ;  2  Coke,  2. 
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be  decided  diflferently,  for  there,  on  the  sale  of  a  stone, 
it  was  affirmed  that  it  was  a  Bezoar  stone,  and  yet  it 
was  held  no  action  lay.  However,  if,  on  any  contract 
for  sale,  the  words  used  are  merely  the  ordinary  puffing 
of  the  articles,  no  action  will  lie ;  and  though  the  above 
rule  is  plain,  yet  the  most  that  can  be  said  on  it  is  that 
it  must  be  a  question  of  intention  in  each  particular 
case.  An  implied  warranty  may  sometimes  arise  gene-  implied 
rally  and  universally,  e,g,  on  the  sale  of  certain  specified  ^'^•'^'^^^y- 
goods,  there  is  an  implied  warranty  that  they  exist  and 
are  capable  of  transfer ;  or  such  a  warranty  may  arise 
sometimes  by  the  mere  custom  or  usage  of  some  par- 
ticular trade  or  business. 

As  to  whether  there  is  on  the  sale  of  goods  any  im-  Warranty 
plied  warranty  of  title,  the  rule  has  usually  been  stated  ^  **  *' 
to  be  that  there  is  not  (m) ;  but  this  is  an  old  rule,  to 
which  various  exceptions  have  been  introduced,  and 
Mr.  Benjamin,  in  his  treatise  on  the  Law  of  Sale  of  Per- 
sonal Property  (n),  (to  which  the  student  is  referred  for 
an  examination  of  the  cases  on  the  point)  says :  "  The  Hole  as  stated 
rule  at  present  would  seem  to  be  stated  more  in  accord-  saie*of^*™*" " 
ance  with  the  recent  decisions  if  put  in  terms  like  the  pj^***^^ 
following  : — A  sale  of  personal  chattels  implies  an  affir- 
mation by  the  vendor  that  the  chattel  is  his,  and  there- 
fore he  warrants  the  title,  unless  it  be  shewn  by  the 
facts  and  circumstances  of  the  sale  that  the  vendor  did 
not  intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as  he  might  have  in  the  chattels  sold'' 
This  is,  it  is  submitted,  the  most  correct  way  of  answer- 
ing the  question.  Is  a  warranty  of  title  implied  on  the 
sale  of  goods  ?  (0) 

On  a  sale  of  goods  words  may  be  used  which  will  Warranty  of 
amount  to  an  implied  warrant  of  quantity,  but  many  ^'**^***y' 
cases  of  statement  as  to  quantity  amount  to  nothing  more 

(in)  Morley  v.  Attenhorough,  3  Ex.  500 ;  Chitty  on  Contracts,  413, 414. 

(n)  Page  523. 

(o)  See  also  Campbell  on  the  Law  of  Sale  of  Goods,  327,  328. 
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than  words  of  estimate  or  expectancy.  Thus  in  a  very 
recent  case  the  plaintiflfs,  having  been  informed  by  a 
commission  agent  that  the  defendants  had  a  quantity 
of  old  iron  in  their  yard  for  sale,  "  about  one  hundred 
and  fifty  tons,"  wrote  to  the  defendants,  "  We  are  buyers 
of  good  wrought  scrap  iron,  free  of  light  and  burnt  iron, 
for  our  American  house,  and  understand  that  you  have 
for  sale  about  one  hundred  and  fifty  tons."  It  appeared 
that  the  commission  agent  had  previously  seen  the  iron 
lying  in  a  heap  in  the  defendants'  yard,  and  had  said, 
"You  seem  to  have  about  one  hundred  and  fifty  tons 
there, "  and  the  reply  had  been  "  Yes,  or  more."  When 
delivered  to  the  plaintiffs,  the  iron  was  found  to  be 
only  about  forty-four  tons,  but  it  constituted  the  whole 
of  the  heap  of  iron  which  the  commission  agent  had 
seen.  It  was  held  that  the  words  "  about  one  hundred 
and  fifty  tons  "  were  merely  words  of  estimate  and  ex- 
pectation, and  there  was  no  warranty  as  to  quantity, 
and  therefore  the  defendants  were  not  bound  to  deliver 
one  hundred  and  fifty  tons ;  that,  in  fact,  the  subject- 
matter  of  the  contract  was  not  one  hundred  and  fifty 
tons  of  iron,  but  the  heap  of  iron  the  commission  agent 
had  seen  in  the  defendants'  yard  (j>). 

No  wamntj  There  is  also,  generally,  no  implied  warranty  of  the 
^goodiT^*^  quality  of  goods,  the  maxim  of  caveat  emptor  (let  the 
generally,  the  buver  beware),  applying  (fl'):  butwhere  they  are  expressly 

maxim  being  -^  ^      i  .u  •  •       tj 

caveat  emptor,  sold  for  a  particular  purpose,  there  is  an  implied  war- 
ranty that  they  are  reasonably  fit  for  that  purpose,  and 
the  vendor  is  liable  even  although  the  unfitness  proceed 
from  latent  defects  not  discoverable  by  ordinary  care  (r). 
Also,  on  the  sale  of  provisions,  there  is  an  implied  war- 
ranty that  they  are  wholesome ;  and  on  the  sale  of 
goods  by  sample  there  is  an  implied  warranty  that 
they  will  accord  to  the  sample,  or,  in  other  words,  that 

(p)  M*Lay  v.  Perry,  44  L.  T.  152. 
iq)  GampbeU  on  the  Law  of  Sale  of  Goods,  324. 
(r)  JtandaU  v.  Newion,  L.  R.  2  Q.  B.  D.  102  ;  46  L.  J.  Q.  B.  259 ; 
Hyman  v.  Nye,  L.  R.  6  Q.  B.  D.  685  ;  44  L.  T.  919 ;  45  J.  P.  554. 
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the  sample  is  fairly  taken  from  the  bulk,  but  nothing  Warranty 
further.  And  if  any  article  is  sold  with  a  trade-mark,  ,J^  ^^ 
label,  or  ticket,  &c.,  thereon,  or  any  statement  thereon 
of  the  weight,  quantity,  or  quality  thereof,  a  warranty 
is  implied  that  the  trade-mark,  label,  or  ticket,  &c.,  is 
genuine  and  true,  and  that  any  such  statement  is  not 
in  any  material  respect  false,  unless  the  contrary 
is  expressed  in  writing,  signed  by  or  on  behalf  of 
the  vendor,  and  delivered  to,  and  accepted  by,  the 
vendee  (5).  So  also  if  goods  are  sold  by  a  manu- 
facturer of  such  goods  who  is  not  otherwise  a  dealer 
in  them,  there  is  an  implied  warranty  that  the  goods 
are  of  the  manufacturer's  own  make  (^). 

If  a  fact  is  known  to  a  purchaser  at  the  time  of  the  A  warranty 
sale,  or  might  have  been  so  known  to  him  (take,  for  tend  to 
instance,  the  familiar  example  of  a  horse  being  war-  J^f^"^*^* 
ranted  sound,  and  wanting  an  ear  or  a  tail),  a  warranty 
will  not  protect  the  purchaser ;  and  where  an  article 
is  sold  expressly  with  aU  faults,  the  only  case  of  de- 
fect for  which  the  purchaser  can  sue  the  vendor  is 
where  the  vendor  has  used  artifice  to  prevent  the  pur- 
chaser discovering  it.     It  would  not  be  sufficient  to 
merely  shew  that  the  vendor  knew  of  the  defect  (w). 

In  all  cases  of  breach  of  warranty  there  are  two  Bemedies  for] 
remedies  open  to  the  purchaser,  viz.,  (i)  he  may  sue  warranty, 
for  damages  for  the  breach  of  the  warranty,  and  (2) 
in  an  action  brought  against  him  for  the  price,  he  may 
set  off  the  breach  in  its  reduction.  In  the  case  of  an 
executory  contract,  i.e.,  where  goods  are  to  be  made, 
there  is  an  additional  remedy  open  to  the  purchaser ; 
for,  provided  he  has  not  precluded  himself  by  doing 
more  than  examining  or  trying  the  article,  he  is  en- 
titled to  return  it.     So,  also,  he  may  return  goods  sold 

(<)  25  &  26  Vict  c.  88,  88.  19,  20;  Chitty  on  Contracts,  416-422. 
As  to  trade-marks  generally,  see  jmm^,  pp.  1 79-181. 

(t)  Johtuan  V.  RaylUm,  L.  R  7  Q.  K  D.  438 ;  50  L.  J.  Q.  B.  753  ; 
45  L,  T.  374. 

(u)  Chitty  on  Contracts,  422. 
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according  to  sample  on  finding  that  there  is  a  breach 
of  the  warranty  implied  on  such  a  sale  (y).  The 
ordinary  remedy  which  a  purchaser  has  on  breach  of  a 
warranty  may  always  be  excluded  by  express  agreement, 
and  any  special  stipulation  or  condition  in  respect  of 
the  warranty  must  be  observed  (w). 

Thmrt  nwy  be       There  seems  to  be  no  doubt  (notwithstanding  Black- 
Ifatonereiit.  stone  (x)  States  to  the  contrary)  but  that  there  may  be 
a  warranty  for  a  future  event  (y). 

BOl  of  mU.  a  very  frequent  and  common  mode  of  dealing  with 

goods  is  by  bill  of  sale,  which  is  a  deed  of  transfer  of 
personal  chattels.  The  acts  now  governing  the  subject 
of  these  instruments  are  the  Bills  of  Sale  Act,  1878 
(41  &  42  Vict.  c.  31),  and  the  Bills  of  Sale  Act 
Amendment  Act,  1882  (45  &  46  Vict  c.  43);  and  the 
Act  of  1878  under  the  term  "bill  of  sale"  includes 
assignments,  transfers,  declarations  of  trust  without 
transfer,  and  other  assurances  of  personal  chattels, 
also  powers  of  attorney  and  authorities  or  licences 
to  take  possession  of  personal  chattels  as  security  for 
any  debt ;  but  it  does  not  include  assignment  for  the 
benefit  of  creditors,  marriage  settlements  (that  is, 
ante-nuptial  settlements,  or  settlements  made  in  pur- 
suance of  an  ante-nuptial  agreement),  transfers  of 
goods  in  the  ordinary  course  of  business  of  any  trade 
or  calling,  or  bills  of  sale  of  goods  in  foreign  ports 
or  at  sea,  bills  of  lading,  delivery  orders,  or  any  other 
documents  used  in  the  ordinary  course  of  business,  as 
the  proof  of  the  possession  or  control  of  goods  (z). 


{v)  Ghitty  on  Contracts,  425.    As  to  what  warranty  is  implied, 
anU,  pp.  94,  95. 

{w)  HinckcLiffe  v.  Bancick,  L.  R.  5  Ex.  D.  1 77 ;  49  L.  J.  Ex.  495  ; 
28  W.  R,  940. 

(«)  3  Bl.  Com.  i66l 

iy)  Cbitty  on  Contracts,  424,  and  the  authorities  there  cited. 

(<)  41  &  42  Vict.  c.  31,  s.  4.  See  more  fully  generally  onthesnbject 
of  bills  of  sale  the  author's  work  entitled  "  A  Concise  Treatise  on  the 
Law  of  Bills  of  Sale,"  published  in  18S2. 
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It  was  provided  by  the  Act  of  1878  that  eveiy  Attestation  of 
bill  of  sale  must  be  attested  by  a  solicitor,  and  the  a  solicitor.*  ^ 
attestation  was  required  to  state  that  before  execu- 
tion its  effect  had  been  explained  to  the  grantor  by 
the  attesting  witness  (a) ;  but  it  was  held  that  if  this 
was  not  so  the  instrument  was  not  void  as  between 
the  parties  themselves,  but  only  as  against  execution 
creditors  and  trustees  in  bankruptcy  and  liquidation 
proceedings,  and  under  assignments  for  benefit  of 
creditors  (6).  And  now  by  the  Act  of  1882  (c),  the 
above  requirement  as  to  attestation  by  a  solicitor  is 
repealed,  and  it  is  simply  necessary  that  the  instrument 
should  be  attested  by  some  credible  witness.  It  is 
also  provided  that  if  not  thus  duly  attested  it  shall  be 
absolutely  void  (d). 

In  order  to  make  the  bill  of  sale  effectual,  an  affi-  RegiitcatioD, 
davit  of  the  time  of  the  bill  of  sale  having  been  given,  ^' 
of  its  due  execution  and  attestation,  of  the  residence 
and  description  of  the  person  giving  it,  and  of  the 
attesting  witness,  must  be  made,  and  the  bill  of  sale 
must  be  registered  and  the  afl&davit  filed  in  the  Central 
Office  of  the  High  Court  of  Justice  within  seven  clear 
days  after  giving  it  (unless  the  seven  days  expire  on 
a  Sunday  or  other  day  on  which  the  office  is  closed, 
when  registration  is  to  be  good  if  made  on  the  next 
following  day  on  which  the  office  is  open),  or  if  the 
instrument  is  executed  abroad,  then  within  seven  clear 
days  after  the  time  at  which  it  would  in  the  ordinary 
course  of  post  arrive  in  England,  if  posted  immediately 
after  the  execution  thereof,  otherwise  it  is  absolutely 
void  in  respect  of  the  personal  chattels  comprised 
therein  (e).     Eegistration  must  be  renewed  every  five 

(a)  Sect.  10. 

(6)  Davii  v.  Ooodman,  L.  R.  5  C.  P.  Div.  128  ;  49  L.  J.  C.  P.  344, 
reversing  the  decision  below,  reported  L.  R.  5  C.  P.  Div.  20 ;  49  L.  J. 
0.  P.  loi. 

(c)  45  &  46  Vict  c.  43,  8.  10. 

{d)  Sect  8. 

(e)  Ibid. 
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Former 
evasion  of 
regiitraticD. 


Omission  to 
register,  &o. 


years  (/).      A  transfer   or   assignment  of  a  bill  of 
sale  does  not  require  to  be  registered  {g). 

To  prevent  evasion  of  the  Act  by  the  execution  of 
fresh  bills  of  sale  within  seven  days  from  time  to 
time,  it  is  provided  that  any  such  subsequent  bill  of 
sale  executed  within  seven  days  of  an  unregistered 
bill  of  sale  for  the  same  debt,  or  any  part  thereof,  is  to 
be  void  unless  proved  that  it  was  given  loiid  fde  for 
the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the  Act  (A).  Omissions  to  register  and  re-register  within 
the  proper  time,  or  omissions  or  mis-statements  of  name, 
residence,  or  occupation  of  any  person,  may  be  rectified 
by  any  Judge  of  the  High  Court,  on  his  being  satisfied 
that  the  omission  or  mis-statement  was  accidental  or 
due  to  inadvertence,  on  such  terms  or  conditions  (if 
any)  as  he  may  think  fit  (i).  Upon  evidence  of  the 
discharge  of  the  debt  for  which  any  bill  of  sale  has  been 
given,  a  memorandum  of  satisfaction  may  be  ordered  to 
be  written  upon  any  copy  of  a  bill  of  sale  (A). 

It  was  enacted  by  the  Act  of  1878  that  chattels 
comprised  in  a  bill  of  sale  duly  registered  under  the 
Act  should  not  be  deemed  to  be  in  the  order  or  dis- 
position of  the  grantor  of  a  bill  of  sale  within  the 
meaning  of  the  Bankruptcy  Act,  1869  (Q,  but  with 
regard  to  bills  of  sale  executed  by  a  trader  on  or 
after  ist  November  1882,  this  is  no  longer  so,  as  the 
section  first  referred  to  is  by  this  Act  repealed  (m). 

BaUments.  Goods  are  frequently  delivered  to  some  person  not 


Order  and 
disposition 
clause  of 
Bankruptcj 
Act,  1869,  'M 
regards  bUls 
of  sale. 


(/)  41  &  42  Vict  c.  31,  s.  II. 

Of)  Sect.  10. 

(A)  Sect.  9. 

(t)   Sect  14. 

(h)  Sect.  15. 

{l)   Sect.  2a 

(m)  45  &  46  Vict  c.  43,  s.  15.  As  to  bills  of  sale  executed  before 
ist  January  1879,  see  1 7  &  18  Vict.  c.  36,  and  29  &  30  Vict  a  96.  On 
the  subject  of  bills  of  sale  generally,  see  the  author's  work  entitled  '*  A 
Concise  Treatise  on  the  Law  of  Bills  of  Sale,"  published  in  i82$2. 
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their  absolute  owner,  and  a  bailment  thus  constituted. 
A  baihnent  has  been  defined  as  ''  a  delivery  of  a  thing  Definition  of 
in  trust  for  some  special  object  or  purpose,  and  upon  » »«"»«"• 
an  undertaking  express  or  implied  to  conform  to  the 
object  or  purpose  of  the  trust "  (n).     Different  classi-  DiTiiion  of 
fications  of  bailments  have  been  given,  but  perhaps  the  LorS^Hoit  in 
best  is  found  in  the  judgment  of  Lord  Holt  in  the^l^^ 
leading  case  of  Coggs  v.  Bernard  (p),  where  they  are 
divided  as  follows : — 

1.  Depositum — where  goods  are  delivered  to  be 
kept  by  the  depositee  without  reward  for  the  bailor ; 

2.  Commodatum — where  goods  are  lent  to  some 
person  gratis  to  be  used  by  him ; 

3.  Locatio  rei — where  goods  are  lent  out  to  a  person 
for  hire ; 

4.  Vadium — where  goods  are  pawned  or  pledged ; 

5.  Locatio  operis  faciendi — where  something  is  to 
be  done  to  goods,  or  they  are  to  be  carried  for  reward ; 
and 

6.  Mandatum — where  goods  are  to  be  carried  gratis. 

Of  the  above,  let  us  first  deal  with  those  bailments 
called  depositum  and  mandatum,  they  being  exactly -0«/»«<«»i  and 
similar  to  each  other  in  respect  that  each  is  the  doing  of 
some  act  by  the  bailee  volimtarily  and  without  reward. 
Now,  in  any  contract  or  bailment  of  a  merely  voluntary 
nature  a  person  cannot  be  compelled  to  do  the  act  re- 
quired, for  a  simple  contract  requires  a  valuable  consi- 
deration (p),  and  therefore  it  is  said  that  a  voluntary 
bailee  is  not  liable  for  noftifeasance,  so  that  though  from 
lus  not  doing  what  he  has  contracted  to  do  damage  may 
have  arisen  to  the  other  party,  yet  he  is  not  liable  {q), 

(n)  Broom's  Corns.  800. 

(o)  I  S.  L.  G.  199  ;  Lord  Raymond,  909. 

(l>)  A-nU,  pp.  28,  32,  33. 

(2)  Elut  y.  Gatwardt  5  T.  R.  143. 
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But  if  a  bailee  enters  upon  the  bailment,  as  by  accept- 
ing a  deposit  of  goods,  there  is  sufficient  consideration 
by  the  intrusting  to  create  a  duty  in  him  to  perform  the 
matter  properly,  and  if  he  does  not  do  so  he  is  h'able,  if 
he  is  guilty  of  such  default  as  to  amount  to  gross  negli- 
gence; and  the  before-mentioned  case  of  Coggs  v.  Bernard 
is  a  direct  decision  to  this  effect.    The  facts  in  that 

Facts  in  Coggi  case  were  that  the  defendant  had  promised  the  plaintiff 
to  take  up  several  hogsheads  of  brandy  then  in  a  cer- 
tain cellar,  and  lay  them  down  again  in  a  certain  other 
cellar  safely  and  securely ;  and  by  the  default  of  the 
defendant  one  of  the  casks  was  staved,  and  a  quantity 
of  brandy  spilt.  It  was  decided  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  defendant  was 
not  to  be  paid,  but  that  a  voluntary  bailee  was  only 
liable  for  gross  negligence.  This,  then,  is  the  general 
principle  of  law  governing  the  liability  of  voluntary 
bailees,  but  it  has  been  in  some  slight  degree  altered,  it 
being  now  decided  that  if  a  voluntary  bailee  is  in  such 
a  situation  as  to  imply  skill  in  what  he  undertakes  to 
do,  an  omission  to  use  that  skill  is  imputable  to  him  as 
gross  negligence  (?•).      Thus  in  the  case  of  Wilson  v. 

Wilton  T,  Brett  (cited  below),  it  was  held  that  a  person  who  rode 
a  horse  for  the  purpose  of  exhibiting  and  offering  him 
for  sale,  though  he  was  to  receive  no  reward  for 
doing  so,  was  yet  bound  to  use  such  skill  as  he  pos- 
sessed, and  that  he  being  proved  to  be  conversant  with 
and  skilled  in  horses,  was  equally  liable  with  a  borrower 
for  any  injury  done  to  the  horse  on  account  of  his 
omission  to  use  such  skill. 

Commadaium.  In  the  above  cases  of  mandatum  and  depositum,  the 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  altogether  for 
the  bailor's  benefit ;  but  in  the  case  of  the  bailment 
called  commodatum,  as  the  whole  benefit  is  received  by 


(r)   Wilton  v.  BreU,  XI  M.  &  W.  XI3. 
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the  bailee,  the  liability  is  dififerent,  for  here  the  bailee 
is  strictly  bound  to  use  the  utmost  care,  and  will 
be  liable  for  even  slight  neglect,  so  that  if  a  person 
lends  a  horse  to  another,  and  the  lendee  lets  his  servant 
ride  it,  and  it  is  injured  without  his  fault  or  the  fault 
of  his  servant,  that  will  nevertheless  be  quite  sufi&cient 
slight  neglect  on  his  part  to  render  him  liable,  for  the 
horse  was  lent  to  him,  and  he  had  no  right  to  let  his 
servant  ride  it  (5). 

In  the  bailment  loccUio  rei,  or  hiring  of  goods,  the  Loeatio  reu 
bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 
for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties ;  for  that  of  the  bailee  in 
that  he  has  the  use  of  the  goods,  and  for  that  of  the 
bailor  in  that  he  has  the  amount  agreed  to  be  paid  for 
the  hire. 

So  also  the  bailment  vadium,  or  pawn,  is  for  the  Vadium,  or 
benefit  of  both  parties,  the  pawner  getting  a  locm  of  ^SUSx^m. 
money  and  the  pawnee  getting  the  use  of  the  chattel, 
or  interest,  or  both,  and  so  the  liability  of  the  pawnee  is 
only  to  use  ordinary  diligence.  To  constitute  a  valid 
pledge  there  must  be  either  an  actual  or  constructive 
delivery  of  the  article  to  the  pawnee,  and  the  bailee 
here  looks  not  only  to  the  property  but  to  the  person 
of  the  bailor,  for  if  the  subject  of  the  bailment  is  lost 
and  the  bailee  has  used  a  proper  amount  of  diligence, 
and  the  loss  has  occurred  without  any  fault  on  his  part, 
he  may  sue  the  bailor  for  the  amount  of  the  debt  (t). 
It  is  not  sufl&cient  to  exonerate  a  bailee  from  responsi- 
bility for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  but  he  must  also  shew  that  he  used 
due  care  to  protect  it  (u).  As  to  the  right  of  the 
bailee  in  this  kind  of  bailment,  it  was  stated  by  Lord 


is)  I  S.  L.  C.  226. 
it)  I  S.  L.  C.  227. 
(tt)  Chittj  on  Contracts,  438. 
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Holt,  in  his  judgment  in  Coggs  v.  Bernard  (v),  that  if  it 
will  do  the  article  no  harm,  he*  may  use  it  (as,  for  in- 
stance, the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee ;  but  if  the  article  will 
be  the  worse  for  using,  then  it  must  not  be  used,  and 
the  law  now  seems  to  be  that  the  pawnee  is  generally 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse,  which  naturally 
requires  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way  to  recompense  him  for 
his  expenditure  {w), 

A  pawn  requires  to  be  carefully  distinguished  from 
a  lien,  and  from  a  mortgage  of  personal  estate  {x),  A 
lien,  generally  speaking,  gives  but  a  right  to  retain 
property  and  no  active  right  in  respect  of  it  (y) ;  a  mort- 
gage passes  the  actual  property  in  the  goods  to  the  mort- 
gagee, but  a  pledge  simply  gives  a  special  or  qualified 
property,  and  a  limited  right  of  possession.  The  proper 
remedy  of  a  pawnee  to  recover  his  money  is  on  reason- 
able notice  to  sell  the  subject  of  the  pledge  or  to  sue, 
or  if  necessary  he  may  adopt  both  remedies  (2;).  In  the 
one  case,  however,  of  a  pledge  of  title-deeds,  which 
constitutes  an  equitable  mortgage,  it  is  now  an  estab- 
lished rule  that  the  proper  remedy  of  the  depositee  is 
to  come  to  the  Chancery  Division  of  the  Court  asking 
for  a  foreclosure  (a). 

p*wnbrokerF.       A  Certain  practically  very  important  kind  of  pawnees 
or  pledgees  are  pawnbrokers,  and  at  common  law  they 


Distinctions 
between  a 
pawn,  a  lien, 
and  a  mort- 
gage of 
personal 
property. 


(r)  I  a  L.  G.  211. 

(w)  Chittj  on  Contracts,  4391 

(x)  See  I  S.  L.  C.  228. 

(y)  See  ante^  p.  86. 

(z)  I  S.  L.  C.  228. 

(a)  Jamti  y.  James,  L.  R.  16  Eq.  153  ;  42  L.  J.  Ch.  386.  But  the 
of  York  Union  Blc.  Co.  v.  AHlty^  L.  R  1 1  Ch.  D.  205,  shews  that  if 
the  deposit  of  the  deeds  is  accompanied  by  a  memorandum  of  agreement 
to  execute  a  legal  mortgage,  then  be  is  entitled  to  either  a  foreclosure  or 
a  sale. 
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stood  on  the  same  footing  as  other  bailees  of  that  class, 
and  liable,  therefore,  as  before  stated.  But  it  must 
appear  that  the  system  of  pawning,  to  those  who 
make  it  their  special  and  peculiar  business,  is  open  to 
many  abuses,  both  from  the  necessities  persons  may  be 
under  to  induce  them  to  pledge,  the  desire  of  others  to 
part  with  things  to  which  they  have  no  right  beyond 
that  of  possession,  and  the  opportunities  that  pawn- 
brokers may  have  of  advantaging  themselves  to  the 
injury  of  the  pawners,  and  accordingly  the  Legislature 
has  specially  dealt  with  the  subject.  The  present 
statute  is  the  Pawnbrokers*  Act,  1872  (6),  which,  how-  Pawnbrokcn* 
ever,  only  deals  with  loans  up  to  the  sum  of  ;^io,  and  '  ^** 
as  to  loans  beyond  that  amount  the  ordinary  law  of 
pawns  applies  (c).  By  this  statute  every  pledge  must 
be  redeemed  within  twelve  months  from  the  day  of 
pawning,  with  seven  additional  days  of  grace  (d),  and 
if  not  redeemed  within  that  time,  and  the  amount  for 
which  the  article  is  pledged  does  not  exceed  105.,  it 
becomes  the  pawnbroker's  absolute  property  («) ;  but 
if  for  above  10$.,  then  it  is  still  redeemable  until  actual 
8ale(/),  and  any  such  sale  is  only  to  be  by  public 
auction,  and  the  surplus  after  the  costs  of  the  sale 
and  the  amount  of  the  pledge  is  to  be  accounted  for  (g). 
As  to  an  injury  to  the  subject  of  the  pledge  by  fire,  J'o^bwfuteiy 
formerly  the  pawnbroker  was  not  liable  unless  it  was  Jiabie  for  lou 
proved  that  the  fire  took  place  through  his  default  or 
neglect,  but  now  he  is  absolutely  so  liable,  and  is,  to 
protect  himself,  empowered  to  insure  to  the  extent  of 
the  value  of  the  goods  (A).  Formerly,  also,  as  to  goods 
which  had  been  stolen,  neither  the  pawnbroker  nor  a 
purchaser  from  him  had  a  right  to  retain  the  goods  as 
against  the  true  owner,  but  now,  upon  conviction  of 


(ft)  35  &  36  Vict  o.  93. 

(c)  On  the  old  law,  see  Pennell  ▼.  Attenboroitghf  4  Q.  B.  868. 

W  35  ^  36  Vict,  c  93,  8.  16. 

(e)  Sect.  17. 

(/)Sect.  18.. 

(g)  Sect.  19.' 

(A)  Sect.  27. 


by  fire. 
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the  thief,  the  Court  has  a  discretion  to  allow  the  pawn- 
broker to  retain  the  goods  as  a  security  for  the  money 
advanced,  or  to  order  them  to  be  returned  to  the  true 
owner  (t).  If  by  the  default  or  neglect  of  the  pawn- 
broker the  pledge  sufiTers  any  injury  or  depreciation, 
the  owner  may  recover  summarily  a  reasonable  satisfac- 
tion for  the  same  (k). 

PawnigAinst       The  Pawnbrokers'  Act,  1872  (/),  provides  that  the 

owners  will.      ,,,         -       ^,       ^.  ,.  1  ^.1^,1,    -i 

holder  for  the  time  bemg  of  a  pawn-ticket  shall  be 
presumed  to  be  the  person  entitled  to  redeem  the 
pledge,  and  that  the  pawnbroker  shall  accordingly,  on 
payment  of  the  loan  and  profit,  deliver  the  pledge  to 
the  person  producing  the  pawn-ticket,  and  he  is  there- 
by indemnified  for  so  doing.  It  has,  however,  been 
decided  that  this  enactment  only  applies  as  between 
the  pawnbroker  and  the  pawner,  or  the  owner  who 
has  authorized  the  pledge,  and  that  it  does  not  afiTect 
the  common  law  rights  of  the  owner  of  property  which 
is  pledged  against  his  will  (m). 

Locaiio  There  remains  but  to  consider  that  kind  of  bailment 

operisjacten  %.  ^jj^ggjgg^j  j^y  i^^d  Holt  as  loccUio  operis  fdciendi,  and 

as  to  this  it  is  of  two  kinds ;  either  a  delivery  to  one 

exercising   a  public  employment,  e.g.  a  carrier,  or  a 

delivery  to  a  private  person,  e.g.  a  factor  or  wharfinger. 

In  tiie  case  of  As  to  this  latter  kind  they  are  only  liable  to  do  the 

llndlhoS:™'"  l^est  they  can.  or.  in  other  words,  are  bound  only  to 

exercising       use  Ordinary  diligence,  so  that  such  a  bailee  would 

employment    not  be  liable  for  a  robbery  of  goods  happening  without 

his  fault,  but  in  such  a  case  it  would  have  to  be  very 

clearly  shewn  that  no  care  on  his  part  could  have 

prevented  the  robbery.     On  the  other  hand,  as  to  the 

former  kind,  such  a  bailee  stands  in  the  position  of 


(0  35  &  36  Vict.  c.  93, 8.  30. 
{k)  Sect.  28. 

(0  35  *  36  Vict  0.  93,  8.  25. 

(m)  Singer  Mwnufacturing  Co.  v.  CUvrhf  L.  R.  5  Ex.  D.  37 ;  49  L. 
J.  Ex.  224 ;  28  W.  R  170. 
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an  insurer  liable  for  all  losses  except  those  occurring 
by  the  act  of  God(7i)  or  the  king's  enemies,  and 
the  reason  on  which  this  rule  is  founded  has  been 
stated  with  regard  to  carriers  as  follows : — "  This  is  a 
politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons,  that 
they  may  be  safe  in  their  ways  of  dealing ;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c.,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be 
discovered"  (o).  But  the  above,  though  the  correct 
rule  at  common  law,  is  not  so  now,  and  it  will  be  best 
to  consider,  firstly,  the  law  of  carriers,  and  then  pass 
on  to  the  law  of  innkeepers. 

A  common  carrier  has  been  defined  as  one  who  under-  Definition 
takes  to  transport  from  place  to  place  for  hire,  the  carrier, 
goods  of  such  persons  as  choose  to  employ  him  (p),  and 
the  rule  is  that  to  constitute  a  person  a  common  car- 
rier he  must  hold  himself  out  expressly  or  by  course 
of  conduct  as  ready  to  engage  in  the  transportation  of 
goods  for  hire  as  a  business,  not  merely  as  a  casual 
occupation  pro  hac  vice,  and  that  a  person  who  merely 
undertakes  chance  jobs  is  not  a  common  carrier  (q); 
also  that  he  must  be  a  person  plying  from  one  fixed 
terminus  to   another;    but  it  has  been  held  that  a 

(n)  As  to  what  will  amount  to  an  '*  act  of  Grod/'  we  may  quote  the 
words  used  by  Brett,  J.,  in  delivering  the  judgment  of  the  Common 
Pleas  Division  of  the  High  Court  of  Justice  in  the  recent  case  of  Nugent 
V.  Smith  (L.  R.  i  C.  P.  Div.  22,  23) :  "An  injury  can  only  be  said 
....  to  have  been  occasioned  by  the  act  of  God  when  it  has  been 
occasioned  directly  and  not  indirectly  by  the  extraordinary  action  of 
some  physical  force,  the  consequences  of  which  could  not  be  averted, 
or  by  some  unexpected  and  extraordinary  natural  occurrence,  which 
human  foresight  could  not  foresee,  nor  human  power  resist  or  prevent.'* 
It  should,  however,  be  noticed  that  the  direct  decision  in  this  case  was 
reversed  on  appeal  (L.  R  i  C.  P.  Div.  423 ;  45  L.  J.  C.  P.  697),  but 
what  is  stated  above  does  not  appear  to  have  been  dissented  from. 

(0)  Per  Lord  Holt,  in  his  judgment  in  Coggs  v.  Bernard,  I  S.  L.  C.  2 1 3. 

( p)  Palmer  v.  Grand  Junction  Ry.  Co,,  4  M.  &  W.  247. 

\q)  Cbitty  on  Contracts,  445  ;  Brind  v.  Dale,  2  M.  &  Rob.  8a 
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barge-owner  who  let  out  a  barge  to  different  persons 
for  different  voyages  was  a  common  carrier,  and  liable 
as  such,  although  he  did  not  ply  between  any  fixed 
termini,  and  the  customer  fixed  in  each  particular  case 
the  point  of  arrival  and  departure  (r).  Eailway  com- 
panies, as  to  goods  which  they  ordinarily  carry,  are 
common  carriers. 

Liability  of  The  liability  of  a  carrier  at  common  law  was  for  every 

comm"n*iaw.  loss,  unless  it  arosc  by  the  act  of  God  or  the]  Bang's 
enemies,  and  the  reason  of  this  extraordinary  liability 
was  as  has  been  stated  by  Lord  Holt  in  his  remarks 
on  the  subject  already  set  out  (s).  It  was  fully  in  the 
power  of  carriers,  however,  to  make  any  special  contracts 
with  their  customers,  in  which  their  liability  might  be 
limited  in  any  way  agreed  upon,  and  it  became  their 
practice  to  put  up  in  their  warehouses  notices  limiting 
their  liability,  and  then,  if  it  could  be  proved  that  such 
a  notice  was  brought  to  the  knowledge  of  any  particular 
customer,  it  was  held  to  constitute  a  special  contract 
with  him,  but  if  it  could  not  be  brought  to  his  knowledge 
it  was  utterly  ineffectual  No  such  notice,  however, 
exonerated  the  carrier  from  liability  for  gross  negli- 
gence (t). 

Difficulties  at       It  was  evident  that  this  state  of  things  could  not 
common  law.    continue,  for  it  was  constantly  a  difficult  thing  to 
determine  whether  in  each  particular  case  the  notice 
had  been  brought  to  the  customer's  knowledge.     Ac- 
cordingly the  Carriers'  Act  (u)  was  passed,  which  pro-   \ 
The  Camera*    vidcs  (x)  that  uo  such  Carrier  shall  be  liable  for  the 
c.*68)!     *"'  ^'  loss  of  or  injury  to  any  valuable  articles  of  the  nature 


(r)  Liver  Alkali  Co.  y.  Johnson,  L.  K.  9  Ex.  338.  In  this  case,  how- 
ever, Brett,  J.,  dissented  from  the  opinion  of  the  majority  of  the  Court, 
viz.,  Blackburn,  Mellor,  Archibald,  and  Grove,  J  J. 

(«)  Ante,  p.  105. 

(0  Wyld  v.  Pickford,  8  M.  &  W.  443. 

(u)  IX  Geo.  4,  &  I  Wm.  4,  o.  68.  This  Act  only  applies  to  carriers  by 
land.     As  to  carriers  by  sea,  see  pof/,  ch.  vi.  pp.  172,  173. 

{x)  Sect  I. 
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there  specified,  such  as  gold,  silver,  watches,  clocks, 
bills,  notes,  title-deeds,  stamps,  engravings,  silks,  &c., 
contained  in  any  parcel,  which  shall  have  been  de- 
livered, either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger,  where  the  value  of  such 
article  shall  exceed  ;^io,  unless  at  the  time  of  the 
delivery  of  such  article  to  be  carried  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
of  charge  paid,  or  agreed  to  be  paid,  which  increased 
charge  may  be  received,  provided  it  is  legibly  notified 
in  a  conspicuous  part  of  the  olDQce  or  warehouse,  and 
such  notification  is  to  bind  without  proof  of  its  having 
come  to  any  customer's  knowledge  (y).  Carriers  who 
omit  to  aflSx  the  notice  are  precluded  from  the  benefit 
of  the  Act  so  far  as  any  right  to  extra  charge  is 
concerned,  but  it  seems  that  even  in  that  case  they 
are  entitled  to  a  declaration  of  the  nature  and  value  of 
the  goods  (z).  The  statute  also  provides  (a)  that  no 
public  notice  or  declaration  shall  have  any  binding 
effect,  but  nothing  in  the  Act  is  to  be  construed  to 
annul  or  in  anywise  afifect  any  special  contract  between 
the  carrier  and  the  customer  (6),  and  nothing  in  the 
Act  is  to  extend  to  protect  any  carrier  from  any  loss 
arising  from  the  felonious  acts  of  any  person  in  his 
employ,  or  to  protect  any  employee  from  any  loss 
arising  from  his  own  personal  misconduct  or  neglect  (c). 
Although  a  customer  may  declare  a  package  to  be  of 
some  particular  value,  in  the  event  of  its  loss  the 
carrier  is  not  precluded  by  that  value,  but  may  demand 
proof  of  the  actual  value,  which  is  all  he  is  liable 
for  (d),  and,  as  stated  above,  even  although  the  carrier 
has  omitted  to  put  up  any  notification  as  to  extra  charge. 


(y)  1 1  Geo.  4,  &  I  Wm.  4,  c.  68. 
(2)  Sect.  3,  see  note  (e)  p.  108. 
(a)  Sect.  4. 
(6)  Sect  6. 

(c)  Sect.  8.    As  to  *' felonious  acts  "  see  Qogaarty  y.  Qrtat  S.  d:  W. 
By.  Co. ,  9  Irish  Reports  (C.  L.)  233. 
{d)  Sect.  9. 
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it  appears  he  is  entitled  to  a  declaration  of  the  value 
and  nature  of  the  goods  (e). 

Where  this  ^^  cases  of  goods  not  of  the  kind  mentioned  in  the 

Act  does  not    ^^t  or  when  the  value  is  not  above  ;^io,  then,  in  the 

apply  earners  '  i,.  ,* 

common  law    absence  of  any  special  contract  and  subject  to  the  Act 
remaiM.         ii^xt  mentioned,  the    carrier's  common  law  liability 
remains  by  the  express  provision  of  the  Act,  notwith- 
standing any  public  notice  (/). 

Eyation  of  the      Eailway  companies  frequently  escaped  the  provisions 
compantes.^*^  of  this  Act  by  putting  notices  on  the  receipts  given  to 
persons  delivering  goods  to  be  carried,  and  this  was  held 
to  constitute  a  special  contract  between  the  parties. 
Th  Raiiw       '^^^  Eailway  and  Canal  TraflSc  Act,  1854  (g),  therefore 
and  Canal       providcs  (A)  that  no  such  notice  shall  have  any  effect, 
i8m.*    *  '      ^^^  ^^^^  nothing  therein  contained  is  to  prevent  com- 
panies from  making  such  conditions  with  respect  to 
the  forwarding  and  delivering  of  any  goods  as  shall 
be  adjudged  by  the  Court  or  judge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable,  and  no  special  contract  as  to  the  forward- 
ing and  delivering  of  any  goods  shall  be  binding  upon 
any  one  unless  signed  by  him  or  the  person  delivering 
Difficulties  in  the  goods  to  be  Carried.     Very  great  diflSculty  has 
this  Act."^       arisen   on  the    construction  of  this   provision,  as  to 
whether  the  statute  only  requires  that  there  should  be 
some  special  contract,  and  requires  nothing  as  to  the 
conditions  to  be  contained  in  it,  and  that  in  addition  to 
a  special  contract  in  writing  signed,  reasonable  condi- 
tions may  bind  which  are  not  made  part  of  a  contract, 
but  only  given  notice  of — or,  to  put  the  matter  more 
directly  in  the  shape  of  two  questions :   i.  When  a  con- 
dition is  reasonable,  does  it  require  also  to  be  reduced 
into  writing  and   signed  ?    and   2.  When  there  is  a 

{e)  Hart  y.  Baxendale,  6  £x.  769 ;  Pinciani  y.  L.  ^  S.  W.  Ry,,  18 
C.  B.  226. 
(/)  II  Geo.  4,  &  I  Wm.  4,  c  68,  s.  4. 
(g)  17  h.  18  Vict,  c  31, 
(A)  Sect.  7. 
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special  contract,  can  the  question  of  its  reasonableness 
be  gone  into  ?  However,  the  weight  of  authority  is 
certainly  to  answer  both  questions  in  the  aflBrmative, 
and  to  treat  the  words  "  special  contract "  and  "  condi- 
tions," used  in  the  Act,  as  synonymous  terms  (t),  so 
that  there  must  always  be  a  special  contract  in  writing 
signed,  and  reasonable  conditions  contained  therein  (k). 
The  burden  of  proving  that  a  condition  inserted  in  a 
special  contract  is  a  reasonable  condition  is  on  the 
company  setting  it  up  (I).  It  has,  however,  been 
decided  that  the  Act  does  not  apply  to  contracts  made 
by  railway  companies  exempting  themselves  from  lia- 
bility by  loss  or  detention  beyond  the  limits  of  their 
own  lines  (m).  The  same  Act  (sect.  7)  also  exempts 
companies  from  liability  for  loss  beyond  (i)  for  horses 
the  sum  of  £$0,  (2)  neat  cattle  £1$,  and  (3)  sheep 
and  pigs  £2  per  head,  unless  a  higher  value  is  declared, 
and  an  increased  rate  paid  or  agreed  to  be  paid,  to  be 
notified  as  under  the  Carriers'  Act,  and  if  this  is  not 
done  the  liability  of  a  company  is  limited  to  the 
amount  specified  in  the  Act  without  there  being  any 
written  contract  or  any  special  declaration  of  value  (n). 

It  has  also  been  provided  by  the  Eailway  Regulations  Liability  when 
Act,  1 868  (0),  that  where  a  company  by  through  book-  carry  partly 
ing  contracts  to  carry  partly  by  rail  or  canal  and  sea,  a  ^^  "^ 
condition  exempting  such  company  from  liability  from 
any  loss  by  danger  of  seas  and  navigation,  published 
in  a  conspicuous  manner  in  the  oflBce  where  the  book- 


(0  Simarii  v.  OrecU  Western  Ry.  Co,,  1 8  C.  B.  805  ;  Mc  if  anus  v. 
Lancashire  Ry.  Co.,  2  H.  &  N.  693  ;  North  Stafford.  Ry.  Coys.  y.  Peek^  E. 
B.  &  E.  986 ;  and  on  appeal  to  the  House  of  Lorda,  32  L.  J.  (Q.  B.) 
241,  in  which  the  judges  were  divided  in  their  opinion. 

(k)  As  to  what  is  a  reasonable  condition,  see  Corrigan  ▼.  Oreat  North- 
em  and  Manchester,  Sheffield,  and  Lincolnshire  Ry.  Cos.,  6  L.  R.  Ir.  90 ; 
Ashenden  v.  L.  B.  <fc  S.  C.Ry.  Co.,  L.  R.  5  Ex.  D.  190 ;  28  W.  R.  511  ; 
42  L.  T.  586 ;  APNaUy  v.  Lane,  and  Yorks.  Ry.,  8  L.  R.  Ir.  81. 

(l)  Ruddy  V.  Midland  Cheat  Western  Ry.  Co.,  8  L  R  Ir.  224. 

(m)  Zum  y.  South-Ecutem  Ry.  Co.,  L.  K  4  Q.  B.  539  ;  Doclan  y. 
Midland  Ry.  Co.,  10  Irish  Reps.  (C.L.)  47. 

(n)  HiU  V.  London  and  North- Western  Ry.  Co.,  42  L.  T.  513. 

(0)  31  &  32  Vict  c.  119,  8.  14. 
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ing  ifl  eSeeted,  and  prixited  in  a  legiMe  manner  on 
the  receipt  note,  ahall  be  perfectly  rsdid.  The  statute 
34 &  35  Tict  e»  78, 3.  1 2,  alao  pioTklea  tiiat  iriioe  mnj 
railway  company  nnder  a  ooBtiact  for  carrying  p»- 
aons,  animals,  or  goods  by  aea,  pcocnzes  the  same  to  be 
carried  in  a  Teasel  not  belcmging  to  the  railway  com- 
pany, their  liability  is  to  be  the  same  as  Uioiigh  the 
vessel  had  belonged  to  the  company. 

TK«4vt7o#         The  carrier's  dnty  is  to  carry  all  goods  delivaed  to 
him  of  the  kind  that  he  nsnally  carries,  provided  that 
he  has  room  in  his  carriage,  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  snch  canying 
to  be  by  his  ordinary  ronte,  and  with  reasonable  dili- 
gence ;  and  with  regard  to  his  charges  for  carrying, 
though  he  is  entitled  to  be  paid  beforehand,  yet  he  is 
not  entitled  to  be  paid  before  he  has  received  the  goods 
for  carriage,  so  that  in  an  action  against  him  for  not 
carrying,  it  is  sufficient  to  all^e  readiness  and  will- 
ingness to  pay  the  amount  of  the  carriage  without  prov- 
Ctrri«g«  hj  *  ing  actual  tender  of  it  (p).     His  liability  ceases  at  the 
pftiif  atn   '    termination  of  the  carrying,  and  where  goods  delivered 
•nothSTclofil.^  to  a  railway  company  to  be  carried,  are  carried  partly  on 
l>ftDy*i  lio«.      that  and  partly  on  another  line,  the  original  company 
will  generally  be  liable  unless  they  restrict  their  liability 
Th«  pOTWfi  to  by  a  condition  to  that  effect  {g).    As  a  general  rule,  the 
%%wn%\\j  ih«   person  to  sue  the  carrier  is  the  consignee,  for  the  con- 
oofiiigiMf .       tract  is  really  with  him,  the  consignor  being  his  agent 
to  retain  the  carrier,  but  if  the  consignee  has  not 
acquired  any  property  in  the  goods,  then  the  consignor 
is  the  person  to  sue.     It  is  the  duty  of  any  person 
delivering  goods  of  a  dangerous  character  to  be  carried, 
Ai  4o  cUn-       to  give  notice  of  their  dangerous  character  (r),  and  it 
gtruua  goo  i.    .^  pjiQyijg^j  \^^  Statute  (a)  that  where  goods  of  a  specially 

dangerous  character  are  delivered  to  be  warehoused 


( f))  Pickfwd  V.  Qnsmd  Junction  Ry,  Co.,  8  M.  &  W.  372. 
{q)  Zunz  V.  SouUt-EatUm  Ry,  Co,^  L.  B.  4  Q.  K  539. 
(r)  ParraiU  v.  Bamu,  31  L.  J.  (C.  P.)  137. 
(9)  39  a  30  Viot  a  69,  B.  3. 
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or  carried,  the  true  name  or  description  of  such  goods, 
with  the  words  "  specially  dangerous,"  must  be  marked 
on  them,  and  a  notice  in  writing  given  to  the  ware- 
houseman or  carrier,  or  the  person  so  delivering  them 
is  subject  to  imprisonment  or  fine. 

Railway  companies  are  bound  to  carry  passengers'  Ai  to  railway 
personal  luggage  free  of  extra  charge,  and  their  lia-  pJSonSi"* 
bility  as  to  it  is  that  of  common  carriers,  unless  the  "»k8»8«« 
passenger  has  taken  it  peculiarly  into  his  custody  (t). 
As  to  what  will  be  comprehended  under  the  term 
"  personal "  or  "  passenger  "  luggage,  it  may  be  stated 
to  mean,  not  only  wearing  apparel,  but  all  things  which 
under  the  particular  circumstances  of  the  case  for 
convenience  a  passenger  would  ordinarily  carry  with 
him  (u).     If  articles  are  deposited  in  the  cloak-room 
of  a  railway  company,  then  their  position  is  that  of 
ordinary  bailees,  subject  to  the  terms  of  any  notices 
they  may  have  issued  (x). 

With  regard  to  the  subject  of  the  liability  of  carriers  Li*baity  of 
of  passengers  for  injuries  done  to  them,  although  it  ^  MMongen 
cannot  be  considered  under  the  heading  of  the  present  ^^^  »»J«>T  to 
chapter,  yet  it  may  be  here  convenient  to  inform  the 
student  that  it  is  very  dififerent  to  that  of  common 
carriers  of  goods,  who,  as  we  have  seen,  are,  at  common 
law,  insurers.     The  contract  of  a  carrier  of  passengers 
is  only  to  carry  safely  and  securely  as  far  as  care  and 
forethought'  on  his  part  can  go,  and  if  an  accident 
which  he  could  not  possibly  have  prevented  takes  place, 
he  is  under  no  liability.     There  must  be  some  negligence 
on  his  part  shewn,  and  there  must  be  no  contributory 


{t)  Jlichardt  v.  London,  Brighlony  and  South  Cooit  Ry,  Co.^  7  C.  B.  839 ; 
TaUey  v.  Oreat  Wedem  Ry.  Co.,  L.  R.  6  C.  P.  44  ;  40  L.  J.  C.  P.  9. 

(k)  See  on  this  point  Phelps  r.  London  and  Norifi  Wettem  Ry.  Co.,  34 
L.  J.  (C.  P.)  259  ;  Macrow  v.  Great  Western  Ry.  Co,,  It.  K.  6  Q,B.  612  ; 
40  L.  J.  Q.  B.  300. 

(x)  Chapman  v.  Great  Western  Ry.  Co.,  L.  R.  5  Q.  B.  D.  278 ;  49  L. 
J.  Q.  B.  420 ;  28  W.  R.  566  ;  Harris  v.  Great  Western  Ry,  Co.,  L.  R. 
I  Q.  B.  Div.  515  ;  45  L.  J.  Q.  B.  729. 
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negligence  on  the  part  of  the  passenger ;  a  pHmd  fade 
case  of  neglect  on  the  carrier's  part  will,  however,  be 
always  made  out  by  shewing  that  the  vehicle  was 
under  his  absolute  control.  This  subject  is  considered 
hereafter  under  our  division  "  Torts  "  (y). 


Definition  of 
an  innkeeper. 


Hit  dntj. 


An  innkeeper  may  be  defined  as  one  who  keeps  a 
house  where  the  traveller  is  supplied  with  everything 
that  he  has  occasion  for  while  on  his  way(«).  He 
stands  to  a  certain  extent  in  a  public  capacity,  and  it 
is  his  duty  to  receive  all  guests,  with  their  goods,  who 
come  to  him,  provided  they  are  not  drunk  or  dis- 
orderly, or  suffering  from  any  infectious  disorder,  and 
that  they  tender  to  him  a  proper  and  fair  amount  for  his 
charge ;  and  if  an  innkeeper  fail  in  this  his  duty,  he  is 
liable  to  be  indicted,  or  to  have  an  action  for  damages 
brought  against  him  (a).  By  the  common  law  the 
liability  of  an  innkeeper  is  very  extensive,  being  for 
all  losses  except  those  arising  by  the  act  of  God,  the 
King's  enemies,  or  the  fault  of  the  guest,  for  very  much 
the  same  reason,  no  doubt,  as  has  been  before  stated 
with  regard  to  carriers  (6).  The  leading  case  on  the 
liability  of  innkeepers  is  Calye's  Case  (c),  in  which  it 
Caiy^i  Cote,  is  laid  down  that  to  charge  an  innkeeper  the  following 
circumstances  are  necessary : — 


Hif  liabilitj 
at  common 
law. 


1.  The  inn  ought  to  be  a  common  inn,  so  that  in 
the  case  of  lodging  at  some  private  person's  house,  and 
a  robbery  there  occurring,  the  landlord  would  not 
necessarily  be  liable. 

2.  The  party  ought  to  be  a  traveller  or  passenger. 

3.  The  goods   must  be  in   the   inn,  and  for  this 


(y)  Pott,  part  iL  ch.  vL  p.  373  et  aeq. 
{z)  Thompton  v.  Lacy,  2  B.  &  A.  22(3. 
(a)  Fell  V.  Knight,  10  L.  J.  (Ex.)  277. 
(6)  See  ante,  p.  105. 
(c)  I  S.  L.  G.  131  ;  8  Coke,  32. 
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reason  the  innkeeper  is  not  bound  to  answer  for  a 
horse  put  out  to  pasture. 

4.  There  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  servants ;  and, 

5.  The  loss  must  be  to  moveables,  and  therefore  if 
a  guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it 

The  liability  of  innkeepers  being,  as  above  stated.  The  inn- 
so  extensive,  it  was  only  natural  that,  in  the  course  ^2^51^27  vict 
of  time,  it  should  be  restricted  in  like  manner  as  °'  '^^^• 
has  been  shewn  the  liability  of  carriers  was  restricted ; 
and  by  the  Innkeepers'  Act  (d)  it  is  provided  (e)  that 
no  innkeeper  shall  be  liable  to  make  good  any  loss  or 
injury  to  goods  or  property  brought  to  his  inn  (not 
being  a  horse  or  other  live  animal,  or  any  gear  ap- 
pertaining thereto,  or  any  carriage),  to  a  greater  amount  . 
than  ;£^30,  except  (i)  where  the  goods  are  stolen,  lost, 
or  injured,  through  the  wilful  neglect  or  default  of  the 
innkeeper  or  any  person  in  his  employ;  or  (2)  where 
the  goods  are  deposited  with  him  expressly  for  safe 
custody,  in  which  latter  case  he  may  demand  that 
the  goods  shall  be  placed  in  a  sealed  box  or  other 
receptacle.  If  an  innkeeper  refuses  to  receive  goods 
for  safe  custody,  or  if  by  his  default  the  guest  is  unable 
to  so  deposit  them,  he  is  not  to  have  the  benefit  of 
the  Act  (/),  and  he  must  cause  at  least  one  printed 
copy  of  sect,  i  to  be  exhibited  in  a  conspicuous  part 
of  the  hall  or  entrance  to  the  inn,  and  will  only  be 
entitled  to  the  beuefit  of  the  Act  whilst  so  exhibited  {g). 

An  innkeeper  has  no  right  to  detain  his  guest's  innkeeper  maj 
person  till  his  bill  is  paid,  but  he  has  a  right  of  lien  on  pjj^rty!*but 

____^__  "***  ^*'  penon, 

to  get 

id)  26  &  27  Vict.  c.  41.  .  payment. 

{e)  Sect  I. 

(/)  Sect  2. 

Ig)  Sect.  3. 
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property  brought  by  the  guest  to  the  inn,  notwith- 
standing even  that  the  property  does  not  belong  to  the 
guest,  or  is  not  ordinary  traveller's  luggage  (A) ;  and 
with  regard  to  carriages  and  horses,  the  lien  is  not 
limited  to  the  charge  for  the  keep  of  the  horses  and  the 
care  of  the  carriages,  but  extends  to  the  whole  charges 
against  the  guest  (t).     The  Innkeepers*  Act,  1878,  as 
before  noticed,  now  gives  the  innkeeper  a  right  of 
Liabilitv  of      actively  enforcing  his  lien  (k).     As  before  noticed  on 
or^boafding-"*  t^®  dccisiou  in  Colye's  Case,  a  lodgmg-house  or  boarding- 
house  keeper    house  keeper  is  not  liable  as  an  innkeeper ;  he  is  liable 

not  the  same  •*•  -  •*■       ' 

aa  innkeeper's,  only  in  a  less  degree,  his  duty  being  to  use  an  ordinary 
amount  of  care  with  regard  both  to  his  guest  and  his 
guest's  goods  (Q. 

• 

We  have  now  gone  through  the  different  kinds  of 

bailments  in  Lord  Holt's  division  in  Coggs  v.  Bemard(m), 

Another  q^  'v^hich  it  is   apparent  that  another  classification 

classification  ^^ 

of  bailments,  (which  has  been  stated  in  various  text-books)  may  be 
given.  It  has  the  advantage  of  simplicity,  and  is  as 
follows : — 

1.  Bailments  exclusively  for  the  benefit  of  the  bailor. 
(This  will  include  those  styled  depositum  and  man- 
datum,) 

2.  Bailments  exclusively  for  the  benefit  of  the  bailee. 
(This  will  include  that  styled  commodatum.) 


(A)  Snead  v.  WaOciM,  I  C.  B.  (N.S.)  267  ;  ThrdfaU  v.  Barwick,  L. 
R.  7  Q.  B.  711;  41  L.  J.  Q.  B.  266,  affirmed  on  appeal,  L.  R.  10  Q.  B. 
210;  44  L.  J.  Q.  B.  87.  But  this  rule  must  not  be  taken  in  any  way 
as  appl3ring  to  give  an  innkeeper  any  right  of  lien  in  respect  of  goods 
the  property  of  a  third  person  sent  to  the  guest  in  the  inn  for  a  temporary 
purpoM,  e.g.  a  piano  or  other  article  upon  hire  {Broadwood  v.  Qranara^ 
10  Ex.  417). 

(•)  MuUivger  v.  Florence,  26  W.  R.  385  ;  38  L.  T.  167. 

Ik)  Ante,  pp.  87,  88. 

{I)  Dantey  v.  Bichardion,  3  E.  &  B.  144.  This  case  also  shews  the 
doubt  on  the  point  of  the  extent  of  the  liability  of  such  a  person  in  case 
of  a  loss  to  his  guest's  goods  arising  from  his  servant *s  negligence  See 
also  as  to  lodging-houses,  Holder  v.  Soulby,  8  C.  B.  (N.S.)  254. 

(m)  See  ante,  p.  99. 
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3.  Bailments  partly  for  the  benefit  of  the  bailor  and 
partly  for  the  benefit  of  the  bailee.  (This  will  include 
those  styled  locatio  ret,  vadium  or  pignori  acceptum, 
and  locatio  operis  faciendi,) 

There  being  a  property  in  the  case  of  goods  bailed  Bwior  or 
both  in  the  bailor  and  bailee,  generally  speaking  either  gen^raUy'' 
may  maintain  an  action  in  respect  of  the  same  (n),       maintain  an 

•^  ^  ^   ^  action  m 

■ respect  of  the 

/  X  d       1  ^  o  gooida  bailed, 

(n)  See  Aiaopott,  pp.  318,  319. 
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CHAPTER  V. 

OF  MERCANTILE  CONTRACTS,  AND  HEREIN  OF  BILLS  OF 
EXCHANGE,  PROMISSORY  NOTES,  AND  CHEQUES. 


Mfttfcers  Although   for   convenience  the  title  given    to  this 

thil  o\apte?    chapter  is  "  Mercantile  Contracts,"  &c.,  it  must  not  be 
not  exdMiveiy  understood  that  the  matters  treated  of  in  it  are  ex- 

mercantile. 

clusively  mercantile,  but  only  more  generally  so ;  for 
instance,  both  agencies  and  partnerships  may  of  course 
occur  in  matters  not  strictly  mercantile. 


It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business  persons  may  be  unable  to  do  personally 
all  acts  comincr  within  the  scope  of  their  transactions, 
and  for  this  reason  they  employ  other  persons  to  act 
for  them,  and  such  persons  are  called  agents  for  them 
the  principals,  and  acts  done  by  the  agents  are  con- 
sidered to  be  done  by  the  principals  by  force  of  the 
maxim  Qui  facit  per  ahum  facit  per  $e.  Generally 
speaking,  what  a  person  can  do  himself  he  may  do  by 
an  agent,  and,  ordinarily  speaking,  an  agent  may  be 
authorized  by  mere  word  of  mouth ;  but  to  execute  a 
deed  an  agent  must  be  authorized  by  deed,  and  the 
agent  that  is  allowed  under  the  ist  and  3rd  sections 
of  the  Statute  of  Frauds  (0)  must  be  authorized  by 
writing.  The  relation  of  principal  and  agent  requires 
the  consensus  of  both  parties  ;  there  must  be  an  express 
or  implied  assent  to,  or  a  subsequent  ratification  of,  that 
relation  (p),     No  person  can  authorize  another  to  do  for 


Who  are 
agents. 


Qui  facit  per 
alium  facit 
per  ic 


(0)  29  Car.  2,  c.  3. 

(p)  Markvfick  v.  Hardingham,  L.  R.  15  Ch.  D.  349 ;  29  W.  R.  361 ; 
43  L.  T.  647. 
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him  what  he  cannot  do  himself,  for  naturally  he  can- 
not pass  to  another  a  power  which  he  never  had  him- 
self ;  but  though  this  is  so,  persons  who  cannot  do  acts  Penons  not 
for  themselves  are  generally  speaking  competent  to  act  ieYirtheieM^ 
as  agents,  e.g.  infants  or  married  women,  for  they  are  *°*  **  •gents, 
exercising  not  their  own,  but  another  person's  power  {q). 

The  powers  of  an  agent  vary  according  to  the  autho- 
rity he  is  invested  with,  and  from  these  powers  there 
are  said  to  be  three  kinds  of  agencies : — 

1.  Universal  agency,  which  is  the  largest  and  widest  Three  kinds 
kind,  being  a  general  authority  to  do  any  acts  without  ®^  *fi;«ncie^ 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 

2.  General  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.  the  authority  that  is 
vested  in  a  wife  to  bind  her  husband  for  necessaries 
without  any  particular  sanction  on  each  occasion  from 
him. 

3.  Special  agency,  which  is  the  most  limited  and 
usual  case  of  agency,  being  where  a  person  has  simply 
an  authority  to  do  some  particular  act  for  the  prin- 
cipal (r). 

There  is  a  very  important  difference  to  be  noted  be-  Diflferences 
tween  universal  and  general  agencies  on  the  one  hand,  unirersai 
and  special  agencies  on  the  other  hand,  with  regard  ^nSw  on 
to  the  power  to  bind  the  principaL     In  the  former,  the  one  hand 
even  although  the  act  exceeds  the  agent's  authority  in  agenciei  on 
the  particular  instance  and  is  contrary  to  the  principal's  **^®  ^^^^^* 
instructions,  yet  if  it  comes  vrUhin  the  scope  of  his  ordinary 


(9)  See  Story  on  A^ncy,  pi  6  ;  Co.  Litt.  52  a. 
(r)  Ibid.,  p.  23  c<  $€g. 
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Omnii 
riUihdbitio 
retrotrahitur 
et  mandato 
priori  CBqui- 
parcUur, 


authority  the  principal  is  liable  (s) ;  thus,  for  instance, 
supposing  a  servant  to  have  a  general  authority  to  order 
goods  for  his  master,  and  the  master  one  day  with- 
draws that  authority,  yet  if  the  servant  orders  goods  as 
theretofore,  the  tradesman  not  knowing  of  such  with- 
drawal, the  master  will  be  liable,  because  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority.  In 
the  case  of  special  agency  this  will  not  be  so ;  it  is 
the  duty  of  the  party  contracting  with  such  an  agent 
to  inquire  and  see  as  to  the  extent  of  his  authority, 
and  if  he  exceeds  it  the  principal  cannot  be  liable  (t). 
So  that  where  the  owner  of  a  public-house  left  a 
manager  in  possession  of  the  premises,  instructing  him 
only  to  deal  with  particular  persons,  it  was  held  that 
there  was  no  evidence  to  be  left  to  the  jury  of  his 
liability  to  other  persons  for  goods  supplied  (u).  But 
although  an  act  may  be  done  without  any  authority 
from  the  principal,  and  therefore  not  bind  him,  yet 
if  at  the  time  of  doing  the  act  the  agent  professed  thai  he 
was  acting  for  the  pri/ndpal  (x),  it  may  be  subsequently 
ratified  by  the  principal,  and  become  his  act  just  as 
much  as  if  he  had  authorized  it  beforehand ;  for  the 
maxim  is,  omnis  ratihabitio  retrotrahitur  et  mandato 
jyriori  (zquA/paraJtur  (y). 


As  to  the  effect  An  important  point  on  the  law  of  principal  and 
to?n  Jgeit!  *  agent  is  as  to  the  efiect  of  a  person  contracting  with 
an  agent  giving  credit  to  the  agent ;  of  course,  gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  with  him  will  charge  his 
principal,  but  it  may  be  that  it  is  not  known  that  he  is 
an  agent,  or  though  known  that  he  is  an  agent,  it  is 


(«)  Smethurtt  t.  Taylarf  12  M.  &  W.  545  ;  NaiionaJL  Bolivian  Navi- 
gation Co,  V.  Wilton,  L.  R.  5  App.  Cae.  290 ;  43  L.  T.  70 ;  Cfutpleo 
V.  Bruntwick  Building  Society,  L.  R.  6  Q.  B.  D.  696 ;  50  L.  J.  Q.  B. 
372  ;  29  W.  R.  529. 

(t)  East  India  Co.  v.  Sensley,  I  Esp.  III. 

(u)  Daun  v.  Simmont,  28  W.  R.  129 ;  41  L.  T.  783. 

(ar)  Per  Parker,  J.,  Vere  v.  Ashby,  10  B.  &  C.  288. 

(y)  Madean  y.  Dunn,  4  Bing.  722. 
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not  known  who  his  principal  is,  or,  though  iJbth  the 
above  facts  are  known,  the  agent  not  contracting  as 
agent,  it  may  be  preferred  to  charge  him  to  his  princi- 
pal The  law  upon  this  point  is,  that  if  the  fact  of  the 
person  being  an  agent  is  not  known,  or  though  the 
agency  is  known  the  name  of  the  principal  is  not, 
though  credit  is  first  given  to  the  agent,  the  principal 
on  being  discovered  may  be  sued  (z) ;  but  that  if  the 
principal  is  known,  and  credit  has  yet  been  given  to 
the  agent  who  has  made  himself  personally  liable,  the 
principal  cannot  afterwards  be  charged,  for  the  person 
has  made  his  election  (a).  The  leading  cases,  referred 
to  below,  of  Paterson  v.  Gandesequi,  Addison  v.  Oan-  Patenon  v. 
desequi,  and  Thomson  v.  Davenport,  are  usually  quoted  aS^^!^!  ' 

together  upon  this  subject.  Gandesequi; 

Davenport, 

Where  a  broker  or  agent  buys  goods  in  that  capa-  Bflfeot  of  pay- 
city  for  his  principal,  though  he  does  not  at  the  time  j^tlker  or 
disclose  his  principal,  yet  the  principal  is,  on  being  *«*''*• 
discovered,  liable  for  the  price,  and  this  although  he 
has  paid  the  broker  or  agent,  unless  indeed  before 
payment  to  the  broker  or  agent  the  vendor  has  by 
his  conduct  led  the  principal  to  believe  that  he  had 
been  already  paid  by  the  broker  (b). 

The  cases  in  which,  contrary  to  the  general  rule,  the  OiMt  in  which 
agent  incurs  personal  liability,  may  be  stated  to  be  as  JS^yUable. 
follows : — 

I.  Where  the  agent  conceals  his  principal.  Here 
we  have  just  seen  that  though  the  agent  is  liable,  it 
is  in  the  option  of  the  other  contracting  party  on 
discovering  the  principal  to  sue  either  principal  or 
agent. 


(z)  Tkom$on  v.  Davenport^  2  S.  L.  C.  377  ;  9  B.  &  C.  78. 

(a)  Paterton  t.  Gandesequi,  2  S.  L.  C.  360  ;  15  East,  62  ;  Addison  v. 
Gandesequi,  2  S.  L.  C.  369 ;  4  Taunt.  574. 

(6)  Ueald  v.  Kenworthy,  L.  R.  10  Ex.  739 ;  24  L.  J.  Fx.  76 ;  Irvine 
▼.  Watson,  L.  R.  5  Q.  B.  D.  414 ;  49  L.  J.  Q.,B.  531 ;  42  Xi.  T.  8ia 
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2.  Where  he  acts  without  authority,  or  after  his 
authority  has  determined.  But  if  he  could  not  have 
known  of  the  determination  of  his  authority  this  would 
not  be  so  ;  thus,  an  action  was  brought  for  necessaries 
supplied  to  a  woman  after  her  husband's  death  whilst 
on  a  foreign  voyage,  but  before  she  knew  of  his  decease, 
and  it  was  decided  that  she  was  not  liable  (c). 

3.  Where,  though  having  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5.  Where,  though  contracting  as  agent,  he  uses  words 
to  bind  himself,  e.g,,  if  he  covenants  personally  for 
himself  and  his  heirs  (d). 


Britisb  ftgent 
contracting 
for  foreign 
prinoipaL 


It  was  formerly  a  rule  that  where  a  British  agent 
contracted  for  a  foreign  principal,  the  British  agent 
might  be  sued,  because  it  was  said  there  was  no  respon- 
sible employer ;  but  this  is  not  now  so,  the  rule  being 
that  in  all  cases  of  this  kind  it  is  entirely  a  question  of 
intention  whether  under  the  particular  circumstances 
the  credit  was  intended  to  be  given  to  the  agent  or  the 
principal  {e). 


The  different        An  agent's  authority  may  be  determined  in  any  of 

ways  in  which  j.i.     i>  n       • 

an  agent's       the  foUowmg  ways,  i.e. : — 

authority  may 
be  determineu. 

I.  By  the  principal's  revocation  of  it,  and  death  will 


(c)  Smout  V.  Ilberyt  10  M.  &  W.  i.  Probably,  however,  the  husband's 
estate  would  be  liable  in  such  a  case.  See  Drew  v.  Nunn  (L.  R.  4  Q.  B. 
D.  661  ;  48  L.  J.  Q.  B.  591),  where  the  defendant  having  held  out  his 
wife  to  the  plaintiff  as  having  authority  to  pledge  his  credit,  afterwards 
became  insane.  The  plaintiff  being  unaware  of  the  insanity,  continued 
to  supply  the  wife  with  goods  on  credit,  and  it  was  held  that  the 
defendant  was  liable  to  the  plaintiff  for  the  price  of  the  goods  so 
supplied. 

{d)  See  hereon  Thomtu  v.  EdwarcUt  2  M.  &  W.  216,  and  cases  there 
cited. 

(e)  Cfreen  v.  Knpke,  25  L,  J.  (C.P.)  297. 
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operate  as  a  revocation  (/).  If  by  the  act  of  the  prin- 
cipal the  agency  is  revoked,  in  the  case  of  a  special 
agency,  nothing  further  done  by  the  agent  will  bind  the 
principal,  but  in  the  case  of  a  general  or  universal 
agency,  the  revocation  will  not  bind  third  persons  until 
made  known  to  them  {g) ;  for,  as  we  have  seen,  in  these 
agencies  the  principal  may  be  bound  if  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority  (A). 
In  ordinary  cases,  special  notice  should  be  given  by 
the  principal  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  the  agent,  and  in  addition  he 
should  give  a  general  notice  in  the  Gazette, 

2.  By  the  agent's  renunciation  with  the  principal's 
consent. 

3.  By  the  principal's  bankruptcy. 

4-  By  the   object   of    the    agency   being   accom- 
plished. 

5.  By  the  effluxion  of  time ;  and 


(/)  With  regard,  however,  to  powers  of  attorney,  it  is  provided  by  the 
Conveyancing  Act,  188 1  (44  &  45  Vict.  c.  41,  s.  47),  as  follows  : — "(1) 
Any  person  making  or  doing  any  payment  or  act,  in  good  faith,  in  pursu- 
ance of  a  power  of  attorney,  shall  not  be  liable  in  respect  of  the  payment 
or  act  by  reason  that  before  the  payment  or  act  the  donor  of  the  power  had 
died  or  become  lunatic,  of  unsound  mind,  or  bankrupt,  or  had  revoked 
the  power,  if  the  fact  of  death,  lunacy,  unsoundness  of  mind,  bankruptcy, 
or  revocation  was  not  at  the  time  of  the  payment  or  act  known  to  the 
person  making  or  doing  the  same.  (2)  But  this  section  shaU  not  affect 
any  right  against  the  pavee  of  any  person  interested  in  any  money  so 
paid ;  and  that  person  shall  have  the  like  remedy  against  the  payee 
as  he  would  have  had  against  the  payer  if  the  payment  had  not  been 
made  by  him.  (3)  This  section  applies  only  to  payments  and  acts  made 
and  done  after  the  commencement  of  this  Act.  The  Conveyancing 
Act,  1882  (45  &  46  Vict.  c.  39,  ss.  8,  9),  also  contains  further  provisions 
on  this  subject  allowing  a  power  of  attorney  given  for  valuable  considera- 
tion to  be  made  absolutely  irrevocable  by  an  expression  to  that  effect  being 
contained  in  the  instrument,  and  though  not  for  valuable  consideration, 
it  may  in  like  manner  be  niade  irrevocable  for  a  fixed  time  not  exceed- 
ing one  year  from  the  date  of  the  instrument. 

{g)  Monk  v.  Clayton^  Moll.  270 ;  cited  in  Niekion  v.  Brohan,  10 
Mod.  no. 

(A)  Ante,  pp.  117,  118. 
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6.  Formerly  by  the  marriage  of  a  feme  sole  agent  (t), 
but  probably  now,  since  the  Married  Women's  Property 
Act,  1882  (k),  this  is  no  longer  so. 

An  agent's  Uuless  a  Contrary  intention  appears,  the  authority 

inoiudei^  given  to  an  agent  must  be  taken  to  include  all  inci- 
incidentaiacti.  dental  acts  nccessary  for  accomplishing  the  principal 
object ;  for  instance,  a  person  sending  another  to  a  shop 
to  buy  goods  without  giving  him  money,  gives  to 
him  the  necessary  incidental  power  of  pledging  his 
credit  (/). 

The  principal,       The  proper  pcrsou  to  sue  on  a  contract  is,  generally 
■hoi^*  *******  speaking,  the  principal,  and  not  the  agents  unless  he 
generaUysne   has  some  Special  property  or  interest  in  the  subject- 
matter  of  the  contract  by  way  of  commission  or  other- 
His  lubiuty     wise,  e,g.  a  carrier  or  an  auctioneer  (m).     If  an  agent 
and  duty.        jg  remunerated,  he  is  bound  to  use  ordinary  diligence ; 
if  unremunerated,  then,  by  analogy  to  the  case  of  a 
voluntary  bailee  (n),  he  is  only  liable  for  gross  negli- 
gence, unless  he  is  possessed  of  any  special  skill  or  know- 
ledge, when  an  omission  to  use  such  skill,  or  negligence, 
will  be  imputable  to  him  for  gross  negligence  (p) ;  his 
duty  is  always  to  act  fairly  and  honestly,  and  keep 
proper  accounts  and  vouchers,  and  he  may  lose  his  right 
to  any  commission  he  might  otherwise  be  entitled  to 
by  not  doing  so  (p). 

Dd  credere  A  dd  credere  agent  is  one  who  agrees  with  his  prin- 

^^^  '  dpal,  in  consideration  of  some  additional  compensation, 

to  guarantee  to  him  the  payment  of  debts  to  become  due 

from  buyers.     Although  the  undertaking  of  a  rfe/  credere 


(i)  See  hereon  Story  on  Agency,  481. 
(*)  45  k  46  Vict,  c  75. 
(Q  Story  on  Agency,  p.  77. 
(m)  Hobinton  9.  MuUer,  4  £.  &  B.  954. 
(n)  Ab  to  which  see  antCt  p.  100. 

(o)  See  Ooggt  y.  Bernard,  I  S.  L.  C.   X99 ;  Lord  Raymond,  909 ; 
Wilwn  V.  BreU,  1 1  M.  &  W.  1 13. 
{p)  See  hereon  StaUUon  v.  Tke  Carron  Co,,  24  Bear.  353. 
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agent  is  certainly  a  collateral  promise  to  answer  for 
the  debt  of  another,  yet  it  has  been  decided  that  his 
engagement  need  not  be  in  writing  {q)^  as  is  necessary, 
as  we  have  seen,  in  the  case  of  guarantees  (r).  The 
reason  of  this  is  that  the  contract  of  the  dd  credere 
agent  is  not  to  guarantee  the  solvency  of  those  who 
purchase  from  him,  but  it  is  in  substance  a  contract 
with  the  principal  that  if  he  sells  the  goods  he  will 
pay  or  cause  to  be  paid  the  price  to  his  principal. 

Factors  and  brokers  are  peculiarly  mercantile  agents  Difference 
being  employed  constantly  to  effect  sales ;  the  differ-  ^tors  and 
ence  between  them  being  that  the  broker  has  not  pos-  ^«>lte"« 
session  of  the  goods  he  is  selling  for  his  principal,  but 
the  factor  has  (5).     At  common  law,  if  goods  wereFaotor'a 
placed  in  a  factor's  hands  for  sale,  he  having  only  a  5^*5,*^ 
power  to  sell  and  not  to  pledge,  he  could  not  give  ^J^^p*^?^ 
any  title  by  way  of  pledge,  that  not  being  within  the  common  law 
usual  scope  of  his  authority,  and  this  being  considered  ^Sujtwi' Acte? 
by  the  mercantile  community  as  an  undue  restriction 
of  the  operations  of  commerce,  certain  Acts  (^),  usually 
known  as  the  "  Factors'  Acts,"  have  been  passed.    By 
the  first  of  these  Acts  {6  &,  y  Geo.  4,  c.  94)  it  is  pro-  6  &  7  Geo.  4, 
vided  (u\  that  a  person  intrusted  (that  is,  a  factor  or  ^'  ^ 
agent  intrusted  as  such)  {x)  with  and  in  possession  of 
any  bill  of  lading,  is  to  be  deemed  the  true  owner  of 
any  goods  described  in  it  so  far  as  to  give  validity  to 
any  sale,  disposition,  pledge,  or  deposit,  provided  that 
the  buyer,  disponee,  or  pledgee  have  no  notice  of  his 
not  being  the  lond  fde  owner.     But  if  any  deposit  or 
pledge  is  made  as  a  security  for  any  pre-existing  de- 
mand, the  depositee  or  pledgee  acquires  only  the  same 

• 

iq)  Coutourier  t.  ffcuticy  8  Ex.  40 ;  Wickham  v.  Wickhanit  2  K.  & 
J.  478. 

(r)  AfUff  pp.  41,  42. 

(t)  Baring  v.  Corrie,  2  B.  &  Aid.  137.  Campbell  on  the  Law  of 
Sale  of  Goods,  408,  424. 

(0  6  &  7  Geo.  4,  0.  94 ;  5  &  6  Vict.  c.  39  ;  40  &  41  Vict.  c.  39. 

(u)  Sect.  2. 

\x)  Per  Bramwell,  L.  J.,  Jolimon  t.  CridU  Zyannait,  L.  R.  3  G.  P. 
D.  32  ;  47  L.  J.  (C.P.)  241. 
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interest  that  was  possessed  by  the  person  making  the 
deposit  or  pledge  (y),  and  if  any  person  accepts  a 
deposit  or  pledge  knowing  that  the  person  is  a  factor 
or  agent,  he  only  acquires  such  interest  as  was  pos- 
sessed by  the  factor  or  agent  at  the  time  of  the  deposit 
or  pledge  (2). 

5*  6  Vict.  By  the  S  &  6  Vict.  c.   39  it  is  provided  (a),  that 

any  agent  intrusted  with  the  possession  of  goods  or 
of  the  documents  of  title  to  goods  shall  be  deemed 
and  taken  to  be  the  true  owner  of  such  goods  and 
documents  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge,  lien,  or  security  bond 
fide  made  by  any  person  with  such  agent  so  intrusted 
as  aforesaid,  as  well  for  any  original  loan,  advance,  or 
payment  made  upon  the  security  of  such  goods  or  docu- 
ments, as  also  for  any  further  or  continuing  advance 
in  respect  thereof,  and  such  contract  or  agreement 
shall  be  binding  and  good  against  the  owner  of  such 
goods  and  all  persons  interested  therein,  notvrUhstand- 
ing  the  person  claiming  such  pledge  or  lien  may  have 
had  notice  that  the  person  with  whom  such  contract  or 
agreement  is  made  is  only  an  agent. 

The  foregoing       The  provisions  of  these  statutes  have  been  held  to 
appiT^to^me'r-  ^PP^y*  ^^^  generally,  but  to  mercantile   transactions 

cantile  tran-      onlv  ^AV      Tt  vrfkA    Alan    Violrl    fhitt  TirViPrA    ft  vpnHnr    ha(\ 
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only  (J).  It  was  also  held  that  where  a  vendor  had 
been  left  by  his  vendee  in  possession  of  documents  of 
title  to  goods,  he  could  not  under  the  before-men- 
tioned Acts  confer  a  good  title  upon  a  bond  fde 
pledgee  (c). 

40  k  41  Vict.        It  has,  however,  now  been  provided  by  the  40  &  4 1 
0.39. 

(y)  6  &  7  Geo.  4,  c  94,  s.  3. 

(2)  Sect.  5. 

(a)  Sect.  I. 

(6)  Wo9d  V.  Rowdiffe,  6  Hare,  191 ;  Monk  v.  WhUtenbury,  2B.  &  A. 
484. 

(c)  Johmon  V.  CridH  Lyonnait  Co,,  Johnton  v.  Blumenthafy  L.  R.  3 
C.  P.  D.  32 ;  47  L.  J.  0.  P.  241. 
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Vict  c.  39  (d),  that  where  any  goods  have  been  sold, 
and  the  vendor  or  any  person  on  his  behalf  continues 
or  is  in  possession  of  the  documents  of  title  thereto, 
any  sale,  pledge,  or  other  disposition  of  the  goods  or 
documents  made  by  such  vendor,  or  any  person  or 
agent  intrusted  by  him  with  the  goods  or  documents  so 
continuing  or  being  in  possession,  shall  be  as  valid  and 
effectual  as  if  such  vendor  or  person  were  an  agent 
or  person  intrusted  by  the  vendee  with  the  goods  or 
documents  within  the  meaning  of  the  two  previous 
Acts,  provided  that  the  person  to  whom  the  sale, 
pledge,  or  other  disposition  is  made  has  not  notice  that 
the  goods  have  been  previously  sold. 

But  for  this    provision   to    apply  the  relation  of  For  the  fore- 
factor  or  agent  must  clearly  exist.     Thus  in  a  recent  fo  ap^y^  the  ^ 
case,  Barrow  was  a  leather  merchant  in  London,  and  ^"j^^or  wrent 
Bonnell  a  tanner  in  Canada,  and  Barrow  agreed  to  pay  mast  have 
80  much  per  pound  for  every  hide  tanned  by  Bonnell  •^*^- 
in  the  mode  of  the  country,  and  the  hides  were  to  be  aty  Bank  v. 
sent  to  Bonnell,  who  was  to  procure  freight  and  send    **"'*^* 
them  back.     Barrow  sent  out  a  large  number  of  hides 
which  were  duly  tanned,  and  freight  was  procured  for 
them,  but  in  the  meantime  Bonnell  had  obtained  from 
the  Toronto  Bank  advances  on  his  own  account  on 
bills,  and  hypothecated  the  hides  to  the  bankers  as 
security  for  such  advances,  engaging  to  hand  over  to 
them  the  bills  of  lading  if  his  bills  of  exchange  were 
not  duly  honoured.    They  were  not  duly  honoured, 
and  the  bankers  (who  had  acted  in  entire  ignorance  of 
the  transaction  between  Barrow  and  Bonnell)  claimed 
to  retain  the  bills  of  lading  and  the  hides  until  their 
demands  were  satisfied.     It  was  held  that,  under  the 
circumstances  of  the  case,  Bonnell  could  not  claim  to 
be  Barrow's  factor  or  agent  entitled  to  pledge  Barrow's 
goods,  and  that  consequently  the  bankers  could  not  set 


id)  Sect  J. 
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up  any  tit^  to  the  goods  as  derived  from  him  against 
the  real  owners  (e). 

Further  pro-  With  regard  to  the  possession  of  a  vendee,  the  40 
4x'vkjt.\^39.  &  41  Vict,  c  39  (/)  also  provides  that  where  any  goods 
have  been  sold  or  contracted  to  be  sold,  and  the  vendee 
or  any  person  on  his  behalf  obtains  the  possession  of 
the  documents  of  title  thereto  from  the  vendor  or  his 
agent,  any  sale,  pledge,  or  disposition  of  such  goods  or 
documents  by  such  vendee  so  in  possession,  or  by  any 
other  person  or  agent  intrusted  by  the  vendee  with 
the  documents  within  the  meaning  of  the  two  previous 
Acts,  shall  be  as  valid  and  effectual  as  if  such  vendee 
or  other  person  were  an  agent  or  person  intrusted  by 
the  vendor  with  the  documents  within  the  meaning  of 
the  previous  Acts,  provided  that  the  person  to  whom 
the  sale,  pledge,  or  other  disposition  is  made  has  no 
notice  of  any  lien  or  other  right  of  the  vendor  in 
respect  of  the  goods. 

Power  of  sell-  Notwithstanding  that  the  authority  of  such  agent 
exwts  not-^°*  may  be  revoked  if  he  still  continue  in  possession  of  the 
revoeation^ff  g^ods  or  docimients  of  title  thereto,  he  can  give  a  good 
person  has  no  title  either  by  sale  or  pledge  to  persons  taking  without 
notice  of  such  revocation  (g). 

George  y.  The  case  of  George  v.  Clagett  (A)  is  an  important 

^^^  decision  on   the  principle  of  set-off  with  regard  to 

factors.  It  decides  that  if  goods  are  bought  of  a 
factor,  the  buyer  not  knowing  that  he  is  but  a  factor, 
and  the  principal  sues,  the  buyer  may  set  ofif  against 
him  any  claim  he  might  have  set  ofif  against  the  factor 
had  the  action  been  brought  by  him ;  but  if  he  knew 
he  was  a  factor  at  the  time,  then  he  cannot.  Also  if 
the  buyer  had  clearly  the  means  of  knowing  that  the 

(«)  City  Bank  v.  Barrow,  L.  R.  5  App.  Gas.  664 ;  43  L.  T.  393. 

(/)  Sect.  4. 

(y)  Sect.  2. 

(A)  2  S.  L.  0.  118  ;  7  T.  R  359. 
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person  with  whom  he  contracted  was  only  a  factor, 
and  ought  to  have  availed  himself  of  his  means  of 
knowledge,  he  is  considered  in  the  same  position  as  if 
he  had  actually  known  (t). 

It  has  also  been  decided,  somewhat  extending  the  Extension  of 
case  of  George  v.  Clageit,  but  yet  strictly  within  its  ciageu, ' 
principle,  that  though  the  buyer  knew  at  the  time  of 
buying  of  the  person  being  a  factor,  yet  he  is  entitled 
to  this  benefit  of  set-ofif  if  he  honestly  believed  that 
the  factor  was  entitled  to  sell  and  was  selling  to  repay 
himself  advances  made  for  his  principal  {k). 

A  partnership  may  be  either  actual  or  nominal ;  Partnership, 
actual  where  two  or  more  persons  agree  to  combine  Actual 
money,  labour,  or  skill,  in  a  common   undertaking,  P*"°**"* 
sharing  profit  and  loss ;  and  nominal  where  a  person  Nominal 
allows  his  name  to  be  held  out  to  the  world  as  a  part-  ^* 
ner  without  having  any  real  interest  in  the  concern  (I). 
An  actual  partnership,  again,  may  be  divided  into  the 
ordinary  partnership  where  a  person  has  an  interest 
and  his  name  appears ;  and  a  dormant  partnership.  Dormant 
where  a  person,  though  having  an  interest,  does  not  ^ 
appear  to  the  world  as  a  partner.     To  deal  with  the 
simplest  matter  first,  a  nominal  partner  is  not  always 
liable ;  he  is  only  liable  where  he  has  held  himself  out 
to  the  person  seeking  to  charge  him,  and  induced  him 
to  believe  him  to  be  a  partner  (m). 

In  the  case  last  cited  below,  Parke,  J.,  in  consider-  When  nomi- 
ing  whether  or  not  a  person  was  liable  as  a  nominal  Sable! 
partner,  said:  "If  it  could  be  proved  that  the  de- 

(i)  Baring  v.  Corrie,  2  B.  &  A.  137  ;  Borries  v.  Imperial  Ottoman 
Bankf  L.  R.  9  C.  P.  38 ;  43  L.  J.  C.  P.  3  ;  see  also  2  S.  L.  C.  121. 

(k)  Warner  v.  McKay^  i  M.  &  W.  595.  See  further,  on  set-off 
generaUy,  posty  pp.  242-244. 

(t)  Waugh  y.  Carver,  2  Hen.  Blackstone,  235  ;  I  S.  L.  C.  908,  and 
notes.  As  to  the  partnership  contract  see  also  Smiik  v.  Anderton,  L.  R.  1 5 
Gh.  D.  273  ;  50  L.  J.  Ch.  39  ;  29  W.  R.  21 ;  Jennings  t.  Hammond, 
L.  R  9  Q.  B.  D.  225  ;  51  L.  J.  Q.  B.  493. 

(m)  Dickenton  y.  Valpy,  10  R  &  C.  140. 
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f endant  had  held  himself  out  to  be  a  partner,  not  '  to 
the  world/  for  that  is  a  loose  expression,  but  to  the 
plaintiff  himself,  or  under  such  circumstances  of  pub- 
licity as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 
and  believed  him  to  be  a  partner,  he  would  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged, 
and  gave  credit  to  the  defendant  upon  the  faith  of  his 
being  a  partner.  The  defendant  would  be  bound  by  an 
indirect  representation  to  the  plaintiff  arising  from  his 
conduct,  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement"  If,  how- 
ever, a  person  had  express  notice  that  the  person  he 
is  seeking  to  charge  was  only  nominaUy  a  partner, 
then  it  seems  (n) — though  this  point  is  not  absolutely 
beyond  doubt  (p) — that  he  cannot  be  charged. 

What  wiu  With  regard  to  what  will  be  sufficient  to  constitute 

partnership  as  ^^  Ordinary  partnership,  the  rule  is  that  to  constitute 
parties^hem-  P®^^^^  partners  amongst  themselves  they  must  share 
selves,  and  as  ia  profits  and  losses  (p).  Any  agreement  to  share 
parties.  the  profits  and  losses  of  a  business  entitles  each  party 

as  against  the  other  to  the  general  rights  of  a  partner, 
wWch^oswr  iiioluding  an  interest  in  the  goodwill ;  and  the  agree- 
to  be  borne,  ment  has  this  legal  effect  notwithstanding  a  stipula- 
tion that  the  parties  shall  not  be  partners  (q).  There 
is  no  positive  rule  of  law  that  losses  are  to  be  borne 
between  partners  in  the  same  proportion  in  which  they 
enjoy  profits ;  but  where  partners  have  provided  for 
the  division  of  profits  in  certain  proportions  and  have 
made  no  provision  as  to  the  losses,  it  is  a  fair  inference 
that  they  intended  to  bear  losses  in  a  like  proportion  (r). 
With  respect  to  third  persons,  it  was  formerly  held  that 
if  they  shared  in  the  profits  in  any  way,  whether  for 

(n)  Alderson  t.  Pope^  i  Camp.  404,  n. 

(o)  See  Young  v.  AxteU,  cited  in  Waugh  v.  Carver^  i  S.  L.  C.  918. 
ip)   Waugh  V.  CarveTf  i  S.  L.  0.  908 ;  2  Hen.  Blackstone,  235. 
iq)  Pawtey  t.  Armstrong,  L.  R.  18  Ch.  D.  698  ;  50  L.  J.  Ch.  683. 
(r)  In  re  Albion  Life  Auurance  Society,  L.  R  16  Ch.  D.  83  ;  29  W. 
R.  109  ;  43  L.  T.  524. 
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their  own  benefit  or  as  trustees  for  the  benefit  of 
others,  that  was  sufficient  to  render  them  liable  as 
partners  (s).  The  decisions  tending  to  this  point  have 
however  been  altered  in  a  great  measure  by  the  lead- 
ing case  of  Cox  v.  Hickman  (t),  and  by  the  statute 
28  &  29  Vict.  c.  86. 

The  facts  in  the  case  of  Cox  v.  Eickman  shortly  Cox  v. 
stated  are  as  follows : — Two  partners,  S.  and  S.,  be-  ^*^'^*"*- 
coming  embarrassed,  executed  a  deed  whereby  they 
assigned  their  property  to  trustees,  whom  they  em- 
powered to  carry  on  their  business  under  the  name  of 
the  Stanton  Iron  Company,  and  to  do  all  acts  necessary 
in  such  business,  and  with  power  for  the  majority  of 
the  creditors  assembled  at  a  meeting  to  make  rules  for 
conducting  the  business,  or  to  put  an  end  to  it,  and 
after  the  debts  had  been  discharged  the  property  was 
to  be  re-transferred  by  the  trustees  to  S.  and  S.  Two 
of  the  creditors,  C.  and  K,  were  named  amongst  the 
trustees,  and  of  these  two  C.  never  acted,  and  K  only 
acted  for  six  weeks,  and  then  resigned.  Some  time 
afterwards  the  other  trustees,  who  continued  to  carry 
on  the  business,  became  indebted  to  one  H.,  and  gave 
him  bills  accepted  by  themselves  per  proc,  the  Stanton 
Iron  Company.  It  was  sought  to  make  C.  and  N.  liable 
on  these  bills  as  being  partners  as  regarded  third 
persons,  they  having,  at  any  rate  for  a  time,  partici- 
pated in  the  profits  of  the  concern,  not  only  as  trustees 
for  the  creditors  generally,  but  also  for  their  own 
advantage  in  their  capacity  of  creditors  of  S.  and  S. 
It  was,  however,  decided  that  there  was  no  partnership 
created  by  the  deed,  and  that,  consequently,  they  could 
not  be  sued  upon  the  bills,  and  that  to  constitute  a 
partnership,  even  with  regard  to  third  parties,  it  must 
be  shewn  that  the  person  or  persons  carrying  on  the 
business  were  duly  authorized  to  do  so  by  the  person 


(<)  Chitty  on  Contracts,  220^  22 1. 
(0  8  H.  of  L.  Cas.  268. 
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or  persons  sought  to  be  charged.  "  And  it  appears  to 
be  now  established"  (from  this  and  other  decisions) 
"  that  although  a  right  to  participate  in  the  profits  of 
a  trade  is  a  strong  test  of  partnership,  and  there  may 
be  cases  where,  from  such  participation  alone,  it  may 
be  inferred,  not  as  a  presumption  of  law,  but  a  fact, 
that  a  partnership  existed,  yet  the  question  whether 
that  relation  does  or  does  not  exist  must  in  each  case 
depend  on  the  real  intention  and  contract  of  the  par- 
ties "  (u). 

28 & 29  Vict        The  statute  28  &  29  Vict.  c.  86  (x)  provides  as  fol- 
«•  ^'  lows  :— 

Loan  of  money.  !•  "The  advance  of  money  by  way  of  loan  to  a 
person  engaged  or  about  to  engage  in  any  trade  or 
undertaking,  upon  a  contract  in  writing  with  such 
person  that  the  lender  shall  receive  a  rate  of  interest 
varying  with  the  profits,  or  shall  receive  a  share  of  the 
profits  arising  from  the  carrying  on  of  such  trade  or 
undertaking,  shall  not  of  itself  constitute  the  lender  a 
partner  with  the  person  or  persons  carrying  on  such 
trade  or  undertaking,  or  render  him  responsible  as 
such  "  (y). 

Remnnemtion  2.  "  No  Contract  for  the  remuneration  of  a  servant 
of  iervant,  &c.  ^^  agent  of  any  person  engaged  in  any  trade  or  under- 
taking by  a  share  of  the  profits  of  such  trade  or  under- 
taking, shall  of  itself  render  such  servant  or  agent 
responsible  as  a  partner  therein,  nor  give  him  the  rights 
of  a  partner  "  (z). 

Annuity  to  3.  "  No  pcrson,  being  the  widow  or  child  of  the 

JhiiST  **'        deceased  partner  of  a  trader,  and  receiving  by  way  of 


(u)  Chitty  on  Contracts,  221,  and  see  the  cases  cited  there  in  support 
of  this  statement. 

{x)  Sometimes  termed  "BoTiU's  Act." 
ty)  28  &  29  Vict  c  86,  s.  i. 
(z)  Sect.  2. 
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annuity  a  portion  of  the  profits  made  by  such  trader 
in  his  business,  shall,  by  reason  only  of  such  receipt, 
be  deemed  to  be  a  partner  of,  or  to  be  subject  to  any 
liabilities  incurred  by,  such  trader  "  (a). 

4.  "  No  person  receiving  by  way  of  annuity  or  other-  Recompense 
wise  a  portion  of  the  profits  of  any  business  in  con-  ^^^     "^ 
sideration  of  the  sale  by  him  of  the  goodwill  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be 
deemed  to  be  a  partner  of,  or  to  be  subject  to  the  lia- 
bilities of,  the  person  carrying  on  such  business  "  (b). 

In  the  case,  however,  of  any  such  trader  becoming  Provision  in 

■L      1  J.  j»  'i.!.    •!_  •  J 'J.  1    •        the  event  of 

bankrupt,  or  compounding  with  his  creditors,  or  dying  bankraptcy. 
in  insolvent  circumstances,  the  lender  of  any  such  loan, 
or  the  vendor  of  any  such  goodwill,  is  not  to  be  entitled 
to  receive  any  portion  of  his  principal  or  profits  until 
the  claims  of  other  creditors  for  value  have  been  satis- 
fied (c):  and  the  eflfect  of  this  provision  has  been  Decision 
decided  to  be  to  prevent  such  a  lender  as  just  mentioned  '^®'^"-  • 
from  proving  in  the  bankruptcy  in  competition  with 
any  of  the  creditors ;  not  merely  those  creditors  whose 
debts  were  contracted  in  relation  to  the  business  in 
respect  of  which  the  loan  was  made  or  while  that 
business  was  being  carried  on,  but  any  of  the  creditors 
who  are  entitled  to  prove  in  the  bankruptcy ;  and  until 
all  the  other  creditors  have  been  paid  in  full,  such  a 
lender  is  not  entitled  to  prove  for  any  purpose  what- 
ever (d). 

The   eflfect  of  this  statute  is  simply  that  in  the  The  effect  of 
four  cases  given  the  fact  of  a  participation  of  the 
profits  is  not  per  se  to  be  any  evidence  of  the  existence 
of  a  partnership,  as  it  would  have  been  at  common 


(a)  Sect  3. 
(6)  Sect.  4. 
(c)  Sect.  5. 

{d)  Ex  parte  Taylor,  in  re  Cfraton,  L.  R.  12  Ch.  D.  366 ;  28  W.  R. 
205  ;  41  L.  T.  6. 
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The  case  of 
Cox  T.  Hick- 
man  goes 
beyond  the 
statute. 


law  (e).  Considering  the  decision  in  the  case  of  Cox 
V.  Hickman,  there  appears  to  have  been  but  slight  occa- 
sion for  the  passing  of  this  act,  as  under  the  deci- 
sion in  that  case,  as  stated  (/),  it  was  decided  already 
that  the  question  of  partnership  or  no  partnership 
must  always  depend  on  the  intention  of  the  parties, 
and  in  neither  of  the  four  cases  given  in  the  statute 
would  there  ordinarily  be  any  intention  to  create  a 
partnership  {g).  However,  the  statute,  if  it  does  no 
good,  does  no  harm,  and  at  any  rate  puts  the  matters 
mentioned  in  it  very  plainly.  Cox  v.  Hickman  goes 
beyond  the  four  cases  mentioned  in  the  statute, 
and  in  any  question  upon  what  will  be  sufficient  to 
constitute  a  partnership  as  regards  third  persons  it  is 
necessary  to  refer  to  the  statute  and  the  case  {h). 


Liability  of 
a  dormant 
partner. 


A  dormant  partner  is  liable  on  contracts  entered  into 
with  the  firm,  and  this  although  he  was  not  known  at 
the  time  to  be  a  partner  {%). 


Liability  of  a 
firm  for  acts 
done  by  one 
partner  in  it. 


The  Question 
is,  did  the  act 
come  within 
the  scope  of 
the  ordinary 
business? 


An  important  point  on  the  law  of  partners  is  as  to  the 
liability  of  members  of  a  firm  for  acts  done  by  others 
of  them.  Partners  as  to  each  other  stand  in  the  posi- 
tion of  general  agents,  and  as  we  have  seen  {k)  that  a 
general  agent  is  able  to  bind  his  principal,  even  though 
without  authority,  if  the  act  comes  within  the  scope  of 
his  ordinary  authority,  so  with  partners,  as  the  great 
criterion  of  a  partnership  is  that  each  member  stands 
in  the  relation  of  a  principal  to  the  other  members  (/), 
the  question  as  to  liability  on  a  contract  made  by 
one  partner  is  not,  was  it  done  by  the  other's  direct 
authority,  but  did  it  come  within  the  scope  of  the 
ordinary  partnership  transactions  ?  and  if  so,  then  all 


(e)  Chitty  on  Contracts,  226  ;  Broom's  Corns.  554 ;  I  S.  L.  C.  939. 

(/)  Jn(«,  pp.  129,  130. 

{g)  See  I  S.  L.  C.  938.  939. 

{k)  See  also  KeUy  v.  ScoUo,  49  L.  J.  Ch.  383  ;  42  L.  T.  827. 

(»')  Chitty  on  Contracts,  222. 

(*)  AnUy  pp.  117,  118. 

(l)  See  Cox  ▼.  Hickman,  cited  ante,  p.  129. 
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the  partners  are  liable  (m).  So,  for  instance,  though  a 
bill  of  exchange  given  without  authority  by  one  mem- 
ber of  a  non-mercantile  firm  {e.g.  solicitors)  would 
not  bind  the  others,  as  not  being  within  the  scope 
of  their  business  (ti),  yet  if  given  by  a  member  of  a 
trading  partnership  it  would  bind  the  others  (p).  One 
partner  cannot  bind  his  firm  by  a  submission  to  arbi-  Particular 
tration  (^),  nor  by  borrowing  money  {q)^  nor  by  giving  ***^' 
a  guarantee  (r),  nor  by  executing  a  deed  unless  autho- 
rized by  them  by  deed  (except,  indeed,  as  to  releases) ; 
but  it  has  been  decided  that  if  a  partner  executes  a 
deed  in  the  presence  of  and  by  the  express  consent  of 
his  co-partners  in  a  matter  in  which  they  are  commonly 
interested,  it  binds  all  {$). 

No  new  member  can,  in  the  absence  of  stipulation  introduction 
in  the  partnership  articles  (t\  be  introduced  into  a  partner,  and 
partnership  firm  without  the  consent  of  all  the  ^"  P'^*^''*'*- 
members ;  a  person  is  not  liable  on  contracts  entered 
into  before  he  became  a  member  of  a  firm,  and  his 
liability  ceases  on  his  leaving  the  firm,  provided  he 
gives  a  general  notice  in  the  Gazette,  and  also  a  parti- 
cular notice  to  persons  who  have  been  in  the  habit  of 
dealing  with  the  firm  {u) ;  and  though,  of  course,  his 
liability  continues  in  respect  of  debts  incurred  whilst 
he  was  a  member  of  the  firm,  yet  if  any  creditors  ex- 
pressly or  impliedly  accept  the  credit  of  the  new  instead 
of  the  former  firm,  this  exonerates  him  from  liability. 
As  to  a  dormant  partner,  it  will  always  be  sufficient 
for  him  to  give  notice  only  to  the  persons  who  knew 
of  his  connection  with  the  firm  {x). 


(m)  Sandiland  v.  Martk,  2  B.  ft  Aid.  672. 
(n)  ffarman  ▼.  Johnaim,  2  El.  ft  BL  61. 
(0)  Kirk  V.  BlwrUm,  9  M.  ft  W.  284. 
(p)  Stead  T.  Scdt,  3  Bing.  lOI. 
Xq)  PUher  v.  Taylor ^  2  Hare,  218. 
(r)  Hadeham  v.  Young,  L.  K  5  Q.  B.  833. 
(«)  BaU  T.  DunsUrviUCj  4  T.  R.  313. 
{t)  Cfuffe  V.  Mwrtagh,  7  L.  R.  Jr.  411. 
(u)  Kirwan  v.  Kirwan,  2  C.  ft  M.  617. 
(x)  Evant  v.  Drummond,  4  Esp.  89. 
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How  a  partner-      A  partnership  is  liable  to  be  dissolved  in  any  of  the 

ship  may  be      r  n       •  /  \ 

dissolvei        following  ways  (y)  : — 

1.  By  effluxion  of  time  {z) ; 

2.  By  mutual  consent ; 

3.  If  a  partnership  at  will  by  a  notice,  unless  such 
dissolution  would  be  in  ill  faith,  or  would  work  irre- 
parable injury ; 

4.  By  a  general  assignment  by  one  or  more  partners, 
or  by  execution  on  the  partnership  eflfects  by  a  creditor 
of  one  of  the  partners,  or  by  an  assignment  of  his  share 
in  the  business,  or  by  his  bankruptcy,  or  outlawry,  or 
attainder  for  treason  or  felony ; 

5.  By  death  of  a  partner ; 

6.  Formerly  by  marriage  of  a  female  partner,  but 
probably  now,  since  the  Married  Women's  Property  Act, 
1882  (a),  this  is  no  longer  so ;  and 

Grounds  7*  ^^  judgment  of  the  Chancery  Division  of  the 

on  which         High  Court  of  Justice,  which  will  be  granted  on  any 

Cliancery  wiU      1.  V,       /.  ,,       .  j 

decree  a  01  the  foUowmg  gTOUUds  : 

dissolution. 

1.  Where  the  partnership  originated  in  any  fraud, 

misrepresentation,  or  oppression. 

2.  Where  one  of  the  partners  has  been  guilty  of 

some  gross  misconduct  in  the  partnership 
matters,  acting  in  breach  of  the  trust  and 
confidence  between  the  partners,  or  where  he 


{y)  See  Chitty  on  Contracts,  242  ;  SneU's  Principles  of  Equity,  495, 
496. 

(z)  See  hereon  as  to  the  rights  of  the  partners,  Rookt  v.  Nitbet  or  Daw 
V  Rooke,  50  L.  J.  Ch.  588 ;  29  W.  R.  842. 

(a)  45  &  46  Vict.  c.  75. 
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wilfully  and  pennanently  absents  himself  from 
the  business. 


3.  Where  there  have  been  continual  breaches  of  the 

partnership  contract. 

4.  Where  by  reason  of  disagreement  between  the 

partners  it  has  become  impossible  to  carry  on 
the  partnership  business  (b), 

5.  Where  an  active  partner  becomes  permanently 

insane  or  otherwise  incapable  of  acting  in  the 
partnership  affairs  (c). 

All  partners  must  be  competent  to  contract,  so  that  AU  purtnen 
an  infant  cannot  be  a  partner,  though  an  alien  may  SMBompeUnt^ 
now  be,  unless  the  partnership  embraces  the  holding  *®  ©ontraot. 
of  a  British  ship  or  ships,  or  any  share  therein  (d), 
and  so  also  now  a  married  woman  may  be  a  partner 
(e).     An  executor  of  a  deceased  partner  may  be  let 
in  as  a  partner,  but  he  becomes  liable  personally  as 
any  other  partner,  though  he  is  simply  acting  in  trust, 
and  not  himseK  taking  any  benefit  (/).     On  the  death 
of  a  partner  his  interest  in  the  partnership  stock  goes 
to  his  executors,  and  the  outstanding  debts,  &a,  go  to 
the  surviving  partners,  but  they  are  trustees  for  the 
representatives  of  the  deceased  partner  to  the  extent 
of  his  share  or  interest  (g). 


(&)  In  an  action  for  dissolution  of  partnership  on  the  ground  of  dis- 
putes between  the  partners,  where  there  is  no  distinct  breach  of  the 
partnership  articles,  the  terms  of  dissolution  as  to  return  of  premium 
and  other  matters  are  within  the  discretion  of  the  judge,  and  his  con- 
clusions wiU  not  be  interfered  with  by  the  Court  of  Appeal  except  on 
▼ery  sufficient  grounds.  Lyon  v.  Ttoedddlt  L.  R.  1 7  Ch.  D.  529 ;  50 
L.  J.  Ch.  571  ;  29  W.  R  689. 

(c)  Snell's  Principles  of  Equity,  496,  497. 

{<£)  See  33  Vict.  c.  14,  s.  14 ;  pott,  ch.  vii.  pp.  2 1 8- 220. 

(e)  45  &  46  Vict.  c.  75.     See  potty  ch.  viL  pp.  207,  208. 

(/)  Wig?Uman  v.  Tovmroe,  I  M.  &  S.  412. 

(g)  This  pertains  more  to  the  Principles  of  Equity,  and  the  student  is 
referred  to  Mr.  Snell's  work  thereon,  pp.  492-502. 


Remedies 

between 

parinert. 


vidual  name,  but  the  partners  may  sue  or  be  sued  in 
the  name  of  the  firm  (A),  and  on  judgment  against 
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Partners  may       In  an  action  by  or  against  partners,  it  is  not  now 
tt<5,°^„.r.  necessary  to  make  every  partner  a  party  in  his  indi- 

ship  name 
under  the 
Judicature 

*  ^^*       partners  in  the  name  of  the  firm,  execution  may  issue 
in  any  of  the  following  ways : — 

(i.)  "  Against  any  property  of  the  partners  as  such ; 

(2.)  "  Against  any  person  who  has  admitted  on  the 
pleadings  that  he  is,  or  has  been  adjudged  to  be,  a 
partner ; 

3.  "  Against  any  person  who  has  been  served  as  a 
partner  with  the  writ  of  summons,  and  has  failed  to 
appear. 

4.  "  If  the  party  who  has  obtained  judgment  claims 
to  be  entitled  to  issue  execution  against  any  other 
person  as  being  a  member  of  the  firm,  he  may  apply  to 
the  Court  or  a  Judge  for  leave  so  to  do ;  and  the  Court 
or  Judge  may  give  such  leave  if  the  liability  be  not  dis- 
puted, or,  if  such  liability  be  disputed,  may  order  that 
the  liability  of  such  person  be  tried  and  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  and  determined  "  (t). 

At  common  law,  as  a  general  rule,  one  partner  could 
not  sue  another.  This  rule  was,  however,  subject  to 
these  exceptions,  viz. : — (i)  Where  an  account  had  been 
gone  through  between  the  parties,  and  a  balance  struck 
and  agreed  on;  (2)  where  money  had  been  received 
by  one  partner  for  the  private  use  of  the  other,  and 
wrongfully  carried  to  the  partnership  account;   and 


(A)  Judicature  Act,  1875,  Order  xvi.  r.  10 ;  and  see  also  Order  ix. 
r.  6. 

(i)  Judicature  Act,  1875,  Order  XLII.  r.  8.  See  hereon  Indermaur's 
Manual  of  Practice,  105,  106. 
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(3)  where  one  partner  had  improperly  used  the  partner- 
ship name  in  making  a  promissory  note  for  his  own 
private  debt,  and  it  had  been  paid  by  the  other  (k). 
The  proper  remedy  between  partners  was  formerly 
in  the  Court  of  Chancery  for  a  dissolution  and  ac- 
count (Z),  and  now,  where  formerly  a  bill  in  Chancery 
would  have  been  necessary,  the  plaintiflf,  by  his 
writ  in  the  High  Court  of  Justice,  must  claim  an 
account,  and  the  proper  division  for  such  accounts 
is  the  Chancery  Division,  such  matters  being  specially 
assigned  to  that  division  (m),  so  that  for  all  practical 
purposes  this  matter  stands  on  the  same  footing  as 
before. 

Bills  of  exchange,  promissory  notes,  and  cheques 
being  all  cTioses  in  action,  it  will  be  well  first  to  devote 
a  few  lines  to  the  explanation  of  that  term.    A  c?io8e  Chotet  in 
in  action  may  be  defined  as  signifying  some  outstanding  ^^*^^' 
thing,  and  the  right  of  action  in  respect  of  that  thing  (71), 
e.ff,  where  any  debt  is  owing  to  a  person ;  and  originally 
cfioses  in  action  could  not  be  assigned  or  transferred,  Chates  in 
the  policy  of  our  laws  being  to  prevent  the  springing Sotwsi^ble 
up  of  litigation  (0),  and  the  only  way  of  effecting  such  **  ^*^' 
an  object  was  by  giving  to  any  assignee  a  power  of 
attorney  to  sue   in  the  assignor's  name.     But  such 
assignments  were  allowed  in  equity,  and  to  the  original 
common  law  rule  there  have  grown  up  exceptions  as  Exodptions  to 
follows:—  *^"*"^*- 

1.  Contracts  made  with  the  sovereign  (p); 

2.  Bills  of  exchange,  promissory  notes,  and  cheques 
by  force  of  the  custom  of  merchants,  and  now  by  force 
of  45  &  46  Vict.  c.  61  ; 

{k)  Ciiitty  on  Contracts,  230-233. 
{I)  See  SneU^B  Principles  of  Equity,  504. 
(m)  Judicature  Act,  1873,  s.  34. 
(n)  Brown's  Law  Diet.  90,  title  "  Chose.'' 
(0)  See  Co.  Litt.  2 14  a. 
(p)  See  Broom's  Corns.  441. 
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3.  Bills  of  lading  by  force  of  1 8  &  19  Vict.  c.  1 1 1 ; 

4.  Bail  bonds  (j) ; 

5.  Life  policies  by  force  of  30  &  31  Vict.  c.  144, 
provided  notice  in  writing  is  given  to  the  insurance 
oflBce; 

6.  Marine  policies  by  force  of  31  &  32  Vict.  c.  86; 

7.  Assignments  of  choses  in  action  of  a  bankrupt  in 
pursuance  of  the  Bankruptcy  Act,  1869  (r);  and 

ProTiaionof  8.  By  the  Judicature  Act,  1873  (s),  it  is  now  pro- 
Act**i873r  vided  that  "  any  absolute  assignment  by  writing  under 
on  tii«Bub-  the  hand  of  the  assignor  (not  purporting  to  be  by  way 
of  charge  only),  of  any  debt  or  other  legal  chose  in 
actiony  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person,  from 
whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  cJiose  in  action,  shall  be,  and  be 
deemed  to  have  been,  effectual  in  law  (subject  to  all 
equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or 
du>8e  in  action  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same  without  the  concurrence 
of  the  assignor :  Provided  always,  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt 
or  chose  in  auction  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claims  to  such  debts  or  chose  in  action,  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  several 


(q)  See  stat.  of  4  &  5  Anne,  c.  16,  8.  20. 
(r)  32  &  33  Vict.  c.  71, 8.  III. 
(«)  36  &  37  Vict.  c.  66,  8.  25  (6). 
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persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Court  of  Justice  under  and  in  confor- 
mity with  the  provisions  of  the  Acts  for  the  relief  of 
trustees." 

The  eflfect  of  this  provision  is  now  to  make  it  the  Rcn^Tka  on 
general  rule  that  choses  in  action  are  assignable  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  if  notice 
in  writing  is  given  to  the  holder  of  the  cJiose,  but  the 
student  will  notice  that  the  enactment  does  not  extend 
to  assignments  by  way  of  charge,  but  only  to  absolute 
assignments. 

Bills  of  exchange,  promissory  notes,  and  cheques  The  origin  of 
owe  their  origin  to  the  law  merchant.  The  system  of  exchange, 
of  exchange  did  not  originate  in  England,  but  was 
anciently  made  use  of  at  Athens,  some  provinces  of 
France,  and  some  few  other  places,  and  brought  to 
perfection  in  Italy,  from  whence  it  appears  to  have 
been  introduced  to  our  country.  Bills,  notes,  and 
cheques  have  until  recently  been  mainly  governed  by 
the  custom  of  merchants,  such  custom  forming  the 
common  law  thereon ;  but  the  subject  is  now  governed 
by  the  Bills  of  Exchange  Act,  1882  (0,  which  codifies 
the  whole  law  with  regard  to  such  instruments. 
By  that  Act  a  bill  of  exchange  is  defined  as  "  an  un-  pefinitiom  of 

•....        1         -I        .  ...  11  1^  bills,  notes. 

conditional  order  m  writing,  addressed  by  one  person  and  cheques, 
to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand 
or  at  a  fixed  or  determinable  future  time  a  sum  certain 
in  money  to,  or  to  the  order  of  a  specified  person,  or 
to  bearer  "  (1^).  A  promissory  note  is  defined  as  "  an 
unconditional  promise  in  writing,  made  by  one  person 
to  another,  signed  by  the  maker,  engaging  to  pay  on 
demand  or  at  a  fixed  or  determinable  future  time,  a 


(0  45  &  46  Vict.  c.  61. 
(u)  Sect.  3. 
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Explanation 
of  advantages 
derived  from 
the  use  of 
bills  of  ex- 
change and 
promissory 
notes. 


sum  certain  in  money  to,  or  to  the  order  of,  a  speci- 
fied person  or  to  bearer  "  {x).  A  cheque  is  defined  as 
"  a  bill  of  exchange  drawn  on  a  banker  payable  on 
demand  "(y).  For  those  not  conversant  with  such 
matters  to  properly  understand  the  subject,  it  seems 
necessary  to  first  explain  the  advantages  to  be  derived 
by  the  means  of  bills  of  exchange,  and  this  is  best 
shewn  by  an  example.  Suppose  R  to  owe  money  to 
A.,  but  it  has  been  arranged  that  payment  shall  not 
be  made  for  say  three  months ;  in  the  ordinary  course 
of  things  A.  would  simply  have  to  wait  that  time  for 
his  money,  which  he  would  be  deprived  of  using  for 
that  period  But  A.  may  draw  a  bill  of  exchange, 
directed  to  B.,  requesting  him  to  pay  to  him  or  his 
order  the  amount  due  three  months  after  date;  and  A. 
would  here  be  called  the  drawer,  and  also  the  payee, 
as  it  is  payable  to  him,  and  B.  would  be  called  the 
drawee.  At  first  this  would  not  have  full  effect,  but 
B.,  the  drawee,  then  signifies  his  acquiescence  in  it 
by — as  it  is  called — accepting  it^  and  it  is  then  handed 
back  to  the  drawer  and  payee,  A.  (z).  The  advantage 
to  A  is  that  he  can  then  transfer  it  over  to  any  one 
to  whom  he  in  his  turn  may  owe  money,  who  will  at 
the  proper  time  get  payment  from  the  acceptor,  and 
thus  the  original  drawer  quickly  turns  his  money  over. 
If  the  bill  is  payable  to  him  or  bearer,  the  transfer  is 
efifected  by  simply  handing  it  over ;  if  to  him  simply 
or  to  him  or  order,  by  his  indorsing  his  name  on  the 
back,  when  he,  in  addition  to  being  the  drawer,  be- 
comes an  indorser,  and  the  person  to  whom  he  indorses 
it  an  indorsee,  who  in  his  turn  may  indorse  it  over  to 
some  one  else,  and  so  it  may  pass  on  to  any  extent 
When  the  time  mentioned  in  the  bill  is  up,  and  the 
bill  therefore  becomes  due,  the  then  holder  of  it 
presents  it  to  the  person  who  originated  it,  viz.,  the 

(x)  Sect.  83.    A  bank-note  is  in  effect  a  promissory  note  payable  to 
bearer  on  demand.    See  Byles  on  Bills,  9. 
(y)  Sect  73. 
ii)  As  to  acceptance,  see  now  45  k  46  Vict.  c.  61,8.  17,  post,  pp.  X42, 

M3- 
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acceptor ;  and  if  he  pays  it,  the  bill  has  operated  and 
been  used  as  money,  and  served  as  such  between  the 
other  parties,  though  actually  no  money  has  passed 
between  them.  The  bill  might  even  have  a  still  more 
extended  operation,  for  it  need  not  necessarily  be  made 
payable  to  the  drawer.  Say  B.  in  India  owes  money 
to  A.  here,  who  in  his  turn  owes  money  to  C.  in  India : 
A.  can  draw  a  bill  on  B.  payable  to  C.  and  send  it 
to  India ;  and  it  can  be  accepted  and  placed  in  C.'s 
hands,  who,  when  it  is  due,  obtains  payment  from  B., 
and  A.'s  debt  to  him  is  thus  liquidated  without  the 
actual  transmission  of  money  from  England  to  India.  , 
A  promissory  note  is  not  quite  so  practically  useful 
as  a  bill  of  exchange,  but  nearly  so,  and  remarks  as 
to  the  one  will  generally  apply  to  the  other.  To  take 
an  example  of  one :  If  B.  owes  money  to  A.  he  can 
sign  a  promissory  note,  of  which  he  will  be  called  the 
maker,  in  which  he  engages  to  pay  at  a  certain  time  to 
A.  (who  will  be  called  the  payee),  or  order,  or  bearer, 
and  A.  can  then  transfer  it  over  to  any  one  to  whom 
he  owes  money,  becoming  if  he  indorses  it  an  indorser, 
and  the  person  to  whom  he  indorses  it  an  indorsee, 
and,  when  due,  it  will  be  presented  to  the  maker  and 
payment  obtained.  Of  course  in  both  a  bill  of  ex- 
change and  a  promissory  note  the  ultimate  holder's 
claim  is  not  only  against  the  founder  of  the  bill  or 
note,  but  if  he  acts  properly  (as  is  hereafter  detailed), 
he  has  a  claim  against  every  prior  party.  The  follow-  ^."^[™.**^ 
ing  is  a  form  of  a  bill  of  exchange  and  of  a  promissory  change  and  of 
note  respectively :—  SS"^"""^ 


Form  of  a  Bill  of  Exchange. 
months  af  terdfib  [or  on  demand,  01'  at  sight,  or Stamp  varying 

_^i. .•  IX    rs  .^ _at '    ^1  A  1      acoordine  to 


months  after  sight,  og  &i  some  other  period]  pay  to  my  order  j^ount!* 
[or  pay  to  the  order  fif  R  F.,  or  pay  to  E  F.  or  bearer]  Five 
himdred  pounds  for  .fiilue  received. 

A.  B. 
To  Mr.  C.  D.,  of,  &c 


142  OF  MERCANTILE  CONTBACTS,  AND 

Form  of  a  Promissory  Note. 

stamp  varying      months  after  date  [or  on  demand,  or  at  sight,  or 

uoouDt.^         months  after  sight,  or  at  some  other  period]  I  promise  to  pay 
to  C.  D.  or  order  [or  to  C.  D.  or  bearer]  Five  hundred  pounds 

for  value  received. 

A.  B. 

On  these  forms  it  should  be  remarked  that  there  is  no 
virtue  in  the  words  at  the  end  of  each,  "  for  value  re- 
ceived," and  that  the  instruments  would  be  just  as 
valid  if  those  words  were  omitted.  If  the  words  "  or 
order  "  or  "  or  bearer  "  are  not  inserted,  the  instrument 
formerly  would  not  have  been  negotiable  as  a  bill  of 
exchange  or  promissory  note  (a),  but  now  if  such  words 
are  omitted  the  instrument  will  be  deemed  payable  to 
order  and  negotiable  by  indorsement,  unless  it  contains 
words  prohibiting  transfer  or  indicating  an  intention 
that  it  shall  not  be  transferable  (b).  And  even  if  its 
negotiability  is  thus  restricted,  the  amount  comprised 
in  the  instrument  may  be  assigned  in  the  ordinary  way 
in  consequence  of  the  provisions  of  the  Judicature  Act, 

1873  W. 

Biiia  and  notea      Bills  of  exchange  and  promissory  notes  were  always 

wSii^  ^d     ^y  custom  required  to  be  in  writing,  and  it  is  now 

■o  mniit  an      expressly  provided  by  the  Bills  of  Exchange  Act,  1882, 

on  a  bia         that  an  acceptance  must  be  in  writing  on  the  bill  and 

be  signed  by  the  drawee  (d).     With  regard  to  such 

acceptance,  it  was  held  that  the  mere  writing  by  the 

drawee  of  his  name  across  the  instrument  without 

adding   the    word    "accepted"    was   not   a  sufiScient 

acceptance   to  satisfy  the  statute  (e),  but  it  is  now 


(a)  Byles  on  Bills,  85. 

(6)  45  &  46  Vict,  c  61,  8.  8. 

(c)  See  anUi  p.  138. 

(d)  45  &  46  Vict,  c  61,  8.  17.  Sect.  96  of  this  Act  repeals  the 
former  provisions  on  this  point  which  were  contained  in  i  &  2  Geo.  4,  c. 
78,  88.  2,  19,  and  19  &  20  Vict,  a  97,  s.  6. 

(e)  Hindehaugh  v.  Blakey,  L.  R.  3  C.  P.  D.  136 ;  47  L.  J.  C.  P.  345  ; 
26  W.  R.  480. 
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provided  that  the  simple  signature  of  the  drawee,  across 
the  bill  is  sufiScient  (/). 

From  the  foregoing  remarks  the  student  will  have  Two  claises 
observed — as  indeed  has  been  expressly  pointed  out —  HaSTecmbiiii 
that  there  are  two  classes  of  persons  liable  on  bills  of  "*^  ^^^^' 
exchange  and  promissory  notes,  viz.:   (i)  Those  pri- 
marily liable,  who  on  a  bill  are  the  acceptor  or  acceptors, 
and  on  a  note  the  maker  or  makers;  and  (2)  Jhose 
not  so  primarily  liable,  who  are  the  drawer  and  the 
indorser  or  indorsers,  and  therefore  the  positions  of 
the  parties  are  similar  to  that  of  creditor,  principal 
debtor,  and  surety,  the  holder  for  the  time,  being  the 
creditor,  the  acceptor  of  a  bill  or  maker  of  a  note  the 
principal  debtor,  and  all  other  parties  the  sureties. 

The  engagement  of  the  acceptor  is  to  pay  the  bill  The  engage- 
according  to  the  tenour  of  his  acceptance  (g),  and  as  a  S^ptor^ 
general  rule  only  he  can  accept  a  bill  to  whom  it  is  *  ^'aMording 
addressed,  but  to  this  rule  there  is  an  exception ;  for  to  its  Unour.  . 
suppose  the  person  to  whom  the  bill  is  directed  cannot 
be  found,  or  through  infancy  or  any  other  cause  cannot 
accept,  some  other  person  may  accept  for  him  to  pre-  Acceptance 
vent  his  being  sued,  and  such  an  acceptance  is  called  oraupra^^* 
an  acceptance  for  honour  (A),  and  such  an  acceptor,  an  ?«>*«■*• 
acceptor  for  honour  (i).     An  acceptance  for  honour  is 
not  of  constant  occurrence.     In  addition  to  this,  the 
drawer  of  a  bill  and  any  indorser  may  insert  therein  Referee  in 
the  name  of  a  person  to  whom  the  holder  may  resort """  ^^  "'"^ 
in  case  of  need,  that  is  to  say,  in  case  the  bill  is  dis- 
honoured by  non-acceptance  or  non-payment,  and  such 
person  is  called  the  referee  in  case  of  need.    It  is  in 


(/)  45  &,  46  Vict.  c.  61,  8.  17.  Sect.  96  of  this  Act  repeals  the 
fonner  provision  to  the  same  efiFeot  contained  in  41  &  42  Vict.  c.  13. 

{g)  45  &  46  Vict.  c.  61,  s.  54. 

(A)  It  is  sometimes  also  called  an  acceptance  supra  protest,  because  it 
can  only  be  so  accepted  after  the  bill  has  been  protested.  See  Byles  on 
Bills,  267. 

(t)  Byles  on  Bills,  268. 
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the  option  of  the  holder  to  resort  to  the  referee  in  case 
of  need  or  not  as  he  may  think  fit  (k). 

Differentkinds  The  person  to  whom  the  bill  is  directed,  and  who 
of  acceptor!,  becomes  the  acceptor,  may  be  either  an  ordinary  acceptor 
who  owes  money  to  the  drawer,  or  an  accommodation 
acceptor,  i,e,y  one  who  accepts  without  consideration  for 
the  convenience  of  the  drawer,  and  with  a  view  to  his 
raising  money  upon  it,  or  otherwise  using  it.  An  ac- 
LiabUity  of  an  commodatiou  acccptor  is  equally  liable  as  any  ordinary 
Son^eptor.  acceptor  to  pay  the  bill  to  any  holder  except  the  drawer, 
and  it  is  no  defence  to  an  action  by  an  indorsee  for  value 
against  an  accommodation  acceptor  who  has  received 
no  consideration,  that  at  the  time  the  plaintiff  took  the 
bill  he  knew  the  defendant  had  received  no  value  (/) ; 
imless,  indeed,  the  plaintiff  took  it  of  a  person  who 
held  it  for  a  particular  purpose,  and  was  therefore 
guilty  of  a  breach  of  trust  in  transferring  it  to  him, 
and  the  plaintiff  at  the  time  of  taking  it  was  cognizant 
of  the  circumstances  (m).  The  drawer  of  a  bill  for 
whose  accommodation  it  has  been  accepted  is  bound  to 
indemnify  the  accommodation  acceptor  (n)  ;  but  if  an 
accommodation  acceptor  in  an  action  brought  against 
him  on  the  bill  to  which  he  evidently  has  no  defence, 
yet  does  defend  it,  he  cannot  recover  against  the  per- 
son accommodated  the  costs  of  the  action  (o).  Parol 
evidence  may  always  be  given  to  shew  that  as  between 
the  original  parties  to  a  bill  there  was  no  consideration, 
or  that  the  consideration  has  failed,  or  that  a  fraud 
has  been  practised  on  the  defendant.  Following  how- 
ever the  general  rule  that  parol  evidence  may  never 
be  given  to  contradict  or  vary  a  written  contract  (p), 
evidence  of  some  contemporaneous  parol  agreement 


{I)  45  k  46  Vict.  c.  61,  8.  15. 

{I)   Sect.  28. 

(m)  Byles  on  BUIb,  123-131. 

(n)  Ibid.  132. 

(o)  Beech  v.  Jones,  5  C.  B.  696. 

ip)  See  ante,  p.  24. 
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entered  into  between  the  parties  cannot  be  admitted  to 
contradict  or  vary  the  contract  which  appears  on  the 
face  of  the  bill  (q),^ 

The  acceptance  to  a  bill  may  be  made  in  two  different  General  and 
ways ;  it  may  be  either  a  general  or  absolute  accept-  2coeptances. 
ance  (and  the  drawer  is  not  bound  to  receive  any 
acceptance  other  than  this  (r) ),  or  it  may  be  a  qualified 
acceptance.  A  general  acceptance  assents  without 
qualification  to  the  order  of  the  drawer.  A  qualified 
acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn.  In  particular,  an  acceptance  is  qualified 
which  is  (i)  conditional,  that  is  to  say,  which  makes 
payment  by  the  acceptor  dependent  on  the  fulfilment 
of  a  condition  therein  stated ;  (2)  partial,  that  is  to  say, 
an  acceptance  to  pay  part  only  of  the  amount  for  which 
the  bill  is  drawn;  (3)  local,  that  is  to  say,  an  accept- 
ance to  pay  only  at  a  particular  specified  place.  An 
acceptance  to  pay  at  a  particular  place  is  a  general 
acceptance  unless  it  expressly  states  that  the  bill  is  to 
be  paid  there  only,  and  not  elsewhere  (s). 

The  maker  of  a  note  may  also  simply  promise  to  pay  The  rules  as  to 
generally,  or  in  some  qualified  way.     If  he  has  made  g^^fy^ 
the  note  without  consideration  he  will  stand  in  the  «q«*ijy  ^ 

.  promiisory 

same  position  as  an  accommodation  acceptor,  and,  gene-  notes, 
rally  speaking,  the  rules  as  to  bills  of  exchange  apply 
equally  to  promissory  notes. 

A  person  indorsing  a  bill  or  note,  may  either  make  An  indorse- 

1^ .     .    ^  ,  .11  *.    •  .*  -ii    J   ment  of  a  bill 

his  indorsement  specially,  or,  as  it  is  sometimes  called,  or  note  may  be 
in  full,  i.e.,  to  some  particular  person,  or  in  blank,  by  JJ^^  ^^  "* 
simply  signing  his  name ;  and  when  this  latter  course 
is  taken   it  may  be   transferred  by    mere    delivery. 


(9)   Toung  y.  Auiten,  L.  R.  4  C.  P.  553 ;  Aubrey  v.  Crux,  L.  R.  5 
0.  P.  37. 

(r)  45  &  46  Vict  c.  61,  8.  44. 

(«)  45  &  46  Vict  0.  61,  8.   19,  which  enactment  is  in  substitution  for 
the  provisions  of  the  repealed  statute  of  I  &  2  Gea  IV.  c.  78. 

K 
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Position  of 
indorsert. 


Indonexnent 
tam  recourt. 


Sale  of  a  bUl 
or  note. 


although  originally  payable  to  order  (t).  The  holder 
of  a  bill  payable  to  his  order  must  indorse  it,  but  if  he 
hands  it  over  for  value  without  indorsing  it,  it  operates 
as  an  equitable  assignment,  and  the  transferee  acquires 
his  right  in  the  instrument,  and  has  a  right  to  call  for 
the  transferor's  indorsement  (t^).  When  a  bill  has  been 
indorsed  in  blank,  any  holder  may  convert  the  blank 
indorsement  into  a  special  indorsement  by  writing 
above  the  indorser's  signature  a  direction  to  pay  the 
bill  to,  or  to  the  order  of,  himself  or  some  other  per- 
son (x).  Any  indorsement  may  be  made  restrictive, 
that  is,  the  indorsement  may  prohibit  the  further 
negotiation  of  the  bill  (y).  Although,  as  has  been  said, 
parties  other  than  the  acceptor  of  a  bill  and  maker  of 
a  note  stand  but  in  the  position  of  sureties  for  those 
persons  respectively,  yet  as  between  each  other  they 
stand  in  the  relation  of  principals,  every  indorser  being 
looked  upon  in  the  light  of  a  new  drawer  (z) ;  any 
indorser  may,  however,  so  indorse  a  bill  as  to  be  under 
no  liability  on  it  by  putting  after  his  name  the  words 
**  sans  recours,''  or,  "  without  recourse  to  me,"  or  words 
to  the  like  effect  (a),  e.g.,  if  A.  has  a  bill  payable  to 
his  order  and  accepted  by  B.,  and  C.  is  willing  to  pur- 
chase it  of  him  and  look  only  to  B.  to  pay  it,  the  tran- 
saction might  be  effected  safely  in  this  way.  With 
regard  also  to  a  person  transferring  a  bill  or  note,  if  it 
is  payable  to  bearer  and  he  transfers  it — as  he  may 
do — without  indorsement,  this,  generally  speaking, 
operates  as  a  sale  of  the  security,  and  no  action  will  in 
such  a  case  lie  against  the  transferor  in  the  event  of  the 
dishonour  of  the  instrument  (&). 

A  bill  may  be  accepted  or  a  note  made,  or  either 


{t)  45  &  46  Vict,  a  61,  sects.  34,  31. 

(tt)  Ibid.  sect.  31,  (4). 

(ac)  Sect.  34,  (4). 

(y)  Sect  35. 

(f)  Byles  on  Bills,  153. 

(a)  Ibid.  154.  and  see  now  45  k  46  Vict.  c.  61,  sect.  16. 

{b)  45  &  46  Vict,  a  61,  sect.  31. 
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may  be  indorsed  by  an  agent  "per  procuration,'*  and  Accepting, 
as  these  words  shew  that  he  is  acting  under  some  "3oJJJ,^g**' 
particular  authority,  it  is  the  duty  of  the  taker  ot  Pf*' p'^oc^*'^ 
any  such  instrument  to  inquire  into  the  extent  of  it, 
and  if  the  agent  has  no  authority,  or  has  exceeded  it, 
the  principal  will  not  be  liable  (c).  On  the  other  hand, 
when  a  person  being  duly  authorised  either  draws, 
accepts,  or  indorses  in  this  manner  he  is  not  himself 
liable,  but  the  mere  addition  to  his  signature  of  words 
describing  him  as  an  agent  does  not  exempt  him  from 
personal  liability  (d).  It  seems  that  if  a  person  with- 
out any  authority  thus  draws,  accepts,  or  indorses, 
he  may  be  sued  for  the  misrepresentation  which  is 
contained  in  such  a  signature,  even  although*  he  did 
not  do  it  fraudulently,  but  that  he  cannot  himself  be 
charged  as  the  acceptor  of  the  bill,  because  no  one  can 
be  liable  as  acceptor  but  the  person  to  whom  the  bill 
is  addressed,  except  an  acceptor  for  honour,  or  as 
having  been  a  referee  in  case  of  need  (e). 

If  an  executor  or  administrator,  or  any  other  person  LiabUityof 
in  a  like  capacity,  indorses  a  bill  without  restricting  adminUti»tor. 
his  liability,  he  will  incur  personal  responsibility  on 
it ;  if  he  does  not  desire  to  do  this  he  should  indorse 
" sans  recours**  or  expressly  sign  in  his  representative 
capacity  (/>.  ^ 

Bills  and  notes  may  be  made  payable  at  different  The  ways  in 
times,  i.«.,  on  demand,  at  sight,  on  presentation,  or  so  n^ti  may  be 
many  days  or  months  after  a  certain  time,  and  the  most  "^^«  payable, 
usual  kind  of  bills  or  notes  are  those  payable  a  certain 
fixed  time  after  date,  and  it  is  important  to  observe  that 
the  term  "  month  "  in  a  bill  or  note  signifies  a  calen- 
dar month  (g).     These  instruments  are  not  payable  at 


(c)  45  k  46  Vict.  c.  61,  sect.  25. 
{d)  Ibid.,  sect.  26(1). 
{e)  Polhill  V.  Walter,  3  B.  &  A.  TI4< 
(/)  45  &  46  Vict.  c.  61,  sect  26  (i). 
(y)  Sect  14  (4). 
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the  exact  end  of  the  time  named  in  them,  but  in  addi- 
tion to  that  time  there  is  allowed,  by  the  custom  of 
Days  of  grao«.  merchants,  three  further  days  which  are  called  "  days 
of  grace,"  so  that  a  bill  dated  the  ist  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
No  days  of      payable  until  the  4th  of  April  (h).     These  "  days  of 
wBtraments     graco  "  do  not  of  course  exist  in  bills  or  notes  payable 
Semuld  ^at      ^^  demand  {%),  and  with  regard  to  what  is  a  bill  pay- 
sight,  or  on      able  on  demand  it  is  provided  that  a  bill  is  so  payable 
which  is  expressed  to  be  payable  on  demand,  or  at 
sight,  or  on  presentation,  or  in  which  no  time  for  pay- 
ment is  expressed  (k). 


"Where  no  As  just  stated  all  bills  or  notes  in  which  no  time 

time  named       •  .•  •a   j  j  j  \  ^  j  j 

bill  or  note  'or  payment  is  specified  are  deemed  payable  on  demand, 
abie"^  ^^'  ®^^  ^^^^  regard  to  instruments  on  demand,  or  at  sight, 
demand.         or  on  presentation,  it  should  be  noted  that  it  is  not 

The  Statute  of  v  r  i!  •      •  <•.-         xi,  i.i,   4. 

Limitations  neccssary  before  bnnging  an  action  thereon  that  any 
SSJ  oflnstro.  demand  should  actually  be  made,  and  the  Statute  of 
ments  payable  Limitations  will  run  from  the  date   of  making  the 

on  demand.  — 

instrument  and  not  from  the  time  of  demand  (l) ;  but 
if  an  instrument  is  made  payable  a  certain  time  after 
demand,  e.g,,  one  month  after  demand,  then  the  statute 
does  not  commence  to  run  until  a  demand  has  been 
made  and  the  period  named  after  such  demand  has 
expired  (m). 

XTsance.  Foreign  bills  are  often  drawn  payable  at  a  "  usance  " 

or  two  or  more  "  usances,"  which  signifies  the  period  or 
periods  customary  for  payment  between  the  two  coun- 


{h)  45  k  46  Vict.  c.  61,  sect.  14  (i).  Days  of  grace  were  so  called 
because  they  were  formerly  only  allowed  the  drawee  as  a  favour  ;  but 
the  laws  of  commercial  countries  long  since  recognised  them  as  a  right, 
and  see  now  the  above  statutory  provision. 

(t)  45  &  46  Vict.  c.  61,  sect.  14. 

(k)  Ibid ,  sect.  lo.  Sect.  96  of  this  Act  repeals  the  former  provisions 
to  the  same  effect  contained  in  34  &  35  Vict.  c.  74,  sect.  2. 

{D   Byles  on  Bills,  347. 

(m)  Thorpe  v.  Ooombct  R.  &  M.  388  ;  45  &  46  Vict.  c.  61,  sect.  14  (3). 
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tries  where  the  bills  are  drawn  and  payable  respec- 
tively (n). 

Where  a  bill  expressed  to  be  payable  at  a  fixed  Non-dating  or 
period  after  date  is  issued  undated,  or  where  the  J^J^Sf  ^**^* 
acceptance  of  a  bill  payable  at  a  fixed  period  after 
sight  is  undated,  any  holder  may  insert  therein  the 
true  date  of  issue  or  acceptance,  and  the  bill  will 
be  payable  accordingly,  and  of  course  parol  evidence 
will  be  admissible  to  account  for  the  omission  of  date. 
Where  the  holder  in  good  faith  and  by  mistake  inserts 
a  wrong  date,  and  in  every  case  where  a  wrong  date  is 
inserted,  if  the  bill  subsequently  comes  into  the  hands 
of  a  holder  in  due  course,  the  bill  is  not  avoided  but 
operates,  and  is  payable,  as  if  the  date  so  inserted  had 
been  the  true  date  (p).  Where  a  bill  or  an  acceptance 
or  any  indorsement  on  a  bill  is  dated,  the  date  is, 
unless  the  contrary  is  proved,  to  be  deemed  to  be  the 
true  date  of  the  drawing,  acceptance,  or  indorsement, 
as  the  case  may  be.  A  bill  is  not  invalid  by  reason 
only  that  it  is  ante-dated,  or  post-dated,  or  that  it  bears 
date  on  a  Sunday  (j>). 

A  person  who  without  qualification  accepts  a  bill  As  to  pretent- 

i»  1  -I  A  t  ^  ment  and 

of  exchange  or  makes  a  promissory  note  payable  on  a  notice  of 
given  day  is  liable  to  pay  it  when  that  day  arrives,  <*"^<>'*<*«'^' 
though  no  demand  is  made.  He  must  be  aware  of  the 
contract  he  has  entered  into,  and  he  has  no  right  to  say 
that  he  is  taken  by  surprise,  for  he  is  bound  to  provide 
for  payment  on  the  day  when  the  instrument  becomes 
due  (£)]  but  of  course  this  does  not  apply  to  a  bill  or 
note  payable  at  a  certain  time  after  sight  or  on  presen- 
tation, for  in  such  cases  it  is  not  payable  unless  and  until 
it  is  so  presented ;  nor  does  it  apply  in  the  case  of 
a  qualified  acceptance  which  has  been  already  dealt 


(n)  Byles  on  Bills,  209,  210. 

(o)  45  &  46  Vict.  c.  61,  sect.  12. 

(p)  Sect.  13. 

(q)  Per  CbanneU,  B.,  Maltby  t.  Mutrellj  5  H.  &  N.  823. 
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with  (r).  As  to  a  promissory  note,  if  in  the  body  of  it,  it 
is  made  payable  at  a  particular  place,  it  must  be  pre- 
sented for  payment  at  that  place  in  order  to  render 
the  maker  liable  («).  The  law  on  this  point,  therefore, 
is,  that  to  charge  an  acceptor  presentment  is  not 
necessary  unless  accepted  payable  ordy  at  a  particular 
place ;  but  to  charge  the  maker  of  a  note  if  in  its  body 
it  is  expressed  to  be  payable  at  a  place,  though  not 
only  at  that  place,  yet  presentment  is  necessary ;  but 
in  both  cases  it  may  be  observed  that  it  is  not  essential 
that  presentment  should  be  made  on  the  exact  day. 

To  charge  But  what  has  just  been  stated  applies  only  to  the 

?ndOT»ewthere  P^^tics  primarily  liable,  i.e.,  the  acceptor  of  a  bill  and 
miut  always    \\^q  maker  of  a  note :  as  to  the  parties  not  so  primarily 

06  presentment  *■  x-  «/ 

and  notice       liable,  1.6.,  the  drawer  or  indorsers  of  a  bill  or  the  indor- 
o    u  onour.   ^^^  ^£  ^  noiQ,  it  has  no  application,  for  they  are  only 

liable  on  the  default  of  the  party  primarily  responsible : 
it  is  necessary  with  regard  to  them  that  the  holder 
should  present  the  instrument  to  the  person  primarily 
liable  on  the  very  day  it  becomes  due,  and  if  dishonoured 
give  notice  of  its  dishonour,  unless  the  notice  of  dis- 
honour is  waived  (f).  As  to  the  presentment,  even 
when  necessary  to  charge  the  acceptor  or  maker,  we 
have  seen  that  it  need  not  be  on  the  actual  day  of  the 
instrument  becoming  due  {u),  but  to  charge  the  other 
parties  the  presentment  must  be  on  the  exact  day(x). 
Instmment     When,  however,  a  bill  or  note  becomes  due  on  a  Sun- 

falling  due 

on  a  Sunday,    day,  Christmas  Day,  Good  Friday,  public  fast  or  thanks- 

hoiiday.*    ^    giving  day,  the  instrument  is  presentable  and  payable 

on  the  day  preceding  such  day ;  but  if  it  becomes  due 

on  a  Bank  holiday,  it  is  presentable  and  payable  on 

the  day  following  such  day  (y). 


(r)  AiUe,  p.  145. 

(«)  45  &  46  Vict  c.  61,  sect  87. 

(0  Sect.  48. 

(tt)  Supm, 

(x)  Byles  on  Bills,  215, 

(y)  45  k  46  Vict.  0.  61,  oect  14. 
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As  to  notice  of  dishonour,  the  law  requires  it  to  be  ReaionaMe 
given  for  this  reason,  "  because  it  is  presumed  that  the  drshonour  u 
bill  is  drawn  on  account  of  the  drawee's  having  efifects  J^^^i^i"*^ 
of  the  drawer  in  his  hands ;  and  if  the  latter  has  notice 
that  the  bill  is  not  .  .  .  paid,  he  may  withdraw  them 
immediately "  (z).     Upon  this  point  of  notice  of  dis- 
honour three  questions  require  attention : — 

Firstly.  What  will  be  sufficient  notice  of  dishonour  ?  What  woi  be 
And  the  answer  to  this  question  is,  that  though  no  notioTof 
formal  notice  is  required,  yet  mere  knowledge  of  the  <ii»i»o'^o»»* 
probability  that  a  bill  or  note  will  be  dishonoured,  or 
even  actual  knowledge  of  the  dishonour,  will  not  be 
sufficient,  but  there  must  be  some  intimation  given  by 
or  on  behalf  of  the  holder  or  an  indorsee  who  is  liable 
to  any  intermediate  person  he  seeks  to  charge  that  he 
does  not  intend  to  give  credit  to  the  acceptor  (a). 

Secondly.  To  whom  must  the  notice  of  dishonour  be  to  whom 
given  ?    The  answer  to  which  question  is  that  notice  S^honour 
must  be  given  to  all  persons  the  holder  intends  to  ^^^  ^  si^^o* 
charge;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  operate 
for  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,   then  the  liability  of  the    other   persons  to 
whom  notice  has  not  been  given  is  destroyed.     The 
proper  course  is,  therefore,  for  the  holder  to  always 
give  notice  to  every  prior  party  he  intends  to  charge  (6). 

Thirdly.  Within  what  time  is  notice  of  dishonour  to  Within  what 
be  given  ?     The  answer  to  this  question  is  that  the  auhononr*  ^' 
notice  may  be  given  as  soon  as  the  bill  is  dishonoured,  ™^*  ^  ^''^^' 
and  that  it  must  be  given  within  a  reasonable  time 


(3)  Per  Bailer,  J.  Biekerdike  t.  BoUfMm,  2  S.  L.  C.  58. 
(a)  Broom's  Corns.  471  ;  45  k  46  Vict.  c.  61,  sect.  49. 
(6)  Byles  on  Bills,  292  ;  45  &  46  Viot.  c.  61,  sect  49. 
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thereafter,  that  is  to  say,  where  the  person  glviag  knd 
the  person  to  receive  notice  reside  in  the  same  place, 
the  notice  must  be  given  or  sent  off  in  time  to  reach 
the  latter  on  the  day  after  the  dishonour  of  the  instru- 
ment, and  when  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  the  notice  must 
be  sent  off  on  the  day  after  the  dishonour  of  the  instru- 
ment, if  there  be  a  post  at  a  convenient  hour  on  that 
day,  and  if  there  be  no  such  post  on  that  day,  then  by 
the  next  post  thereafter.  Where  an  instrument  when 
dishonoured  is  in  the  hands  of  an  agent,  he  may  either 
himself  give  notice  to  the  parties  liable  on  the  bill,  or 
he  may  give  notice  to  his  principal;  and  if  he  give 
notice  to  his  principal,  he  must  do  so  within  the  same 
time  as  if  he  were  a  holder,  and  the  principal,  upon  the 
receipt  of  such  notice,  has  himself  the  same  time  for 
giving  notice  as  if  the  agent  had  been  an  independent 
holder  (c).  If  the  notice  is  received  on  a  non-business 
day  "  (d)  it  is  deemed  as  received  on  the  day  foUow- 
Beiay  in  giving  ing  (e).  Delay  in  giving  notice  of  dishonour  is  excused 
^  ^^'  when  the  delay  is  caused  by  circumstances  beyond  the 

control  of  the  party  giving  notice,  and  not  imputable  to 
his  default,  misconduct,  or  negligence,  but  when  the 
cause  of  delay  ceases  to  operate  the  notice  must  be 
given  with  reasonable  diligence  (/). 

Bxoeptaoni  to       There  is  one  very  important  exception  to  the  rule 

quiring  notice  requiring  notice  of  dishonour  of  a  bill  to  be  given  to 

t^ren!''"'^  charge  the  parties  not  primarQy  liable.     This  exception 

J^erdike  v.    was  first  established  by  the  leading  case  of  Bickerdike 

V.  Bollman  (g),  and  is  to  the  effect   that  it  is    not 

necessary  to  give  notice  of  dishonour  of  a  bill  to  the 

drawer  of  it,  if  he  (the  drawer)  had  no  effects  in  the 


(c)  45  &  46  Vict.  c.  61,  sect.  49  (12,  13). 

{d)  That  is,  a  Sunday,  Good  Friday,  Christmas  Day,  Bank  holiday,  or 
a  day  appointed  by  royal  proclamation  as  a  public  fast  or  thanksgiving 
day  (45  &  46  Vict.  c.  61,  sect  92). 

(«)  45  k  46  Vict.  c.  61,  sect.  92. 

(/)  Ibid.  sect.  5a 

(^)  2  S  L.  C.  51  ;  I  T.  R.  406.  . 
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hands  of  the  drawee,  so  that  he  could  not  be  injured 
for  want  of  notice.  This  is  the  case  of  an  accommoda- 
tion acceptance,  and  may  be  illustrated  thus: — A.  draws 
on  B.,  who  accepts  for  A/s  accommodation,  and  on  pre- 
sentment to  B.  the  bill  is  dishonoured :  to  entitle  the 
holder  to  sue  A.  it  is  not  necessary  to  give  him  any 
notice  of  dishonour,  because  as  he  had  no  assets  in  B/s 
hands  he  cannot  possibly  be  injured.  Cases  subsequent 
to  Bickerdicke  v.  Bollman,  however,  laid  down  the  rule 
that  its  principle  was  not  to  be  extended  (A),  and  there- 
fore it  was  decided  upon  it  that  the  drawer  was  entitled 
to  notice,  where  he  had  reason  to  believe  that  a  third 
person  would  provide  for  payment  of  the  bill,  e.g.  where 
the  bill  is  both  drawn  and  accepted  for  the  benefit  of 
an  indorser,  for  here  the  party  expected  to  meet  it  is 
such  indorser  (t).  And  now  the  Bills  of  Exchange  Act 
1882  (k)  expressly  enumerates  the  only  cases  in  which 
notice  of  dishonour  is  to  be  dispensed  with,  and  under 
this  provision  may  be  specially  mentioned,  in  addition 
to  the  most  important  one  just  mentioned,  the  follow- 
ing, viz. : — Where  notice  cannot  be  given  or  does  not 
reach  the  party ;  where  the  giving  of  notice  is  either 
antecedently  or  subsequently  waived ;  and,  with  regard 
to  the  drawer,  where  he  has  countermanded  payment. 

It  has  long  been  a  rule  not  only  as  to  bills  and  EflFeot  of 
notes,  but  as  to  all  instruments  generally,  that  any  ^ji^'^J^^j," 
material   alteration    after    execution   will  vitiate  the  iMtrumenia. 
instrument,  except  as  to  persons  consenting  to  such 
alteration  (/).     This  is  particularly  shewn  in  the  lead- 
ing case  of  Master  v.  Miller  (m),  where  it  was  held  that  Master  r. 
an  unauthorised  alteration  of  the  date  of  a  bill  of  ex- 
change after  acceptance,  whereby  the  payment  would 

{h)  2  s.  L.  C.  60. 

(0  See  Cory  ▼.  ScoU,  3  B.  &  Aid.  619. 

(k)  45  &  46  Vict  a  61,  sect.  50. 

{I)  Pigot't  Cote,  ii  Rep.  at  foL  27  a;  MatUr  y.  Miller,  I  S.  L.  C. 
857  ;  4  T.  R.  320.  Vcmee  t.  Lawtker,  L.  R.  I  Ex.  D.  176  ;  45  L.  J. 
Ex.  200. 

(m)  Supra.     See  also  the  recent  case  of  Suffdl  v.  The   Bank  of 
England,  L.  R  9  Q.  B.  D.  555  ;  51  L.  J.  Q.  B.  401  \  30  W.  R  932. 
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ProTiiions  of 
BUls  of  Ex- 
change Act, 
1882,  herein. 


Immiiterial 
alterations. 


What  are 

material 

alterations 


Difference 
in  transfer  of 
a  bill  or  note 
before  and 
after  it 
beoomes  due. 


be  accelerated,  avoids  the  instrument,  and  no  action 
can  afterwards  be  brought  upon  it,  even  by  an  innocent 
holder  for  valuable  consideration.  To  a  certain  extent, 
however,  the  law  on  this  subject  has  been  altered  by 
the  Bills  of  Exchange  Act,  1882,  which  provides  that 
where  a  bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties  liable  thereon,  it  is  avoided 
except  as  against  a  party  who  has  himself  made, 
authorised,  or  assented  to  the  alteration,  and  subsequent 
indorsers,  provided,  however,  that  where  a  bill  has  been 
materially  altered,  but  the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a  holder  in  due  course, 
such  holder  may  avail  himself  of  the  bill  as  if  it  had 
not  been  altered,  and  may  enforce  payment  of  it  accord- 
ing to  its  original  tenor  (n).  This  provision  therefore 
mitigates  the  rigour  of  the  common  law  with  regard 
to  alterations  which  cannot  be  perceived. 

But  if  an  alteration  is  made  in  an  instrument  which 
is  not  material,  such  alteration  will  have  no  effect; 
thus,  where  a  promissory  note  expressed  no  time  for 
payment  (and  therefore,  as  we  have  seen  (0),  was  pay- 
able on  demand),  and  the  holder  inserted  the  words 
"  on  demand,"  it  was  held  such  alteration  did  not  affect 
the  validity  of  the  instrument,  for  it,  in  fact,  made  it 
nothing  more  than  it  was  before  (p).  As  to  what  are 
material  alterations  the  following  in  particular  are 
deemed  so,  viz. : — Any  alteration  of  the  date,  the  sum 
payable,  the  time  of  payment,  the  place  of  payment, 
and  where  a  bill  has  been  accepted  generally  the  addi- 
tion of  a  place  of  payment  without  the  acceptor's 
assent  (s). 

Any  person  who  takes  a  bill  or  note  after  it  has 
become  due  takes  it  subject  to  any  defect  of  title 
affecting  it  at  its  maturity,  and  thenceforward  no  person 


(fi)  45  k  46  Vict  c.  61,  sect.  64  (i). 

(0)  Ante,  p.  148. 

(p)  Aldoui  V.  ChmweHj  L.  R.  3  Q.  B.  575. 

(9)  45  &  46  ^>ct-  <s*  ^i*  <^e<^*  64  (2)> 
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who  takes  it  can  acquire  or  give  a  better  title  than 

that  which  the  person  from  whom  he  took  it  had  (r) ; 

but  such  an  instrument  transferred  before  it  becomes 

due  has  certain  advantages  annexed  to  it  from  the 

principle   of  the  law  merchant   to   give   the   fullest 

currency  and  effect  to  it  (s).    One  of  the  chief  of  these 

advantages  is  that,  although  a  person  has  found  such 

an  instrument,  or  acquired  it  by  means  of  fraud,  or 

even  stolen  it,  yet  provided  it  is  payable  to  bearer  or 

to  order,  and  has  been  indorsed  in  blank,  it  will  pass 

Kke  cash  by  mere  delivery,  and  the  holder,  though  his 

own  title  to  it  is  bad,  yet  may  confer  a  good  title  to 

it  (t).     This  principle  was  established  in  favour  of  all 

negotiable  instruments  by  the  case  of  Miller  v.  Bace  MUler  v.  Bace. 

(u) ;  but  it  must  be  carefully  borne  in  mind  that  if 

the  instrument  is  not  negotiable  (x),  or  if  it  is  payable 

to  order,  and  not  indorsed,  the  thief  or  finder  cannot 

pass  any  title  to  it  by  forging  the  indorsement  (y), 

except,  indeed,  as  against  himself.     But  to  enable  the 

principle  of  the  above-mentioned  case  of  Miller  v,  Bace 

to  apply,  it  is  necessary  that  the  instrument  should 

have  been  taken  for  valuable  consideration  and  bond 

fide,  for  if  there  are  any  mala  fides,  then  being  in  the 

nature  of  specific  property,  the  true  owner  has  a  right 

to  recover ;  but  any  raala  fides  must  be  alleged  and 

clearly  proved  («),  and  the  mere  fact  of  a  person  not 

having  exercised  the  fullest  caution  in  taking  such  an 

instrument  will  not  be  sufficient  to  deprive  him  of  his 

benefit  as  transferee.     To  do  this  actual  mala  fides  must 

exist,  and  even  gross  negligence  and  want  of  caution 

in  taking  the  instrument  is  not  sufficient  to  deprive 


(r)  45  k  46  Vict.  c.  61,  sect.  36  (2). 

(•)  It  may  be  noticed  that  if  a  bill  is  assigned  on  the  day  it  becomes 
due,  it  is  considered  as  assigned  before  it  became  due.  See  Byles 
on  Bills,  170. 

(0  Broom's  Corns.  464. 

(u)  I  S.  L.  C.  516 ;  I  Burr.  452. 

{x)  See  ante,  p.  142.  As  to  croasing  a  cheque  "  not  negotiable  "  see 
fOH,  p.  166. 

(y)  Byles  on  Bills,  337. 

(s)  Goodman  v.  Harvey,  4  A.  &  £.  870 ;  Vihtr  t.  Rich,  10  A.  &  £.  784. 
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the  transferee  of  his  rights,  and  can  simply  operate  as 
evidence  of  malafdes.  If  however  a  transferee  wilfully 
shuts  his  eyes  to  manifest  circumstances  of  suspicion 
in  a  case  in  which  he  must  have  concluded  there  was 
something  wrong  and  have  purposely  forborne  from 
inquiry,  then  this  is  equivalent  to  mala  fides  (a). 

J'oniideration  Upon  the  point  of  Consideration,  the  case  of  Currie 
V.  Misa  (b)  decided  that  a  pre-existing  debt  due  to  the 
holder  of  a  negotiable  instrument  is  a  sufficient  con- 
sideration for  its  having  been  handed  to  him,  just  as 
much  as  if  it  had  been  a  fresh  advance.  And  now 
the  point  of  what  will  be  a  sufficient  valuable  con- 
sideration for  the  transfer  of  a  bill  has  been  specially 
defined,  the  Bills  of  Exchange  Act  1882  (c)  providing 
as  follows  : — "  Valuable  consideration  for  a  bill  may 
be  constituted  by  (i)  any  consideration  sufficient  to 
support  a  simple  contract ;  (2)  an  antecedent  debt  or 
liability,  and  such  a  debt  or  liability  is  deemed 
valuable  consideration  whether  the  bill  is  payable  on 
demand  or  at  a  future  time.  Where  value  has  at 
any  time  been  given  for  a  bill,  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and 
all  parties  to  the  bill  who  became  parties  prior  to 
such  time  (d).  Where  the  holder  of  a  bill  has  a  lien 
on  it  arising  either  from  contract  or  by  implication 
of  law,  he  is  deemed  to  be  a  holder  for  value  to  the 
extent  of  the  sum  for  which  he  has  a  lien." 

No  title  can         The  general  rule  has  always  been  that  no  title  can 
through  a        ^^  obtained  through  a  forgery,  and  this  is  also  expressly 

forgery. 

(a)  Oaodman  y.  Harvey,  4  A.  &  E.  870 ;  Raphfid  ▼.  Bank  of  England, 
17  G.  B.  161  ;  Jones  v.  Oordon,  L.  R.  2  App.  Gas.  616  ;  47  L.  J.  Bk.  i  ; 
I  S.  L.  G.  540-545- 

(6)  L.  R.  10  £x.  153  ;  on  appeal,  L.  R.  I  App.  Gas.  554 ;  45  L.  J. 
Ex.  852. 

(c)  45  k  46  Vict  a  6t,  sect.  27. 

{d)  Thiis  suppose  a  holder  for  value  indorses  a  bill  to  an  agent  for 
oolleotion,  the  agent  can  sue  the  acceptor,  but  could  not  sue  his  own 
principal. 
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provided  by  the  Bills  of  Exchange  Act,  1882  (e).  A 
forged  signature  cannot  be  ratified,  but  if  a  person 
whose  signature  has  been  forged  so  conducts  himself 
as  to  induce  the  holder  to  take  it  to  be  genuine  he  is 
not  afterwards  allowed  to  set  up  the  forgery  (/).  If 
a  bill  or  note  bearing  a  forged  indorsement  is  therefore 
paid  by  a  banker  the  loss  will  fall  on  him  and  not  on 
the  customer,  in  which  respect  it  is  now  diflferent  to  a 
cheque,  as  is  hereafter  noticed  (g). 

The  liability  on  bills  and  notes  may  be  discharged  How  the 
in  different  ways,  and  especially  as  to  different  parties  ^  bui  or  note 
to  them.     If  the  person  primarily  liable  on  such  an  3i*2wd.^ 
instrument  pays  the    amount,    that    necessarily   dis- 
charges all  the  other  parties,  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub- 
sequent to  him  are  discharged,  and  the  liability  of 
prior  parties  remains  (A).     Irrespective  of  payment  the 
obligation  on  such  an  instrument  may  be  discharged 
by  the  acceptor  becoming  the  holder  of  it  in  his  own 
right  (i) ;  or  by  the  holder  absolutely  and  uncondition- 
ally renouncing  his  right  against  the  acceptor,  which 
renunciation  must  either  be  effected  by  writing,  or 
by  delivering  up  the  bill  to  the  acceptor  (k) ;  or  by  in- 
tentional cancellation  of  the  instrument  apparent  on 
its  face  (l) ;  or  by  any  material  alteration  (m) ;  also  as 
to  parties  not  primarily  liable  by  omission  to  present 
and  give  due  notice  of  dishonour  (n) ;  and  as  (as  has  Acti  which 
been  pointed  out  (o)  )  the  position  of  the  parties  iStodiShltfM 
similar  to  that  of  creditor,  principal  debtor,  and  surety,  ^^^"^q*^ 
any  act  that  will  operate  to  discharge  sureties  will  dwoharge 

drawer  or 
indortera. 

{e)  45  k  46  Vict.  c.  61,  sect.  24. 

If)  Byles  on  Bills,  203, 

(g)  Sie  poit,  p.  164. 

(A)  45  &  46  Vict.  0.  61,  sect  59. 

(t)  Sect.  61. 

{k)  Sect.  62. 

ll)  Sect.  63. 

(m)  Sect.  64.     See  ante,  pp.  153,  154. 

(n)  See  anU,  pp.  149,  150. 

(0)  AfUCf  p.  146. 
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Noting  and 
proteiting 
necessary  for 
a  foreign,  bat 
not  for  an 
inland  bill. 


What  is  an 
inland  and 
what  is  a 
foreign  bill. 


operate  to  discharge  parties  not  primarily  liable  on 
bills  and  notes  (p).  Noting  or  protesting  is  not 
necessary  to  entitle  a  person  to  sue  on  an  inland  bill 
or  note,  though  even  as  to  them  noting  is  very  usual, 
but  in  the  case  of  a  foreign  bill  both  noting  and  pro- 
testing are  generally  necessary  (q).  By  the  noting  is 
meant  a  minute  made  by  a  notary  public  or  consul  of 
the  fact  of  the  presentment  and  dishonour  of  the  in- 
strument ;  and  by  the  protesting  is  meant  a  solemn 
declaration  by  the  same  official  that  the  instrument 
has  been  presented  for  payment  and  dishonoured.  An 
inland  bill  is  one  which  on  its  face  purports  to  be  both 
drawn  and  payable  in  the  United  Kingdom,  or  the 
Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark, 
and  the  islands  adjacent  to  any  of  them,  being  part  of 
the  dominions  of  her  Majesty,  or  drawn  within  those 
limits,  or  some  person  resident  therein,  and  any  other 
bill  is  a  foreign  bill  (r).  The  chief  peculiarities  of  a 
foreign  bill  in  which  it  differs  from  an  inland  one  are, 
that  it  may  be  stamped  after  execution ;  it  generally 
requires  noting  and  protesting ;  it  is  most  usually 
drawn  in  parts ;  and  it  is  frequently  drawn  at  one  or 


more  *' usance." 


Rales  where 
laws  oonfliot* 


With  regard  to  the  law  which  governs  bills  drawn  or 
payable  abroad,  the  Bills  of  Exchange  Act,  1882,  con- 
tains full  provisions  on  the  subject.  It  declares  that  the 
validity  as  regards  requisites  in  form  is  determined  by 
the  law  of  the  place  of  issue,  and  the  validity,  as  regards 
requisites  in  form,  of  the  supervening  contracts,  such 
as  acceptance  or  indorsement,  or  acceptance  supra 
protest,  is  determined  by  the  law  of  the  place  where 
such  contract  was  made,  provided  that  where  a  bill  is 
issued  abroad,  it  is  not  invalid  by  reason  only  that  it 
is  not  stamped  in  accordance  with   the  law  of  the 


( p)  For  the  acts  that  will  operate  to  discbarge  sureties,  see  anUt  pp. 

43*44. 

(9)  45  A  46  yidi.  c.  61,  sect.  51. 
(r)  Sect.  4. 


HEEEIN  OF  BILLS  OF  F^CHANGE,  ETC.  159 

place  of  issue,  and  that  where  a  bill  issued  abi^oad 
conforms  as  regards  requisites  in  form  to  the  law  here, 
it  may,  for  the  purpose  of  enforcing  payment  thereof, 
be  treated  as  valid  as  regards  every  one  here.  The 
interpretation  of  the  drawing,  indorsement,  or  acceptance 
is  determined  by  the  law  of  the  place  where  made; 
but  where  an  inland  bill  is  indorsed  in  a  foreign 
country,  the  indorsement  as  regards  the  payer  is  in- 
terpreted according  to  the  law  here.  The  duties  of 
the  holder  with  regard  to  presentment,  protest,  and 
notice  of  dishonour,  are  determined  by  the  law  of  the 
place  where  the  act  is  done  or  the  bill  is  dishonoured ; 
and  where  the  bill  is  drawn  abroad  and  payable  here, 
the  amount  in  the  absence  of  stipulation  is  calculated 
according  to  the  rate  of  exchange  for  sight  drafts  at 
the  place  of  payment  on  the  day  the  bill  is  payable. 
Where  a  bill  is  drawn  in  one  country  and  payable  in 
another,  the  point  of  when  it  is  due  having  reference 
to  the  existence  or  non-existence  of  days  of  grace, 
is  determined  by  the  law  of  the  place  where  it  is 
payable  (s). 

A  receipt  given  on  the  back  of  a  bill  or  note  for  Receipt  on 
the  money  requires  no  receipt  stamp  (t),  and  a  person  ©r  note  re- ' 
paying  a  negotiable  instrument  has  a  right  to   thej^^®"/**^ 
possession  of  it  (u). 

If  an  instrument  is  on  its  face  so  ambiguous  that  Ambignous 
it  is  doubtful  whether  it  is  meant  as  a  bill  or  a  note,  *°**"^®"*- 
it  is  in  the  election  of  the  holder  to  treat  it  as  either, 
and  where  a  person  gave  a  note  for  money  borrowed 
"  which  I  promise  never  to  pay,"  it  was  held  that  the 
word  "never"  might  be  rejected  (re).  A  corporation 
cannot  bind  itself  by  a  bill  or  note  unless  incorporated 
for  the  very  purpose  of  trade  (y). 

(«)  45  &  46  Vict.  c.  6t,  sect  72. 

(0  33  &  54  y^ct'  c.  97,  Schedule,  title  "  Receipt,  Exemptions." 

(tt)  Byles  on  Bills,  228. 

{x)  Ghitty  on  Contracts,  96. 

(y)  Ibid.  256,  257. 
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The  eflTect  of  losing  a  negotiable  instnunent  fonneilj 
was,  that  no  action  could  be  brought  in  respect  of  the 
amount  payable  thereon,  because  there  was  alwmis  the 
possibility  that  it  might  have  got  into  the  hands  of  a 
band  fide  holder  for  value;  but  equity  would  hare 
given  relief  on  a  proper  indemnity  being  given,  on  the 
principle  of  an  accident,  and  by  the  Common  Law 
Procedure  Act,  i8S4  {*)»  power  was  given  at  law  for 
the  court  or  a  judge  to  order  that  the  loss  should  not 
be  set  up  on  a  like  indemnity.     It  is  also  now  pro- 
vided by  the  Bills  of  Exchange  Act,  1882,  that  where 
a  bill  has  been  lost  before  it  is  overdue,  the  person 
who  was  the  holder  of  it  may  apply  to  the  drawer 
to  give  him  another  bill  of  the  same  tenor,  giving 
security  to  the  drawer  if  required  to  indemnify  him 
against  all  persons  whatever,  in  case  the  bill  alleged 
to  have  been  lost  shall  be  found  again,  and  that  if  the 
drawer  on  such  request  refuses  to  give  such  duplicate 
bill,  he  may  be  compelled  to  do  so  (a).    This  Act  also 
coutaius  a  farther  provision  supplemental  to  that  con- 
taiued  in  the  Common  Law  Procedure  Act,  1854, 
above  mentioned,  vix,  that  in  any  action  or  proceeding 
upon  a  bill,  the  court  or  judge  may  order  that  the 
loss  of  the  instrument  shall  not  be  set  up,  provided 
that  an  indemnity  be  given,  to  the  satis&ction  of  the 
court  or  judge,  against  the  claim  of  any  other  person 
upon  the  instrument  in  question  (&X 


Bill  or  note 

OArries 

InlerMi. 


A  bill  or  note  carries  interest  from  the  time  of 
dishonour  as  regards  the  acceptor  or  maker  thereof, 
and  as  regards  any  other  party  liable  thereon  from  the 
time  of  notice  of  dishonour  having  been  given  to  such 
other  party,  and  it  has  been  decided  that  when  a  per- 
son guarantees  payment  of  a  bill  or  note,  he  is  liable 


(f)  IT  k  18  Vict,  a  125,  aect  87. 
{n)  45  k  46  VioL  C4  61,  sect  69. 
(h)  B«ot  7a 
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not  only  for  the  principal  amount  of  it,  but  also  for 
interest  (c). 

In  the  case   of  bills   of  exchange  or  promissory  is  k  19  viot. 
notes,  a  special  remedy  was  provided  by  the  Summary  pr^'J!^ 
Procedure  on  Bills   of  Exchange  Act,  1855  (d),  for 
under  that  statute  the  holder  of  such  an  instrument, 
provided  it  is  not  more  than  six  months  overdue,  may 
issue  a  writ  of  summons,  to  which  the  defendant  cannot 
appear  as  a  matter  of  course,  but  only  on  leave  to  be 
obtained  from  a  judge,  which  leave  will  only  be  granted 
on  paying  the  amount  claimed  into  court,  or  shewing 
upon  affidavit  a  defence  upon  the  merits.     If  within 
twelve  days  of  service  of  the  writ  the  defendant  does 
not  get  this  leave  and  appear,  the  plainti£f  may  at 
once  sign  final  judgment  and  issue  execution.     The 
holder  may  sue  all  the  prior  parties  in  one  action,  but 
all  subsequent  proceedings  are  as  if  separate  writs  had 
been  issued.     However  by  the  rules  of  April,  1880,  Bnlei  of  April, 
no  such  writ  can  now  be  issued  out  of  the  High  Court  '^^ 
of  Justice  (e). 

It  is  not  necessarily  any  defence  to  an  action  brought  Tender  after 
on  a  bill  or  note  that  after  the  day  for  payment  the        '**' 
defendant  tendered  the  amount  to  the  plaintifi^,  for  he 
has  committed  a  breach  in  not  paying  on  the  day,  and 
the  plaintiff's  claim  may  be  for  damages  beyond  the 
mere  amount  of  the  bill  {/). 

To  sum  up  as  to  bills  and  notes,  the  following  may  snmmary  of 
be  stated  as  the  chief  points  in  which  they  differ  from  blfwMn^biUi 
other  ordinary  simple  contracts : —  •»<}  ^*V*** 

*'  ^  and  othor 

■imple 
• —  ooncraoti. 

(c)  Aekerman  v.  Ehrentperger,  16  M.  ft  W.  99.  See  also  45  ft  46 
Vict.  c.  61,  sect.  57. 

(d)  18  ft  19  Vict.  c.  67.  Cbeqnes  are  included  under  "Bills  and 
Notes  *'  in  this  statute. 

{e)  Rule  3,  April,  i88o.  The  reason  of  the  rule  is  that  on  account  of 
Order  zrv.  the  special  procedure  is  practicaUy  no  longer  necessary. 
See  Indermaur's  Manual  of  Practice,  46,  47. 

(/)  Hume  y.  Pephw,  8  East.  168. 
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1.  They  must  always  be  in  writing. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills  before  execution. 

3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  their  face  (g). 

4.  They  carry  interest. 

5.  They  are  negotiable. 

6.  There  was  until  lately  a  special  procedure  on 
them  under  18  &  19  Vict.  c.  6y. 


ing  between 
banker  and 
onitomer. 


Relation  exiii-  The  relation  existing  between  a  banker  and  his 
customer  is  not  that  of  trustee  and  cestui  que  trusty 
but  "  the  customer  lends  money  to  the  banker  and  the 
banker  promises  to  repay  that  money,  and,  whilst  in- 
debted, to  pay  the  whole  or  any  part  of  the  debt  to  any 
person  to  whom  his  creditor,  the  customer,  in  the  ordi- 
nary way  requires  him  to  pay  it "  (A),  and  this  debt  is 
paid  by  the  banker  honouring  his  customer's  bills,  notes, 
and  cheques. 


Cheqnei.  A  cheque  has  already  been  defined  as  a  Bill  of  Ex- 

change drawn  on  a  banker  payable  on  demand  (%),  The 
drawer  of  the  cheque  is  the  person  primarily  liable,  and 
it  is  the  duty  of  a  banker  to  cash  his  customer's  cheques 
if  he  has  assets  of  that  customer,  and  if  he  fails  in  this 
duty  an  action  will  lie  against  him,  even  although  the 
customer  has  sustained  no  actual  loss  or  damage  by  his 
act  (Jc),    Cheques  are  not  intended,  like  bills  and  notes. 


(g)  A  guarantee  is  the  same  on  this  point,  see  19  &  20  Vict,  a  97, 
sect.  3,  ante^  pp.  42,  43. 

(A)  Per  Alderson,  B.,  in  Bobartt  v.  Tucker,  16  Q.  B.  575 ;  Broom's 
CJoms.  454,  455. 

(t)   Ante,  p.  140. 

[k)  MarzeUi  v.  WUliams,  i  B.  ft  A.  415. 
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for  circulation,  and  are  not  entitled  to  any  days  of  The  niiet  m  to 
grace,  but,  generally  speaking,  the  rules  as  to  bills  uppi^enwiiiy 
and   notes   apply  to   them.     A  person  receiving    a*^®^*<i^~' 
cheque  should  present  it  for  payment  within  a  reason-  Time  within 

*■    "  which  aoheane 

able  time  (I) ;  and  in  determining  what  is  a  reasonable  should  be  pre- 
time,  regard  must  be  had  to  the  nature  of  the  instru-  ■®°*®*** 
ment,  the  usage  of  trade  and  of  bankers,  and  the  facts 
of  the  particular  case  (m).  Ordinarily,  however,  if  the 
banker  is  in  the  same  place  it  should  be  presented 
during  the  next  day,  and  if  in  a  diCTerent  place  for- 
warded for  presentment  within  that  time  and  presented 
by  the  person  to  whom  so  forwarded  within  the  day 
after  he  receives  it  (n).  Where  a  cheque  is  not  pre- 
sented for  payment  within  such  reasonable  time,  and 
the  drawer  or  person  on  whose  account  it  is  drawn 
had  the  right  at  the  time  of  such  presentment,  as 
between  him  and  the  banker,  to  have  the  cheque  paid, 
and  suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say, 
to  the  extent  to  which  such  drawer  or  person  is  a 
creditor  of  such  banker  to  a  larger  amount  than  he 
would  have  been  had  such  cheque  been  paid.  The 
holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  is  a  creditor,  in  lieu  of  such 
drawer  or  person,  of  such  banker  to  the  extent  of 
such  discharge,  and  is  entitled  to  recover  the  amount 
from  him  (o) ;  thus  suppose  A.  draws  a  cheque  on  his 
bankers  for  £$0,  and  pays  it  to  B.  who  neglects  to 
present  it  within  a  reasonable  time,  and  meanwhile 
the  banker  fails,  A.  having  at  the  time  sufficient 
money  to  his  credit  to  meet  the  cheque.  Here  A. 
is  discharged,  but  B.  can  prove  for  ;£^5o  against  the 
banker's  estate. 

It  has  been  already  stated  that  a  person  taking  a  Overdue 

cheque. 

{I)    45  &  46  Vict.  c.  61,  sect.  45. 

(to)  Sect.  74  (2). 

(n)  By  lee  on  Bills,  20,  21. 

(o)  45  &  46  Vict,  c  61,  sect.  74  (I,  3). 
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bill  or  note  after  it  becomes  due  takes  it  subject  to 
all  faults  it  was  subject  to  in  the  drawer's  hands  (p). 
It  has  been,  however,  decided  that  this  rule  does  not 
primarily  apply  to  cheques  (q),  but  if  a  cheque  has  been 
overdue  for  an  unreasonable  length  of  time  then  it 
does  (r). 

A  banker  pay-  If  a  banker  pays  a  cheque  to  which  the  drawer's 
cheque^l^an  signature  has  been  forged,  he  (the  banker)  must  bear 
aiiternowUhe  ^^®  ^^^^  incurred  thereby  unless  it  has  been  caused  by 
pays  a  cheque  the  customer's  negligence  Is),    The  liability  of  a  banker 

withaforged  ru--  \  u        -  r  j- 

indorsement,    in  the  case  of  his  paymg  a  cheque  bearing  a  forged  in- 
dorsement was  formerly  the  same,  but  this  being  con- 
sidered a  hardship  on  bankers,  who  whilst  they  may 
reasonably  be  supposed  to  know  their  customers'  sig- 
natures cannot  possibly  be  expected  to  know  the  signa- 
tures of  payees,  it  has  been  provided  with  regard  to 
indorsement  that  the  banker  shall  be  discharged  if  the 
cheque  purports  to  be  duly  indorsed,  so  that  in  the  case 
of  a  forged  indorsement  of  a  cheque  the  loss  now  falls  on 
the  customer  (t).    But  though  a  banker  is  thus  protected, 
yet  a  third  person  who  cashes  a  cheque  bearing  a  forged 
indorsement  is  not,  and  in  such  an  event  will  be  liable 
to  refund  to  the  drawer  the  money  which  he  received  on 
If  a  banker    -  the  cheque  when  it  was  honoured  by  the  banker  on  whom 
customer's       it  was  drawn  (u).   If  a  banker  pays  money  on  a  customer's 
t&«ou     c^^^^e  ^0  some  third  person,  he  cannot,  on  discovering 
he  cannot        that  such  customcr  has  overdrawn  his  account,  recover 

recoTer 

amount  from    back  the  sum  he  has  paid  (x) ;  thus  in  the  case  just 

that  person  on 

finding  cus- 

tomer  has 

overdrawn  his       (p)  -4nt«,  pp.  154,  155. 

account.  (9)  London  dt  County  Banking  Co.  ▼.  Oroome,  L.  R.  8  Q.  B.  D.  288 ;  5 1 

L.  J.  Q.  B.  224  ;  30  W.  R.  382. 

(r)  45  k  46  Vict.  c.  61,  sect.  36  (3).  "What  is  an  unreasonable 
length  of  time  for  this  purpose  is  a  question  of  fact." 

(»)  RobarU  v.  Tucktr^  16  Q.  B.  D.  560 ;  Young  v.  Grotc,  4  Bing.  253  ; 
and  see  BaxcndaU  v.  Benntt^  L.  R.  3  Q.  B.  D.  525 ;  47  L.  J.  Q.  B. 
624. 

{t)  16  &  17  Vict,  c  59 ;  amended  and  re-enacted  by  45  &  46  Vict, 
c.  61  sect  60. 

(tt)  Ogden  v.  Bena$,  L.  R.  9  C.  P.  513  ;  43  L.  J.  C.  P.  259 ;  22  W. 
R.  805. 
(«)  Chambers  v.  Miller,  13  C.  B.  (N.  S.)  125. 


HEREIN   OF  BILLS   OF  EXCHANGE,  ETC.  1 65 

cited  below,  the  facts  were  that  the  plaintiff  had  pre- 
sented a  cheque  at  the  defendant's  banking-house,  and 
the  defendant's  cashier  counted  out  the  amount  in  notes, 
gold,  and  silver.  The  plaintiff  took  up  the  amount, 
counted  it  once,  and  was  in  the  act  of  counting  it  again 
when  the  cashier  (having  discovered  that  the  drawer's 
account  was  overdrawn),  demanded  the  money  back, 
and  upon  the  plaintiff's  refusal,  detained  him,  and 
obliged  him  to  give  it  up.  The  plaintiff  now  brought 
this  action  for  the  assault  and  false  imprisonment  by 
the  cashier,  and  it  was  held  that  he  was  entitled  to 
recover,  the  property  in  the  money  having  passed  to 
the  plaintiff,  and  there  being  in  consequence  no  right 
to  demand  it  back  again. 

Cheques  are  frequently  crossed,  that  is,  they  have  OroMing 
the  name  of  some  banker  written  across  them,  or  simply  ^^^^i'**^ 
two  transverse  lines  with  or  without  the  words  "  &  Co.," 
leaving  the  name  of  the  particular  banker  to  be  supplied. 
The  subject  of  crossed  cheques,  irrespective  of  any  sta-  MeAning, 
tute,  is  well  dealt  with  in  'Byles  on  Bills,'  as  follows : —  effw^o^ii 
"  It  has  long  been  a  common  practice,  not  only  in  the  ®^™^f 'j^J'^' 
city  of  London,  but  throughout  England,  to  write  across  Sir  j.r  Bvie* 
a  cheque  the  name  of  a  banker.     The  meaning  of  this  ^  miT' 
crossing  was  to  direct  the  drawees  to  pay  the  cheque  only 
to  the  banker  whose  name  was  written  across ;  and  the 
object  was  to  invalidate  the  payment  to  a  wrongful  holder 
in  case  of  loss ;  but  it  has  been  held  that  at  common  law 
the  effect  is  to  direct  the  drawees  to  pay  the  cheque,  not 
to  any  particular  banker,  but  only  to  some  banker,  and 
not  to  restrict  its  negotiability.     Therefore,  as  between 
the  banker  and  his  customer,  the  circumstance  of  the 
banker  paying  a  crossed  cheque  otherwise  than  through 
another  banker,  is  at  common  law  strong  evidence  of 
negligence  on  the  part  of  the  banker,  rendering  him 
responsible  to  his  customer.      Th^  holder  may  at  common 
law  erase  the  name  of  the  hanker  and  either  stcbstitute 
that  of  another  banker  or  leave  the  toords  *  &  Co!  remain- 
ing alone.     It  is  also  not  unusual  to  write  the  words 
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'  &  Co/  only  in  the  first  instance,  leaving  the  particular 
banker's  name  to  be  filled  up  afterwards  or  not,  so  as 
to  insure  the  presentment  by  some  banker  or  other  "  (y). 


ProvisioDiof  The  law  on  the  subject  of  crossed  cheques  is  now 
ExchaDge^Act,  Contained  in  the  Bills  of  Exchange  Act,  1882  (2).  By 
croMed*  ^  ^^^^  *^^  ^  cheque  may  be  crossed  generally  by  putting 
chequei.  across  it  two  trausversc  lines  with  or  without  the  words 
"  and  Company  "  or  any  abbreviation  thereof,  or  it  may 
be  crossed  specially  by  writing  across  it  the  name  of  a 
banker,  and  it  may  in  either  case  be  so  crossed  with 
the  words  "  not  negotiable  "  (a).  Any  lawful  holder 
may  cross  a  cheque  but  may  not  alter  it,  though 
he  may  add  to  it  the  words  "  not  negotiable,"  and  a 
banker  to  whom  a  cheque  is  crossed  may  again  cross 
it  specially  to  another  banker  for  collection  (6). 
Where  a  cheque  is  crossed  generally  the  banker  on 
whom  it  is  drawn  must  only  pay  it  to  a  banker,  and 
where  crossed  specially,  then  only  to  the  particular 
banker  or  his  agent ;  and  if  so  paid,  then  the  banker 
is  protected  by  the  payment,  as  also  is  the  drawer  if 
the  cheque  came  to  the  hands  of  the  payee ;  but  if  the 
banker*  pays  the  cheque  otherwise  than  according  to 
the  crossing,  then  he  is  liable  to  the  true  owner  for 
any  loss  sustained  owing  to  the  cheque  having  been 
so  paid.  In  the  case  of  any  alteration  or  obliteration 
in  the  crossing  the  banker  is  not  liable  if  the  alteration 
or  obliteration  is  not  apparent  (c). 


Croising 
cheque  not 
negotiable. 


With  regard  to  the  crossing  of  a  cheque  "not 
negotiable,"  it  is  provided  (d)  that  a  person  taking  a 
cheque  so  crossed  shall  not  have  and  shall  not  be 
capable  of  giving  a  better  title  to  the  cheque  than  that 


(y)  Byles  on  Bills,  26. 
(z)  45  k  46  Vict  c.  61. 
la)  Sect  76. 
(h)  Sects.  77,  78. 
[e)  Sects.  79,  80. 
((/)  Sect.  81. 
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which  the  person  from  whom  he  took  it  had.  But  a 
banker  who  has  in  good  faith  and  without  negligence 
received  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  his  bank,  does  not,  in  case  the 
title  to  the  cheque  proves  defective,  incur  any  liability 
to  the  true  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment  (e). 

(e)  Sect.  82.  And  see  Mathiuon  v.  Jjondon  Ae  County  Bank,  L.  R.  5 
C.  P.  D.  7  ;  41  K  J.  C.  P.  529.  With  regard  to  the  subject  of  crossed 
dieques  the  first  statutory  provision  on  the  subject  was  contained  in 
21  &  22  Vict,  c  79.  The  insufficiency  of  this  statute  was  shewn  by 
the  case  of  Smith  v.  Union  Bank  of  London  (L.  R.  i  Q.  B.  D.  31  ;  45 
L.  J.  Q.  6.  149),  and  it  was  repeiUed  by  39  &  40  Vict,  a  81,  which 
contained  new  and  more  precise  provisions  on  the  subject.  This  Act 
has  now  in  its  turn  been  repealed  by  45  k  46  Vict.  c.  61,  sect  96,  ex- 
cept  as  to  anything  done  or  suffered  before  i8th  August,  1882,  and  the 
law  is — as  stated  in  the  text — now  governed  by  that  statute. 
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CHAPTER  VI. 

OF  SOME  PARTICULAR  CONTRACTS  IRRESPECTIVE  OF  ANY 
DISABILITY  OF  THE  CONTRACTING  PARTIES. 

Matten  con-  Under  this  heading  it  is  proposed  to  consider  shortly 
tWa'i^aSer.  Contracts  as  to  ships,  insurance,  patents,  copyrights, 
and  trade-marks;  contracts  with  legal  practitioners, 
medical  men,  dentists,  witnesses,  corporations,  com- 
panies, and  institutions ;  and  contracts  in  the  relation 
of  master  and  servant. 

I.  Ships.  The  statute  containing  provisions  as  to  the  registra- 

tion, ownership,  and  generally  as  to  merchant  shipping, 
Merchant        is  the  Merchant  Shipping  Act,  1854  (/).     One  most 
1854?"*         important  provision  in  that  statute  has  been  already 
noticed  (g),  viz.,  that  a  registered  ship,  or  any  share 
How  a  ship  or  therein,  must  be  transferred  by  bill  of  sale,  under  seal, 
transferwd!**   in  the  form  given  therein,  and  attested  by  a  witness, 
and  registered  by  the  registrar  of  the  port  at  which 
the  ship  is  registered  (A);  and  this  registration  is  of 
great  importance,  for  in  the  case  of  several  mortgages, 
they  will  have  priority,  not  according  to  the  date  of  exe- 
cution, but  according  to  the  date  of  registration  (i).     On 
the  discharge  of  a  mortgage,  satisfaction  thereof  has  to 
be  entered  on  the  registry  (k). 

As  to  owner-        As  to  ownership  in  a  British  ship,  it  is  considered  as 


ship. 


(/)  17  &  18  Vict  c.  104,  amended  by  i8  &  19  Vict.  c.  91  ;  25  &  26 
Vict.  c.  63  ;  30  &  31  Vict.  c.  124  ;  31  &  32  Vict.  c.  129  ;  32  &  33 
Vict.  c.  II  ;  and  43  &  44  Vict  c.  18. 

iff)  AnU,  p.  39. 

(A)  17  &  18  Vict,  c  104,  sects.  55,  57.  This  transfer  is  exempted  from 
stamp  duty,  as  also  are  all  agreements  between  masters  of  ships  and 
seamen,  if  made  in  the  proper  form,  17  &  18  Vict.  c.  104,  sect  91. 

(0  17  &  18  Vict,  a  104,  sect.  69. 

(ik)  Sect.  68. 
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being  divided  into  sixty-four  equal  parts,  and  persons 
may  hold  one  or  more  shares,  so  only  that  the  total 
number  of  registered  holders  does  not  exceed  sixty-four ; 
but  five  or  less  persons  may  register  as  joint  owners  of 
one  or  more  shares,  and  as  such  be  considered  as  one 
person  ([),  Ships,  to  have  the  privileges  of  British 
vessels,  must  be  duly  registered,  and  a  certificate  of  the 
registry  is  given ;  and  certificates  may  also  be  given  by  • 
the  registrar  of  ships,  authorising  the  same  to  be  dis- 
posed of  or  mortgaged  out  of  the  United  Kingdom  (m). 

The  conduct  of  a  ship  during  its  voyage  is  intrusted  Power  of 
to  a  person  called  the  master,  and  he  is  invested  with  duriM  voyage 
a  power  to  do  everything  necessary  to  bring  the  voyage  *®  '®^**'  * 
to  a  successful  termination.     If  it  becomes  necessary  to 
sell  or  hypothecate  the  ship,    the  master  should,  if  he 
has  the  opportunity,  obtain  the  owner's  consent  thereto ; 
but  if  he  is  at  a  distant  English  port,  or  at  a  foreign 
port  where  the  owner  has  no  agent,  and  immediate 
payments  are  required,  he  has  power  to  borrow  money 
on  the  owner's  credit,  or  even  to  sell  or  hypothecate 
the  ship  and  cargo ;  and  if  the  cargo  is  dealt  with,  the 
owner  must  indemnify  the  merchant,  who  will  have  a 
right  either  to  take  what  his  goods  actually  fetched,  or 
what  they  would  have  fetched  had  they  been  brought 
to  their  destination  (n). 

It  must  necessarily  be  that  the  master  of  a  ship  has  Master  has 
an  unlimited  discretion  how  to  act  in  times  of  peril  dLcretion. 
during  the  voyage,  and  it  may  be  sometimes  necessary 
for  the  safety  of  all  to  incur  some  loss,  e.g,  by  jettison.  Jettison, 
which  is  the  throwing  of  goods  overboard,  which  sink 
and  are  lost ;  in  such  cases  it  would  be  manifestly  un- 
fair that  the  particular  owner  should  bear  the  whole 


{I)  17  &  18  Vict.  c.  104,  sect  37  ;  amended  by  43  ft  44  Vict.  c.  18, 
which  repeals  sub-section  2  of  sect.  37  of  17  &  18  Vict,  c  104. 

(m)  17  &  18  Vict,  c  104,  sects.  19,  76-83,  102. 

(n)  Smith's  Mercantile  Law,  306,  307  ;  Qunn  v.  Itobertt,  L.  E.  9  C. 
P.  331 ;  43  L.  J.  C.  P.  223. 


17^  ^  10901  ?.%2niXlJk2.  :SJSTBUCXS 

Idnn  "if  'srbac  has  ruHS.  ione  »  mora,  iir  jC&ss'  leo^t 
ji  oisi  ^wo,  perhaps  aunet  md  die  loss  is  •Jignp'riirB^ 
lacedmy  ad^nati«i  iiswefiL  alL  jwnczs^  wtuea  stqnafi- 
meat  i*  <»ilefi  ymMral  ssv^saqs.  sid  xnueazs  121  as 
tnnnded  mnt  np^a  soiiczacs  ir  :3e  THadnn  «ireBCBi  bj 
^  «»mczacSw  boc  ipoa  3.  nie  jf  zsib  ^^mnmim  jsw^  ami 
itpmi  die  pcixuspla  'it  2ie  girJFTic  iimi-lIhw  law  «i|l 
Aa  dimangniflhed  mizxL  doia.  narr^irgrar  st^ssbk  ssmis- 
times  3tM>kexi  <)£.  whick  smalr  sraes  w&^n.  301ns  dk*- 
ticalar  injurT  m  ^ioiiev  ^t'  .icffifrpnt;  or  «3Gierw^s»  noli 
Toltmcanlj,  &r  die  benedc  *ic  sH :  xxxd  oiae  no  eanr- 
tribficioii  co  die  Loos  b  made  bos  ic  has  whoILj  oo  be 
borne  07  the  pezaoa  &>  wnoai  she  injnzed  ptopscj 
bdoo^fjijL 

When  some  speeod  and  cxczaGrlxnarT  asRstance  is 
fendered,  wfaerebj  a  ^Lxp,  the  pezsons  m  is,  or  its 
eargo  are  sa^ed,  the  persons  reniering  such  saecessfaL 
aitistaxkce,  who  aze  called  salrocs,  are  enuded  to  a  coat- 
peiMation,  wiueh  is  caHed  salrage  (fX  ^  ^  ^^  P^''* 
aona  who  may  beeome  «itided  to  sahage,  it  maj  be 
{Mtrtcenlarl  J  noticed  that,  thoi^h  seam^i  of  an  aban- 
donee] wreck  maj  be,  yet  passei^ers  maj  not  be  (r) ; 
an/l  with  reference  to  the  salrage  itself,  it  is  only 
allowed  in  the  case  of  success ;  and  the  practice  is  ncTer 
to  allow  more  than  a  moiety  for  salrage  (s).  A  pilot 
who  simply  performs  ordinary  pilot  services  is  not  en- 
titled to  anything  for  salrage  or  eren  for  extraordinary 
pilr/t  reward,  but  he  is  entided  to  something  extra  in 
tills  resfieet  if  he  performs  extraordinary  services  more 


k 


(ff)  Piri4  f.  MidtlU  Dock  Co.,  44  L-  T.  426.  See  further  on  the  subject 
<yf  g#»fi«r»l  %iffrrM%  Atwood  r.  SeUar,  L.  R.  5  Q.  B.  D.  286  ;  49  L.  J. 
il  h,  515  {  iH  W.  K.  604  r  Oardon  r.  Marwood,  L.  R.  7  Q.  B.  D.  62  ; 
50  it.  J.  (4.  h.  643  ;  29  W.  R.  673. 

(  ;/)  H*m  ih«i  rlintinction  between  general  and  particular  average,  well 
liUiod  \ry  t/frrd  Kunyon  in  Dirketqf  v.  Presgrave,  I  East,  226,  227. 

(7)  M»»«  Itrowfi'n  Law  Diet.  472,  473. 

(f)  'Dm  ohtnf  Htatutory  provUions  as  to  salvage  are  contained  in  17 
A  iM  Vtoi.  0.  104,  part  o. 

(•)  Tfm  Inea,  Hw.  370.  The  KUUena,  L.  R.  6  P.  D.  193  ;  45  L.  T. 
611.     Tht  Uraigt,  L.  R.  5  P.  D.  186 ;  29  W.  R.  446. 
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than  a  pilot  for  his  ordinary  fees  could  be  expected  to 
do  (t).     In  the  case  of  a  collision  between  two  ships,  Role  u  to 
the  rule  in  the  Court  of  Admiralty  has  always  been  t^T^ot 
that  where  both  ships  are  in  fault  the  damage  shall  be  joiiwion  ^ 

'*'  ^  between  two 

borne  in  this  way :  the  loss  sustained  by  the  two  ship*, 
vessels  is  added  together  and  divided  between  them  (u), 
and  the  Judicature  Act,  1873  (x),  specially  provides 
that  this  rule  is  still  to  continue.  Where,  however, 
one  ship  has  by  wrong  manoeuvres  placed  another  ship 
in  a  position  of  extreme  danger,  that  other  ship  will 
not  be  held  to  blame,  although  she  has  done  something 
wrong  and  has  not  manoeuvred  with  perfect  skill  and 
presence  of  mind  (y). 

A  bottomry  bond,  strictly  speaking,  is  a  mortgage  Bottomry 
or  pledge  of  a  ship  by  the  owner  or  agent,  to  secure  °  * 
the  repayment  of  money  lent  for  the  use  of  the  ship; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost,  the 
lender  loses  his  money ;  but  if  it  arrives,  then,  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the 
borrower.  A  security  given  on  the  cargo,  and  not  on  RupondenOa 
the  ship,  is  also  now  generally  called  a  bottomry  bond 
indiscriminately  with  the  above,  though  formerly  dis- 
tinguished as  a  re^andentia  bond.  Because  of  the 
risk  the  lender  runs  of  losing  his  money  entirely  by 
the  loss  of  the  ship  or  cargo,  it  has  always  been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amount  of  interest  on  such  a  loan ;  and  if  there  are 
several  of  these  securities  given  during  a  voyage,  the  last 
will  generally  be  paid  first,  because,  without  the  last, 
possibly  the  vessel  might  have  been  lost  altogether  (z). 
It  has  been  held  that  a  person  who  has  advanced 
money  for  the  purpose  of  discharging  dock  dues  stands 


(0  AkerUom  v.  Prke,  K  R.  7  Q.  B.  D.  129 ;  50  L.  J.  Q.  B.  629 ;  29 
W.  R.  797. 

(u)  See  Griffith's  Judicature  Acts,  48. 

\x)  36  &  37  Vict  0.  66,  s.  25  (9). 

{y)  The  ByweU  CattU,  L.  R.  4  P.  D.  219  ;  28  W.  R.  293. 

(z)  See  hereon,  Smith's  Mercantile  Law,  413-418. 
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in  the  same  position  as  the  dock  company,  and  his 
claim  ranks  with  pilotage  and  towage  claims,  and  has 
priority  over  the  claim  of  a  holder  of  a  bottomry  bond 
of  a  previous  date  (a). 


Difference 
betweeD  a 
charterparty 
and  a  bill 
of  lading. 


Freight. 


Liability  of 
shipowners 
fur  lofwea 
of  goods 
daring  a 
voyage. 


The  owner  of  a  ship  sometimes  lets  it,  or  some  part 
of  it,  for  a  particular  voyage,  which  is  done  by  means 
of  an  agreement  called  a  charterparty  (b\  and  sometimes 
he  simply  agrees  to  carry  any  one's  goods  therein  with- 
out letting  any  particular  part  of  the  ship,  which  is 
done  by  bill  of  lading,  which  is  simply  a  receipt  for  the 
goods  and  an  undertsking  to  carry  them,  given  by  the 
owner  or  master  (c).  A  bill  of  lading  is  a  negotiable 
instrument,  passing  by  indorsement  the  property  in  the 
goods,  and  the  indorsee  may  sue  thereon  in  his  own 
name  (d),  and  such  an  indorsement  for  value  bond  fide 
without  notice  deprives  the  vendor  of  any  right  of 
stoppage  in  transitu  (e),  unless  the  person  through  whom 
the  bill  of  lading  comes  had  no  authority  to  put  it  in 
circulation  (/).  In  respect  of  the  carriage  of  goods 
either  by  means  of  a  charterparty  or  a  bill  of  lading,  a 
certain  reward  is  payable,  which  is  called  the  freight, 
and  for  which  the  shipowner  has  a  lien  on  the  goods 
provided  they  are  in  his  possession ;  if,  however,  he 
has  actually  demised  the  whole  ship,  he  has  thus 
parted  with  possesion  of  her  and  her  cargo,  and  has 
no  lien  (^). 

In  the  case  of  loss  of  goods  during  a  voyage,  the 
question  arises,  What  is  the  liability  of  the  shipowner 
or  person  carrying  the  goods  ?     At  common  law  they 


(a)  The  St.  Lawrence,  L.  R  5  P.  D.  250 ;  49  L.  J.  P.  82. 

(6)  See  Brown's  Law  Diet.  87. 

{e)  Ibid.  66. 

{d)  18  &  19  Vict,  a  III,  sect.  i. 

(e)  As  to  stoppage  in  transitu,  see  ante,  p.  88,  and  case  of  Lick- 
barrow  V.  Mason,  there  quoted.  See  also  as  to  loss  of  the  right,  40 
&  41  Vict,  c  39,  sect.  5. 

(/)  Oumey  ▼.  Behrend,  3  E.  &  B.  622. 

(^)  Brown's  Law  Diet.  245,  title  "Freight." 
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were,  like  carriers  on  land  (A),  liable  for  all  losses  except 
acts  of  God  and  the  king's  enemies,  and  the  charter- 
party  or  bill  of  lading  always  contains  a  stipulation 
exonerating  them  from  snch  losses,  and  from  those 
occasioned  by  accident  of  the  seas  and  navigation,  or 
by  fire,  as  to  which  latter  they  are  indeed  exonerated  by 
statute  (t),  which  also  protects  them  from  any  loss  to 
valuable  articles,  unless  notice  thereof  has  been  given 
and  their  value  declared  in  writing  {k).  They  are  in  ad- 
dition exempted  from  liability  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  pilot  where 
the  employment  of  such  pilot  is  compulsory  by  law  (/). 
They  also  are  not  liable  for  any  robbery  or  embezzle- 
ment of,  or  making  away  with,  or  secreting  certain 
valuable  articles,  such  as  gold,  jewels,  &c.,  happening 
without  their  privity  or  default  (m) ;  and  they  are  not 
liable  in  respect  of  any  personal  injuries,  either  alone 
or  with  loss  to  ships  or  goods  to  an  aggregate  amount 
beyond  £is  per  ton  of  their  ship's  tonnage,  nor  in 
respect  of  injuries  to  ships  or  goods  (whether  there  be 
in  addition  personal  injuries  or  not),  to  an  aggregate 
amount  beyond  £S  per  ton  of  the  ship's  tonnage, 
where  the  loss  or  damage  arises  without  their  default 
or  privity  (ti). 

Insurance  (or  assurance)  has  been  defined  as  a  n.  ixurarance. 
security  or  indemnification  given  in  consideration  of  a 
sum  of  money  against  the  risk  of  loss  from  the  hap- 
pening of  certain  events  (o),  but  this  definition,  though 
explaining  the  primary  object,  cannot  be  considered 
as  accurate  when  applied  to  life  insurance,  as  will  be 
presently  explained.    Insurance  may  be  of  three  kinds.  Three  kiuds. 


{h)  As  to  whose  liability,  see  ante,  pp.  106-111. 

(t)   17  &  18  Vict.  o.  104,  sect.  503. 

{k)  Ibid. 

(0    Ibid.  sect.  388. 

(m)  Ibid.  sect.  503. 

(n)  25  &  26  Vict.  c.  63,  sect.  54. 

(o)  Brown's  Law  Di«t.  280. 
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viz.,  life,  fire,  and  marine,  and  as  we  have  just  con- 
sidered the  subject  of  ships,  it  will  be  convenient  to 
consider  marine  insurance  first,  as  relating  thereto. 


Karine 
iiuur&nce. 


Three  tbingi 
impliedly 
warranted  in 
a  marine 
policy. 


Marine  insurance  is  generally  undertaken  by  certain 
persons  who  are  called  underwriters,  who  subscribe  the 
policy,  each  indemnifying  the  insured  to  the  amount 
set  opposite  his  name.  The  policy  is  of  a  very  ancient 
form  (there  seems  no  object  in  setting  it  out  in  a  work 
like  the  present),  and  the  insurance  may  be  either  for  a 
particular  voyage,  or  for  a  certain  period,  in  which  latter 
case  it  is  called  a  time  policy.  There  are  generally 
in  policies  certain  things  expressly  warranted,  e.g,  the 
time  of  sailing  and  the  safety  of  the  ship,  and  if  there 
is  any  untruth  in  any  of  such  warranties  the  insured 
cannot  recover,  even  although  the  point  warranted 
was  not  of  any  material  importance  There  are  also 
three  things  impliedly  warranted  in  every  policy,  viz., 
(i)  That  no  deviation  shall  be  made  from  the  proper 
course  of  the  voyage ;  (2)  that  the  vessel  is  seaworthy 
at  that  time ;  and  (3)  that  reasonable  care  shall  be 
taken  to  guard  against  risks ;  and  a  breach  of  any  of 
these  three  implied  warranties  will  furnish  a  good 
defence  to  an  action  on  the  policy.  On  a  loss  occur- 
ring the  underwriters  are  liable  for  the  whole  amount 
for  which  they  have  underwriten  the  policy,  but  if 
the  ship  or  cargo  is  not  totally  destroyed,  but  may 
become  so,  then  they  are  only  liable  for  the  whole 
amount  if  the  ownei  abandons  it  within  a  reasonable 
time  (^). 


Contracts  of 
marine  and 
fire  insurance 
are  entirely 
contracts  of 
indemnity. 


A  contract  of  marine  insurance  is  therefore  simply 
and  purely  a  contract  of  indemnity.  So,  also,  is 
equally  a  contract  of  fire  insurance ;  it  is  simply  a 
contract,  in  consideration  of  certain  annual  sums  paid 
by  way  of  premium,  to  indemnify  the  person  insuring 
against  any  loss  that  may  happen  from  fire,  and  if  no 


(j?)  See  hereon  generally,  Amould  on  Marine  Insurance. 
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loss  happens  there  can  be  no  claim  under  the  policy  (q). 
Where  a  person  has  insured  property  and  then  con- 
tracts to  sell  it  and  a  fire  occurs,  the  purchaser  can- 
not claim  the  benefit  of  the  insurance  (r) ;  nor,  on  the 
other  hand,  on  the  principle  of  it  being  a  contract  of 
indenmity,  can  the  vendor  recover  from  the  insurance 
oflSce.  It  has,  however,  been  held  (but  contrary  to 
principle,  as  the  writer  submits),  that  if  in  such  a  case 
the  insurance  company  has  unwittingly  paid  the  vendor 
the  amount  of  the  insurance,  yet  the  company  cannot 
recover  back  the  amount  so  paid  (s). 

But  a  contract  of  life  insurance  is  totally  different  But  a  oontraot 
from  that  of  fire  or  marine  insurance ;  for,  as  decided  in  tTu^Z^' 
the  well-known  case  of  Dolby  v.  India  and  London  Life  Datbyr.india^ 
Insurance  Company  (<),  it  is  a  contract  to  pay  a  certain  company, 
sum  of  money  on  the  death  of  a  person  in  consideration 
of  the  due  payment  of  a  certain  annuity  for  his  life,  and 
is  not  a  mere  contract  of  indemnity ;  so  that  if  one 
person  has  insured  another's   life,  although  by  that 
other's  death  he  may  not  have  sustained  the  slightest 
damage,  he  is  yet  entitled  to  recover  on  the  policy. 
A  mere  wager  policy,  however,  cannot  be  good,  for  it  To  enable  a 
is  necessary  that  every  person  insuring  another's  life  JurTimother's 
should  have  had  an  interest  therein  at  the  time  of  il^®^®^^^.^, 

have  an  iniur- 

effecting  the  insurance  (w),  and  the  name  of  the  person  able  interest  in 
interested  therein  is  to  be  inserted  in  it  (x) ;  but  al-  *  * 
though  that  interest  afterwards  terminates,  the  policy 
may  be  kept  up  and  recovered  on.     Thus  if  a  creditor 
insures  his  debtor's  life,  though  he  is  afterwards  paid, 
yet  he  can  recover  from  the  insurance  office.     No  more 


(9)  Darrdl  v.  Tibbitts,  L.  R.  5  Q.  B.  D.  560 ;  50  L.  J.  Q.  B.  33  ;  29 
W.  R.  66. 

(r)  Rayner  v.  Preston,  L.  R.  18  Ch.  D.  I ;  50  L.  J.  Ch.  472  ;  29  W, 
R.  546. 

(«)  Cattdlain  v.  Pretton,  L.  R.  8  Q.  B.  D.  613  ;  30  W.  R.  597. 

(t)  15  C.  B.  365  ;  overruling  OodsaU  v.  Boldero,  9  East,  72. 

(u)  14  Geo.  3,  c.  48,  sect  I.  A  like  provision  is  made  as  to  marine 
insurance  by  19  Geo.  2,  c  37,  which,  however,  does  not  apply  to  foreign 
ships. 

{x)  14  G^o.  3,  c.  48,  sect  2. 
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A  person  noAy 
insure  his  own 
Ufe. 


A  wife  may 
insure  her 
husband's  life. 

Provision  of 
45  &  46  Vict, 
c  75,  sect.  II. 


There  must 
be  no  con- 
cealment  in 
effecting  a 
policy. 


than  the  insurable  interest  at  the  time  of  effecting  a 
policy  can  be  recovered,  and  if  several  policies  are 
effected  with  different  offices,  the  insured  can  recover 
no  more  from  the  insurers,  whether  on  one  policy  or 
many,  than  the  amount  of  his  original  insurable 
interest  (y). 

The  Act  14  Geo.  3,  c.  48,  which  requires  a  person  to 
have  an  insurable  interest  in  the  life  he  insures,  does 
not  at  all  prevent  persons  insuring  their  own  lives, 
and  though  a  husband,  parent,  or  child,  has  not  (unless 
he  or  she  has  some  interest  in  property  dependent  on 
his,  her,  or  their  life)  an  insurable  interest  in  the 
lives  of  a  wife,  child,  or  parent,  yet  a  wife  has  an 
insurable  interest  in  her  husband's  life  (z).  By  the 
Married  Women's  Property  Act,  1882(a),  it  is  pro- 
vided that  a  married  woman  may  effect  a  policy  of 
insurance  upon  her  own  life,  or  the  life  of  her  husband 
for  her  separate  use ;  and  a  policy  of  insurance  by  a 
married  man  on  his  own  life,  if  so  expressed  on  its 
face,  may  enure  as  a  trust  for  the  benefit  of  his  wife 
and  children  or  any  of  them,  and  as  a  trust  not  be 
subject  to  the  control  of  the  husband  or  his  creditors ; 
but  if  it  has  been  effected  for  the  purpose  of  defraud- 
ing creditors,  they  are  entitled  to  receive  out  of  the 
sum  secured  an  amount  equal  to  the  premiums  paid. 

In  effecting  any  policy  of  insurance,  whether  life, 
fire,  or  marine,  it  is  material  that  there  should  be  no 
concealment  on  the  part  of  the  person  effecting  the 
insurance.  Concealment  in  the  law  of  insurance  has 
been  defined  as  "  the  suppression  of  a  material  fact 
within  the  knowledge  of  one  of  the  parties  which  the 
other  has  not  the  means  of  knowing,  or  is  not  pre- 


(y)  Hehdon  v.  West,  3  B.  ft  S.  579. 
{z)  Reed  v.  Royal  Exchange  Co,^  Peake  Add.  Ga.  7a 
(a)  45  &  46  Vict.  c.  75,  sect  1 1.    This  Act  (sect.  22)  repeals  the  pro- 
vision to  a  like  effect  contained  in  33  &  34  Vict.  c.  93,  sect.  lo,  except 
as  to  anything  done  thereunder  prior  to  January  i,  1883. 
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sumed  to  know  "  (6).  The  maxim  of  caveat  emptor  (c) 
does  not  apply  to  the  contract  of  insurance,  for  the  per- 
son effecting  an  insurance  must  state  everything,  not 
merely  what  he  believes  to  be,  but  what  is  in  fact  mate- 
rial in  the  matter  of  the  insurance ;  and  if  anything 
material,  or  which  might  operate  to  influence  the  rate 
of  premium,  is  withheld,  it  will  vitiate  the  policy  (d). 

Irrespective  of  any  condition  in  a  policy  of  life  Effect  of 

•  ,      ,   m  /*        ^  f  1*         •!»  suicide  on  a 

insurance,  on  principles  of  public  poucy,  if  a  person  uf©  policy, 
who  has  effected  a  policy  of  insurance  on  his  own  life, 
afterwards  dies  by  the  hands  of  justice,  or  commits 
suicide,  unless,  in  the  latter  case,  he  was  insane,  and 
not  accountable  for  his  acts,  the  policy  is  vitiated,  and 
his  representatives  cannot  recover  the  amount  thereof. 
But  in  addition  to  this  it  is  the  universal  practice  of 
insurance  companies  to  insert  in  their  policies  condi- 
tions vitiating  them  on  such  events,  and  such  words 
may  be  made  use  of  as  to  make  it  of  no  difference  in 
the  case  of  death  by  a  person's  own  hand,  whether  he 
was  sane  or  insane  at  the  time.  It  is  important,  how- 
ever, to  note,  that  in  the  absence  of  any  condition  on 
the  point,  the  rule  of  the  common  law  is,  that  whether 
the  amount  of  the  policy  can  be  recovered  depends  on 
the  question  of  whether  or  not  the  person  was  at  the 
time  responsible  for  his  own  acts  (e). 

That  life  and  marine  policies  may  now  be  assigned 
has  been  previously  noticed  (/). 

A  patent  may  be  defined  as  a  grant  from  the  Crown  m.  Patents 
by  letters-patent,  of  the  exclusive  privilege  of  making. 


(6)  Amoold  on  Marine  Insuranoe,  545.  RiwUz  v.  Oerutti,  L.  R.  6 
Q.  R  D.  222  ;  50  L.  J.  Q.  B.  I76.;j 

(c)  As  to  which,  see  aiUCi  p.  94. 

{d)  See  Bunjon  on  Life  A^ssuranoe,  29  ;  and  see  also  Carter  v.  Boehm^ 
I  S.  L.  C.  550,  and  notes. 

(e)  See  hereon,  Bunyon  on  Life  Assurance,  70-79. 

(/)  See  anUf  p.  138  ;  30  &  31  Vict.  c.  144,  and  31  &  32  Vict, 
c.  86. 
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using,  exercising,  and  vending,  some  new  invention  (g). 
Anciently,  the  prerogative  that  was  vested  in  the  Crown 
of  granting  such  an  exclusive  right  was  much  abused, 
and  in  consequence  an  Act  was  passed  known  as  the 
sutute  of       Statute  of  Monopolies  (A),  whereby  the  granting  of  such 
Monopolies,     monopolies  was  declared  illegal,  with  certain  excep- 
tions; and  by  force  of  this  and  subsequent  statutes, 
the  law  now  is  that  a  patent  may  be  granted  in  respect 
Term  for        of  a  new  manufacture  for  a  period  of  fourteen  years ; 
may  n*w*  ^  and,  if  advisable,  that  term  may  be  prolonged  for  a 
be  granted,      further  period  of  seven  or  fourteen  years  (i).     The  in- 
ventor has  to  file  a  specification,  describing  accurately 
the  nature  of  his  invention,  and  to  pay  certain  stamp 
duties;   and  by  the   Patent   Law  Amendment  Act, 
Aregiiierof     1 852  (A;),  a  register  of  patents  has  to  be  kept,  which  is 
to  bTkepr      o^en  to  inspection  by  the  public  on  payment  of  a 
certain  fee.     A  patent  is  assignable,  and  though  the 
assignment  is  usually  by  deed,  it  does  not  seem  neces- 
sary that  it  should  be  (Z),  and  all  assignments  of  patents 
have  to  be  registered. 

Remedy  for  For  the  infringement  of  his  patent,  the  patentee  has 
of  pSen™*°*  ^  remedy  both  by  an  action  for  damages  and  also  for 
an  injunction  to  restrain  the  further  infringement ;  and 
in  any  action  for  an  injunction  the  Court  has  power  to 
award  damages  either  in  substitution  for  or  in  addition 
to  the  injunction  (m). 

IV.  Copyright.  Copyright  is  defined  as  the  sole  and  exclusive  liberty 
of  multiplying  copies  of  an  original  work  or  composi- 
tion, which  exists  in  its  author  or  his  assignees  {n). 
By  the  Copyright  Act  (o),  it  is  provided  that  this  right 


{g)  Williams*  Personal  Property,  278. 
(A)  21  Jaa  I,  c.  3. 

{%)  5  &  6  Wm.  4,  c.  83,  8.  4,  amended  by  2  &  3  Vict.  c.  67,  and  7  &  8 
Vict.  c.  69,  88.  2,  4. 

(it)  15  &  16  Vict.  c.  83,  8.  39. 

{I)  WiUiams'  Personal  Property,  288. 

(m)  21  &  22  Vict  c.  27,  88.  2-6. 

(n)  Brown's  Law  Diet  134. 

(0)  5  &  6  Vict.  c.  45,  8.  3. 
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shall  exist  for  the  natural  life  of  the  author,  and  seven  Term  for 
years  from  his  decease,  or  for  an  entire  term  of  forty-  Sif^exillu." 
two  years,  whichever  is  the  longer.  Besides  copjrright 
in  books,  copyright  exists  for  various  terms  in  music, 
engravings,  photographs,  and  various  ornamental  and 
useful  designs  (p).  With  regard,  however,  to  all  music 
published  on  or  since  ist  August  1882,  the  proprietor 
of  the  copyright  who  shall  be  entitled  to,  and  shall  be 
desirous  of  retaining  in  his  own  hands  exclusively,  the 
right  of  public  representation  or  performance  of  the 
same,  is  obliged  to  print  or  cause  to  be  printed  upon 
the  title-page  of  every  published  copy  of  such  musical 
composition  a  notice  to  the  effect  that  the  right  of 
public  representation  or  performance  is  reserved  (^). 
If  an  article  is  written  for  such  a  work  as  an  encyclo- 
paedia, and  paid  for  by  the  proprietor,  the  copyright 
will  be  in  him ;  but  after  a  period  of  twenty-eight 
years,  the  right  of  publishing  such  article  will  revert 
to  the  author  for  the  remainder  of  the  period  for 
which  copyright  is  allowed  (r). 

The  right  of  property  in  copyright  must  be  registered  Copyright 
at  Stationers'  Hall,  and  the  same  is  afterwards  assign-  by  amere 
able  by  an  entry  there  of  the  transfer  in  the  form  given  entry  in  the 
by  the  Act,  and  the  registry  is  open  to  inspection  on 
payment  of  a  small  fee  (s).    For  the  infringement  of  his 
copyright,  the  same  remedies  are  open  to  the  author  as 
before  mentioned  in  the  case  of  a  patentee  {t). 

A  Trade-mark  may  be  defined  as  some  particular  v.  Trade- 
mark  or  signification  adopted  by  a  trader  to  identify 
certain  goods.    It  is  frequently  said  that  there  cannot 
be  any  property  in  a  trade-mark,  but  it  would  appear 
to  have  been  always  more  correct  to  say  that  there  may  There  maj  be 
be  a  certain  qualified  kind  of  property  in  it,  provided  property  in  a 

^ ^ traae*mark. 

(p)  See  Williams*  Personal  Property,  278. 

(9)  45  &  46  ^i<^  ^  40f  B.  I. 
(r)  5  &  6  Vict.  c.  45,  s.  18. 
(<)  Ibid.  88.  II,  19,  20. 
(0  ArUe,  p.  178. 
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it  has  been  used  by  the  trader  as  his  trade-mark,  and 
become  generally  known  to  the  trade  as  such  (u) ;  and 
now  since  the  Trade-marks  Registration  Act,  1875, 
there  can  undoubtedly  be  property  in  a  trade-mark. 
For  the  infringement  of  a  trade-mark  the  same  remedies 
are  open  to  the  proprietor  of  it  as  are  open  to  a  patentee 
for  infringement  of  his  patent,  or  to  an  author  for  in- 
fringement of  his  copyright,  i.e.,  to  maintain  an  action 
for  damages,  and  edso  for  an  injunction  to  prevent  the 
further  infringement  (x). 

What  it  was        Until  lately,  to  enable  a  person  to  maintain  an  action 
neoeMOT  to     ^^^  ^^®  infringement  of  a  trade-mark,  all  that  it  was 
proTe  in  an      neccssary  for  him  to  prove  was  his  user  of  it,  that  it  had 
infringement    bccome  wcU  known  in  the  trade  as  his  trade-mark,  and 
mark"^*"       ^^^^  ^^®  defendant  had  unlawfully  adopted  or  in  some 
way  infringed  it ;  but  by  the  Trade-marks  Eegistration 
Trade-marks    Act,  iS/S  (y),  it  has  been  provided  that  a  registry  of 
ActTiSys.**"     trade-marks  as  defined  by  that  Act,  and  of  the  pro- 
Sect  I.  prietors  thereof,  shall  be  established  under  the  superin- 
tendence of  the  Commissioner  of  Patents;  and  that  from 
and  after  the  ist  of  July  1876,  a  person  shall  not  be 
entitled  to  institute  any  proceeding  to  prevent  the 
infringement  of  any  trade-mark  as  defined  by  this  Act, 
until  such  trade-mark  is  registered  in  pursuance  of 
Sect.  2.  this  Act  (z) ;  that  a  trade-mark  must  be  registered  as 
belonging  to  particular  goods  or  classes  of  goods,  and 
when  registered  shall  be  assigned  and  transmitted  only 
in  connection  with  the  goodwill  of  the  business  con- 
cerned in  such  particular  goods  or  classes  of  goods,  and 
shall  be  determinable  with  such  goodwill,  but,  subject 
as  aforesaid,  registration  of  a  trade-mark  shall  he  deemed 
to  he  equivalent  to  public  use  of  su^h  mark  (a) ;  and  that 


(u)  Leather  (Xoth  Co.  v.  American  Leather  Cloth  Co.^  1 1  H.  of  L.  Gas. 

523. 

(x)  See  generally  as  to  the  infringement  of  patents,  copyright,  and 

trade-marks,  Snell's  Principles  of  Equity,  569-576. 

(y)  38  &  39  Vict.  c.  91. 

(«)  38  &  39  Vict.  c.  91,  a  I. 

(a)  Sect.  2. 
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the  registration  of  a  person  as  first  proprietor  of  a  seot  3. 
trade-mark  shall  be  primd  fade  evidence  of  his  right 
to  the  exclusive  use  of  such  trade- mark,  and  shall,  after 
the  expiration  of  five  years  from  the  date  of  such 
registration,  be  deemed  conclusive  evidence  of  his  right 
to  the  exclusive  use  of  such  trade-mark,  subject  to  the 
provisions  of  this  Act  as  to  its  connection  with  the 
goodwill  of  a  business  (b).  It  has,  however,  recently 
been  decided  that  a  mark  which  should  not  be  the  sub- 
ject of  a  trade-mark,  does  not  acquire  that  character  by 
being  registered  as  a  trade-mark  for  five  years,  and  that 
any  person  affected  by  it  may  apply  to  have  it  removed 
from  the  registry  after  the  termination  of  such  period 
of  five  years  (c).  No  trade-mark  of  a  nature  similar  to  Seet  6 
one  already  registered,  or  very  nearly  resembling  the 
same,  is  to  be  registered,  in  respect  of  the  same  goods 
or  class  of  goods,  without  special  leave  of  the  Court  (d). 

What  is  necessary,  therefore,  now  in  an  action  for  what  there- 
the  infringement  of  a  trade-mark  for  the  plaintiff  to  ^^^^^ 
prove  is,  that  the  trade-mark  is  duly  registered  (e),  and  prove, 
that  it  has  been  infringed  by  the  defendant;  and  this  is 
only  at  Gist priTnd  facie  evidence,  and,  if  contradicted,  the 
matters  formerly  necessary  to  have  been  proved  will  have 
still  to  be  shewn,  but  proof  of  the  registration  alone, 
will,  after  five  years  from  its  taking  place,  be  conclusive 
evidence  of  the  plaintiff's  right  to  the  trade-mark. 

As  has  before  been  noticed  (/),  it  is  provided  by  Warranty 
statute  (ff),  that  if  any  article  is  sold  with  a  trade-mark  ^l^*iid 
thereon,  a  warranty  is  implied  that  the  same  is  genuine  with  a  tr^e- 
and  true,  unless  the  contrary  is  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  vendee. 

(6)  38  &  39  Vict  c.  91,  sect  3. 

(c)  In  re  PcUmer't  applicaiion^  L.  R.  21  Ch.  D.  47 ;  51  L.  J.  Gh.  673  ; 
46  L.  T.  787. 

(d)  Sect  6. 

{e)  And  of  this,  the  certificate  of  the  registrar  is  sufficient  evidence 
(sect  8). 

(/)  See  arUtj  p.  95. 

(g)  25  &  26  Vict  c  88,  ss.  19,  20. 
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for 


yr,  ^pU  I'^ga^  pnetitioiiexs  mar  be  cidis  bflznstsai^  specul 

practitumerK,  pieadew  not  at  the  bar,  eodfied  conre ja2ic»%  or  loli- 
eitora.  The  three  latter  mar  xecoTer  didr  fieei^  but 
the  first  BULj  not,  thor  acting  bsng  deemed  of  a  Tolim- 
fiMTbUn  torj  oatuze,  and  thior  fees  mereLj  in  the  I^t  of 
£hr?«^«S  h<»u)faY7  payments ;  and  is  CoDows  from  this,  that  no 
action  lies  against  them  for  negizgoioe  or  vnskilfiil- 
nesa.  A  barrister  and  his  elient  are  in  fact  matoally 
incapable  of  entering  into  a  binding  contract  (rf  hiring 
with  respect  to  the  sertices  of  the  f cvmer  as  an  ad- 
Tocate.  Hus  incapacity  of  contract  is  reciprocal,  and  is 
an  answer  to  any  action  broi^t,  whether  by  client  or 
adrocate,  upon  snch  an  aQ^ed  agreemoit.  The  princi- 
ple is  of  nnirersal  application  in  all  cases  wl^re  the 
relation  of  counsel  and  client  exists ;  it  extends  to  an 
alleged  ei^agement  by  coonsel  to  gire  exdnsiTe  atten- 
tion to  the  defence  of  a  prisoner  standing  his  trial  npon 
a  criming  charge,  and  to  a  case  in  which  the  client  has 
entered  into  an  express  agreement  with  the  barrister  to 
pay  special  fees  named  by  the  barrister  for  his  exclnsire 
attendance,  in  excess  of  the  fee  which  woold  be  ordin- 
arily payable  to  counsel  for  the  contemplated  serrice  (A). 

TomUtm  of  In  the  absence  of  an  express  contract^  the  agreement 

eliMii.  *  of  a  client  with  his  solicitor  is  to  pay  him  for  his  ser- 
Yices  the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances  and 
by  the  length  of  documents,  and  now  in  conveyancing 
matters,  by  the  amount  of  the  purchase  or  mortgage 
money;  and  beyond  this,  in  particular  cases,  any 
special  skill  or  trouble  may  be  taken  into  consideration 
(i).  The  client  is  entitled  to  the  personal  advice  of  the 
solicitor,  though  if  a  clerk  sees  the  client  and  has  con- 
tinual opportunities  of  conferring  with  his  principal, 
this  is  sufficient  (j).    To  entitle  a  solicitor  to  recover 


(h)  Jtohertion  y.  M*Donogh,  6  L.  R.  Ir.  433  ;  Kennedy  ▼.  Brown,  13 
0.  B.  (N.8.)  677. 

(i)  Bee  31  k  ^4  Vict,  c  28,  b.  18 ;  45  &  46  Vict  c.  44,  s.  4,  and 
Oetieral  Oraor  of  1882  under  this  Act 

(j)  Uopkinion  ▼.  SmUh,  i  Bing.  13. 
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his  bill  of  costs,  he  must  have  had  a  certificate  to  prac  Solicitor  must 

tise  during  the  time  the  work  was  done,  and  it  is  also  gi^Id'^bm  a 

necessary  for  him  to  deliver  a  signed  bill,  or  a  bill  with  ^^^^^H 

a  letter  signed,  a  calendar  month  before  bringing  the  leave  obtidned. 

action  (k),  unless  he  obtain  leave  to  commence  the 

action  before,  which  he  may  do  on  the  ground  that  the 

client  is  about  to  leave  England,  become  bankrupt, 

liquidate,  compound  with  his  creditors,  or  do  any  other 

act  that  may  be  prejudicial  to  him,  the  solicitor  (/).    In 

any  action,  brought  by  a  client  against  his  solicitor, 

the  latter  may  set  off  the  amount  of  his  costs,  though 

the  month  has  not  expired,  and  even  though  they  have 

not  been  delivered,  provided  he  delivers  them  before 

trial  (m).    A  solicitor  may  now  also  enter  into  a  con-  A  ■oUdtor 

tract  with  his  client  for  remuneration  in  some  way  ^terUito a 

other  than  by  his  ordinary  charges  {e,g,  by  commis- JJ^^^Jl"^ 

sion),  but  such  agreement  must  be  in  writing,  and  if  in  byoommiuion 

respect  of  any  action,  must  be  submitted  to  a  taxing-  ^^  ^  otwi»©. 

master  for  approval  before  anything  can  be  received 

under  it ;  any  agreement  for  payment,  however,  only  in 

the  case  of  success  is  void,  and  any  stipulation  that  the 

solicitor  is  not  to  be  liable  for  negligence  is  also  void 

(n).    A  solicitor  could  always  take  a  security  from  his 

client  for  costs  already  incurred,  and  he  can  now  also 

do  so  for  costs  to  be  incurred  (0). 

The  Court  or  a  judge  before  whom  any  action,  matter,  SoUdtor't 
or  other  proceeding  has  been  heard  has  power  to  order  ^hmS^JiI^ 
the  solicitor's  costs  to  be  made  a  charge  on  the  property  property  re- 
recovered  or  preserved  by  the  solicitor's  acts  (p).    He 
has  also  a  general  lien  on  his  client's  papers  (q).    A 


{k)  6  &  7  Vict.  c.  73,  ■.37.  And  in  this  bill  he  must  state  the  items  ; 
it  is  not  sufficient  to  put  a  gross  stun. 

(0  38  &  39  Vict  c.  79. 

(m)  Brown  v.  TibbUt,  31  L.  J.  (C.P.)  206. 

{n)  33  &  34  Vict  0.  20,  ss.  4-15,  which  applies  to  litigious  business, 
and  44  &  45  Vict  0.  44,  s.  8,  which  applies  to  conyeyancing  business. 

(o)  33  &  34  Vict.  c.  28,  s.  16,  as  to  litigious  business,  and  44  ft  45 
Vict  c.  44,  s.  5,  and  Genex«l  Order  thereunder  of  1 882,  as  to  conveyancing 
business. 

( p)  23  &  24  Vict  c.  127,  s.  28. 

{q)  Seo  ante,  p.  86. 
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The  duty  cf 
a  lolicitor. 


When  he  may 
difcontinae 
proceeding!! 
lie  haa  com- 
menced. 


When  negli- 
gence of 
■olicitor  may 
be  set  np  aa 
a  defence  to 
an  action  for 
hiaoottf. 


London  agent  of  a  country  solicitor  has,  however,  no  lien 
on  the  papers  of  a  particular  client  of  the  country  solici- 
tor in  respect  of  the  general  account  owing  to  him,  the 
London  agent,  by  the  country  solicitor  (r). 

It  is  the  duty  of  a  solicitor  to  conduct  his  client's 
case  with  ordinary  skill  and  due  expedition  to  its  con- 
clusion ;  and  if,  having  commenced  any  proceedings,  he 
refuses  to  continue  them,  he  will  not  be  entitled  to  his 
costs,  unless  specially  justified  by  circumstances  in  so 
doing,  e.g,  if  the  client  denies  that  he  is  liable  to  pay 
the  costs  already  incurred  (s),  or  if  on  reasonable  notice 
the  client  omits  to  furnish  him  with  money  to  meet 
costs  out  of  pocket  (t), — in  either  of  these  cases  the  soli- 
citor may  discontinue  and  bring  an  action  for  his  costs 
already  incurred.  If  a  solicitor,  in  the  course  of  his 
acting,  does  not  conduct  his  client's  business  with 
ordinary  diligence,  but  is  guilty  of  some  gross  default, 
negligence,  or  ignorance,  whereby  his  client  is  injured, 
he  is  liable  to  an  action  (u),  but  he  is  not  liable  for  a 
mistake  on  some  doubtful  point  of  law  (x),  A  solicitor 
employing  an  agent  is  liable  to  his  client  for  that 
agent's  negligence. 

With  regard  to  a  solicitor's  negligence,  the  rule  has 
been  long  settled  that  if  he  brings  an  action  to  recover 
the  amount  of  his  bill,  his  negligence  cannot  be  set  up 
as  a  defence  to  the  action,  unless  the  negligence  has 
been  of  some  such  extreme  kind  that  the  client  has 
obtained,  and  can  obtain,  no  benefit  whatever  from  his 
services ;  and  that  where  the  client  has  derived,  or  may 
derive,  some  benefit  from  what  the  solicitor  has  done, 
although  a  great  part  of  the  benefit  he  ought  to  have 
derived  may  have  been  lost  to  him,  a  cross-action 
must  be   brought  by  the   client  for  the   negligence 


(r)  Ex  parte  Edwarda,  L.  R.  8  Q.  B.  D.  262  ;  50  L.  J.  Q.  B.  541. 

(«)  Bawki  r,  CoUrell,  3  H.  &  N.  243. 

(0   WatUwoHh  V.  MarthaU,  2  G.  ft  J.  665. 

(tt)  See  Godfrey  v.  Dalton,  6  Bing.  460,  467. 

{r)  Kemp  v.  Burt,  4  B.  ft  A.  424. 
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complained  of  (y).  This  rule  is,  however,  now  no 
longer  correct,  for  by  the  Judicature  Act,  1875,  it  is 
enacted,  as  hereafter  noticed  («),  that  anything  may  be 
set  off  by  way  of  counter-claim,  even  although  sound- 
ing in  damages  (a). 

A  solicitor  is  not  absolutely  incapable  of  buying  from,  Position  of 
or  selling  to,  or  otherwise  contracting  with  his  client;  J^Si^g  with 
but  if  he  does  so,  it  is  incumbent  on  him,  on  the  con-  ^  client, 
tract  being  called  in  question,  to  show  either  that  the 
contract  was  perfectly  fair,  or  that  the  client  had  sepa- 
rate and  independent  advice;  and  if  he  cannot  shew 
this,  it  will  be  set  aside  (&). 

Although  a  witness  who  is  subpcEnaed  to  attend  a  Witness's 
trial  has  a  claim  for  his  expenses,  and  when  called  to  expenses  is 
give  an  opinion  and  not  to  speak  to  a  fact,  for  his  loss  J^*  JSkitor 
of  time  (c),  his  claim  is  not  against  the  solicitor  in  the 
action,  but  against  the  party  on  whose  behalf  he  is 
subpoenaed  (d).     The  remedy  also  of  a  sheriff's  bailiff.  Nor  "a 
who  executes  process  in  an  action,  is  against  the  client, 
not  against  the  solicitor  (e). 

Medical  men  may  be  either  physicians,  surgeons,  vn.  Medical 
apothecaries,  or  chemists  and  druggists.     As  to   the  dentists,  &c 
latter,  they  must  be   duly  registered  as  chemists  or 
druggists,  and  their  duty  is  simply  to  prepare,  dispense, 
and  sell  medicines,  and  they  cannot  recover  for  advice. 
As  to  the  three  former,  they  can  recover  their  fees, 


(y)  Chitty  on  Ck>ntracts,  538. 

(z)  38  ft  39  Vict  c.  77,  Order  xix,  r.  3,  poit,  p.  243. 

(a'  "Since  the  commencement  of  the  new  Acts  counter-claims  of 
almost  every  kind  have  been  aUowed  : "  Griffith's  Jud.  Acts,  254,  where 
see  several  cases  referred  to.  As  to  what  will  amount  to  negligence  in 
a  solicitor,  see  Chitty  on  Contracts,  541-543. 

{b)  See  hereon  Cockbum  v.  Edwardtf  L.  R.  18  Ch.  D.  449  ;  51  L.  J. 
Ch.  46.  The  subject  of  the  dealings  of  a  solicitor  with  his  client  belongs 
more  especially  to  equity,  and  the  student  is  referred,  for  further  infor- 
mation thereon,  to  Snell's  Principles  of  Equity,  467. 

(c)  See  pott^  p.  187. 

(d)  Let  V.  Everett^  2  H.  &  N.  285. 

{e)  Royle  v.  Butby,  L.  R  6  Q.  B.  D.  171  ;  50  L.  J.  Q.  B.  196,  over- 
ruling Brewtr  ▼.  Jonts^  10  Ex.  655. 
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2i&aaViot.    provided  they  are  duly  registered  under  the  Medical 
°'  ^'  Act  (/),  and  provided  also,  as  to  physicians,  that  they 

are  not  prohibited  by  the  bye-laws  of  any  college  of 
physicians  from  so  doing  (g).  An  ordinary  practitioner, 
however,  only  registered  under  the  Medical  Act,  and 
not  holding  any  other  qualification,  cannot  recover  for 
medicines  and  attendance,  except  in  a  surgical  case  (h) ; 
and  if  a  medical  man  is  guilty  of  such  a  want  of  reason- 
able care  or  skill  that  his  patient  receives  no  benefit,  he 
cannot  recover  his  fees,  and  he  is  liable  to  an  action 
by  the  patient  for  negligence,  even  though  he  was  not 
called  in  by  such  patient,  or  was  not  to  be  remunerated 
by  him  (i),  and  any  negligence  may  be  set  oflF  against 
him  by  way  of  counter-claim  in  an  action  brought  by 
him  for  his  fees  {k), 

Dentigts'  Act,      With  regard  to  dentists,  it  is  now  provided  by  the 
'  ^  '  Dentists'  Act,  1878  (/),  that  from  the  ist  August  1879 

a  person  shall  not  be  entitled  to  recover  any  fee  or 
charge  in  respect  of  dentistry  unless  registered  under 
that  Act,  or  unless  he  is  a  duly  qualified  medical  practi- 
tioner (m) ;  and  that  no  person  shall  be  entitled  to  use 
the  name  or  title  of  "  dentist "  or  "  dental  practitioner," 
or  any  description  implying  that  he  is  registered  under 
this  Act,  or  that  he  is  a  person  specially  entitled  to 
practise  dentistry,  under  a  fine  of  not  exceeding  ;f  20, 
unless  he  is  duly  registered  (n).  Prior  to  this  Act  there 
was  no  provision  of  this  character  as  to  dentists,  who 
are  by  force  of  it  now  placed  in  much  the  same  position 
as  medical  men. 

Veterinary  With  regard  also  to  veterinary  surgeons,  it  is  now  pro- 

Surgeons'  Act, 


1881. 


(/)  21  &  22  Vict,  a  90,  amended  by  23  Vict.  c.  7. 

{g)  Ghitty  on  Contracts,  525,  526. 

{h)  Ibid.  519. 

(i)   See  generally  as  to  torts  arising  peculiarly  from  negligence,  post, 
part  ii.  ch.  vi. 

(*)  38  &  39  Vict,  a  77,  Order  xix,  r.  3,  post^  p.  243. 

(0  41  k  42  Vict.  c.  33. 
;   (m)  Sect.  5. 

(n)  Sect.  3 . 
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vided  by  the  Veterinary  Surgeons' Act,  1881  (0),  that 
they  must  be  duly  registered,  and  any  person  practising 
as  a  veterinary  surgeon  after  31st  December  1883 
without  being  on  the  register  is  to  be  liable  to  a  fine 
not  exceeding  ;^20,  and  shall  not  be  entitled  to  recover 
any  fee  or  charge  for  practising  (p). 

Every  person  subpoenaed  as  a  witness  is  entitled  to  viii.  Wit- 
be  paid  a  reasonable  sum  for  his  expenses  of  going  to,  ''*■•*■• 
staying  at,  and  returning  fi-om  the  trial,  and  this  sum 
must  be  paid  or  tendered  him  at  the  time  of  his  being 
served  with  his  subpcena,  otherwise  he  is  not  bound  to 
attend.  If  a  witness  lives  within  the  bills  of  mortality, 
it  is  sufQcient  to  give  him  a  nominal  sum  with  his 
subpcena,  usually  one  shilling.  If  a  witness  who  is  not 
paid  a  proper  sum  for  his  expenses  yet  chooses  to 
attend,  he  is  justified  in  refusing  to  be  sworn  until  his 
expenses  have  been  paid  (q). 

But  though  a  witness  is  always  entitled  to  his  ex-  when  a 
penses,  yet  he  is  not  entitled  to  be  paid  for  his  loss  of  ^'iSJJato  be 
time  unless  he  is  a  witness  called,  not  to  give  evidence  p«*?  for  low 
upon  some  matter  of  fact,  but  of  opinion,  e.g.  an  expert, 
and  then  he  is  so  entitled  (r). 

Service  of  a  subpoena  on  a  witness  must  be  personal,  Service  of 
and  the  remedy  against  a  witness  for  not  attending  on  *^  *^*"*'   °' 
his  subpoena  ia  either  by  attachment  for  contempt  of 
Court  in  not  obeying  the  subpoena,  which  is  a  process 
of  the  Court,  or  by  an  action  for  damages  (s). 

A  Corporation  is  some  legal  body  always  known  by  IX.  Corpora- 
the  same  name,  and  perpetually  preserving  its  identity,  pa^etl^and 
and  it  may  be  either  a  corporation  sole,  that  is,  composed  ""titutions. 
of  one  person,  e.g.  a  bishop ;  or  a  corporation  aggregate, 

(0)  44  &  45  Vict,  c  62. 
(jp)  Sect.  17. 

Iq)  Chitty  on  Contracts,  545.     As  to  the  meaning  of  expression 
''bills  of  mortality/'  see  Wharton's  Law  Lexicon,  122. 
(r)  See  Wtbb  v.  Page,  I  C.  &  R.  23  ;  Zef  ▼.  Everest,  2  H.  &  N.  285. 
(«)  See  also  as  to  witnesses,  jtott,  part  3,  ch.  ii.  on  Evidence. 
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that  is,  one  composed  of  many  persons,  e.g,  some  com- 
pany incorporated  by  Act  of  Parliament  {t).  Corpo- 
rations aggregate  may  be  created  either  by  Act  of 
Parliament,  charter,  or  letters  patent,  and  the  great 
peculiarity  as  to  their  contracts  is  that,  generally  speak- 
ing, they  must  be  under  their  common  seal.  To  this 
rule  there  are,  however,  exceptions,  which  may  chiefly 
be  stated  to  be  contracts  comprising  some  matter  of 
everyday  occurrence,  or  of  such  a  nature  as  to  be  actu- 
ally necessary,  these  being  valid,  though  not  under 
the  common  seal  (u)\  thus,  in  the  case  just  cited,  it 
was  held  that  the  guardians  of  a  poor-law  union, 
who  had  given  orders  to  a  tradesman  to  supply  and 
put  up  water-closets  in  the  union  workhouse,  which 
he  had  accordingly  done,  could  not  afterwards  defend 
themselves  in  an  action  brought  for  the  price  by  shew- 
ing that  there  was  no  contract  under  seal,  as,  for  the 
purposes  for  which  the  guardians  were  made  a  corpora- 
tion, it  was  necessary  that  they  should  provide  such 
articles. 


DiflFerenoes 
between 
limited  and 
nnlimited 
companies. 


Companies  may  be  either  unlimited  or  limited,  and 
now  any  company  consisting  of  seven  or  more  persons 
may,  and  if  more  than  twenty  persons  must,  be  regis- 
tered {x).  An  unlimited  company  is  simply  a  combina- 
tion of  several  persons  together  for  some  business,  and 
the  members  stand  in  the  position  of  ordinary  partners, 
and  liable  to  an  unlimited  degree  to  all  the  debts  of  the 
partnership,  and  the  ordinary  partnership  rules  will 


(t)  Williams'  Personal  Property,  248. 

(tt)  Clarke  v.  Cuckfitld  Union,  21  L.  J.  (Q.  B.)  349. 

{x)  25  ft  26  Vict.  o.  89,  ss.  4,  6.  It  has  been  decided  that  where 
there  is  any  combination  of  more  than  twenty  persons  having  for  their 
object  the  acquisition  of  gain,  the  assistance  of  the  Court  cannot  be  had 
in  any  way,  so  that  a  trust  deed  entered  into  amongst  such  persons 
cannot  be  enforced :  Sykes  t.  Beadon^  L.  R.  ii  Ch.  D.  170 ;  48  L.  J. 
Gh.  822.  This  decision,  however,  was  in  the  case  of  Smith  v.  Anderton^ 
(L.  R.  15  Ch.  D.  247  ;  50  L.  J.  Ch.  39 ;  29  W.  R.  21),  distinctly 
disapproved  of  by  the  Court  of  Appeal  as  regiu^  the  ruling  that  such 
a  trust  deed,  as  was  the  case  there,  cannot  be  enforced.  See  also  on  the 
subject  of  illegal  associations,  Jennings  v.  Hammond^  L.  R  9  Q.  B.  D. 
225  ;  51  L.  J.  Q.  B.  493.  In  re  Padttow  Asiwance  AuocitUion,  L.  R. 
20  Ch.  D.  137. 


\ 
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generally  apply  to  them  (y).  A  company  may,  how- 
ever, be  limited  if  duly  registered  as  such  (z),  and 
the  members  are  then  only  liable  to  the  extent  of  their 
different  shares ;  so  that  any  person  contracting  with 
such  a  company  must  only  look  for  payment  to  the 
assets  of  the  company. 

Any  contracts  made  by  a  registered  company  need  Contracts  by 
only  be  under  such  company's  seal  when  the  same  ^^^iie«. 
would,  if  made  by  a  private  person,  require  a  seal; 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,  signature  by  some  person  authorized  by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  person,  the  contract 
may  be  made  by  parol  by  some  person  authorized  by 
the  company  (a).  A  contract  made  by  a  person  on 
behalf  of  an  intended  company  cannot  afterwards,  on 
the  formation  of  the  company,  be  ratified  by  the  com- 
pany, but  a  fresh  contract  with  the  company  must  be 
entered  into  (b).  Shares  in  a  registered  company  may 
be  transferred  by  deed  duly  registered  at  the  company's 
office,  or,  in  the  case  of  such  a  company  limited  by 
shares,  when  shares  are  fully  paid  up,  by  simple  de- 
livery of  share  warrants  (c). 

With  regard  to  contracts  made  with  persons  acting  Liability  in 
on  behalf   of  institutions  and  associations,  such   ^^^^cUon 
charities,  clubs,   and  the  like,  the  rule  is  that  the^^^.<>* 
persons  making,  or  authorizing  the   making  of,  the  institutions 
contract  are   the  persons  liable,  unless,  indeed,  the  fi^®''®'*"^- 
other  party  has  specially  agreed  that  he  will  look  for 


(y)  For  which  see  atUCf  pp.  1 2  7- 1 3  7. 

{z)  25  &  26  Vict  c  89. 

(o)  30  &  31  Vict.  c.  131,  8.  37. 

(6)  In  re  Emprett  Engineering  Co.,  L.  R.  16  Ch.  D.  125  ;  29  W.  R. 
342  ;  43  L.  T.  742. 

(c)  30  ft  31  Vict  c.  131, 88.  27-33.  The  subject  of  companies  has  now 
attained  such  general  importance  that  it  is  well  worthy  of  some  separate 
study  by  eveiy  student  The  student  may  gain  a  fair  elementary  know- 
ledge on  the  subject  from  the  perusal  of  a  little  work  lately  published, 
viz.,  "Eustace  Smith's  Summary  of  the  Law  of  Ck>mpanie8." 
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payment  only  to  the  assets  of  the  institution.  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 
being  always  a  question,  when  a  person  disputes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done  so  as  to  make  himself  liable.  Thus,  if  a 
person  becomes  one  of  a  committee  of  direction  of 
any  such  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable  for 
goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particular 
order  in  question  {d).  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
will  not  always  in  itself  serve  to  render  him  liable ;  it 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract.  Thus,  where  wine  for  a  club  had 
been  ordered  by  the  house  steward  of  the  club  according 
to  the  directions  of  the  committee  of  man^^ement,  in 
an  action  brought  against  two  members  of  that  com- 
mittee, it  was  held  that  it  was  a  question  for  the  jury 
whether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (e). 

X.  Master  Contracts  in   the  relation   of  master  and  servant 

andiervant.  jj^g^y  \^^  Conveniently  considered  under  three  heads, 
viz. : — I.  As  to  the  hiring  ;  2.  As  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during 
the  service;  and  3.  As  to  the  determination  of  the 
service. 

Alto  the  Firstly,  then,  as  to  the  hiring. — There  may  be  an 

^^°*'  express  contract  for  the  hiring  of  a  servant,  and  when 

there  is,  it  may  be  either  in  writing  or  by  parol,  unless 
it  is  a  hiring  for  a  period  beyond  a  year,  in  which 
case  writing  is  by  the  Statute  of  Frauds  necessary  (/), 
and  it  may  perhaps  be  considered  doubtful  whether  a 
contract  for    hiring  and    services  for   life  does  not 


((2)  See  Chit^  on  Contracts,  227-229,  406,  407. 

(e)  T<idd  V.  Endy,  8  M.  ft  W.  505. 

(/)  29  Car.  2,  a  3,  B.  4,  anU,  p^).  41,  45-47. 
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require  to  be  by  deed  (g).  In  every  express  contract 
for  hiring,  its  duration,  and  the  wages  in  respect  of  the 
hiring,  should  be  stated,  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  different  terms  according  to  the  nature  of  the 
service  (as  will  be  next  noticed),  but  in  respect  of 
which  hiring  it  is  always  presumed,  unless  the  con- 
trary appears,  that  reasonable  wages  are  to  be  paid  (A). 

Persons  occupying  the  legal  position  of  servants  Diflferentkindi 
may  be  classified  as  clerks,  domestic  or  menial  servants,  ^  ^^^ 
and  servants  who  are  neither  in  the  position  of  clerks 
nor  domestic  or  menial  servants.  A  general  hiring  Effect  of 
of  a  clerk  is  a  yearly  hiring  determinable  by  three  liring. 
months'  notice,  or  an  equivalent  three  months'  wages  {%) ; 
a  general  hiring  of  a  domestic  or  menial  servant  is 
also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  month's  wages  Qc) ;  and  a 
general  hiring  of  other  kinds  of  servants,  though  it 
will  be  taken  primarily  as  a  hiring  for  a  year  (/), 
must  depend  more  especially  upon  the  circumstances 
of  each  particular  case,  as  indeed  it  must,  to  a  certain 
extent,  in  all  cases,  so  that  the  fact  of  a  servant's  wages 
being  payable  at  longer  or  shorter  periods,  as  the  case 
may  be,  may  alter  the  presumption  as  to  the  hiring 
and  the  length  of  notice  required,  as  also  may  any 
usage  or  custom  in  any  particular  trade  or  business. 
Although  a  general  hiring  of  a  servant  may  therefore 
be  construed  as  a  hiring  for  a  year,  and  so  on  from 
year  to  year,  yet  as  it  need  not  necessarily  extend 
beyond  the  year,  it  is  valid  though  not  in  writing  (m). 


{g)  See  notes  to  Mitchell  y.  ReynoUU,  i  S.  L.  C.  417. 

(A)  Chitty  on  Contracts,  526,  527. 

(»)  Fairman  v.  Oakfordj  5  H.  ft  N.  635. 

{k)  PawceU  v.  C7a«A,  5  B.  ft  Ad.  904.  The  housekeeper  of  a  Urge  hotel 
is  not  a  menial  servant,  and  cannot  be  dismissed  on  a  month's  notice  in 
the  absence  of  express  agreement :  Lawler  v.  Linden,  10  Irish.  Rep.  G. 
L.  188. 

(0  Bayley  ▼.  RimmeXl,  i  M.  ft  W.  506. 

(m)  BetMton  v.  CoUyer,  4  Bing.  309.  See  as  to  contracts  not  to  be  per* 
formed  within  a  year,  ante,  pp.  45-47. 
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Ai  to  the 
power  of  the 
senrant,  and 
the  relation 
between 
master  and 
serrant. 
The  ordinary 
principle!  of 
agency  apply 
to  these 
contracts. 


Illustration. 


Secondly,  as  to  the  power  of  the  servant,  and  the  re- 
lation between  the  parties  during  the  service, — It  will 
be  at  once  seen  that  a  person  by  entering  into  another's 
service  becomes  that  other's  agent  for  certain  purposes, 
and  that,  therefore,  the  ordinary  principles  of  agency 
apply,  and  answer  the  question  of  his  power  to  bind  his 
master  by  his  contracts.  These  principles  of  agency 
have  already  been  considered,  and  the  very  great  differ- 
ence in  the  powers  of  a  general  and  a  special  agent 
pointed  out  (n) ;  and  it  will  follow  from  that  difference, 
that  the  power  of  a  servant  to  bind  his  master  must 
depend  on  whether  he  is  merely  a  special  agent,  ap- 
pointed simply  now  and  then  to  do  some  particular  act, 
or  whether  he  is  a  general  agent,  having  a  wide  power 
given  him  by  his  master  to  do  all  acts  of  a  certain 
nature.  If  he  is  of  the  former  kind,  then  any  contract 
which  he  makes  can  only  bind  his  master  when  strictly 
in  conformity  with  his  master's  orders ;  but  if  he  is  of 
the  latter  kind,  then  any  contract  he  makes  will  bind 
his  master,  even  though  it  goes  beyond  his  master's 
orders  in  the  particular  case,  if  it  is  within  the  scope  of 
his  ordinary  authority.  To  exemplify  this  by  an  in- 
stance :  If  a  master  simply  once  directs  his  servant  to 
go  to  a  shop  and  purchase  certain  goods,  giving  him  the 
money  to  pay  for  them,  and  the  servant  misapplies  the 
money,  and  gets  the  goods  on  credit,  here  the  master 
will  not  be  liable  to  pay  for  them,  for  the  servant  was 
but  a  special  agent,  and  it  was  the  duty  of  the  shop- 
keeper to  inquire  into  the  extent  of  his  authority,  and 
the  getting  of  the  goods  on  credit  was  beyond  that 
authority ;  but  if  the  master  is  in  the  habit  of  sending 
his  servant  to  buy  goods  on  credit,  though  in  this 
instance  he  gives  him  the  money  to  pay  for  them,  and, 
instead  of  paying,  the  servant  misapplies  the  money 
and  gets  them  on  credit,  the  master  will  be  liable  to  pay 
for  them,  because  the  servant  was  a  general  agent,  and 
his  act  comes  within  the  scope  of  his  ordinary  authority. 


(n)  See  an^,  pp.  117,  iiS, 
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A   master  is  liable   for  his   servant's    torts  when  As  to  torta 
committed  by  the  sen^ant  acting  in  the  course  of  his  ^^^1^!^  ^^ 
ordinary  employment  and  duty,  but  he  is  not  liable 
criminally  for  his  servant's  unauthorized  act  (o). 

A  servant  is  entitled  to  be  paid  wages  during  a  time  Servant 
he  was  disabled  from  service  by  illness  (p),  and  the  re-  paid  wages 
lation  between  an  ordinary  master  and  servant  (it  is  ibi^throu  h 
otherwise  as  to  an  apprentice)  does  not  make  it  obli-  temporary 
gatory  on  a  master  to  provide  medical  attendance  or 
medicines  for  his  servant ;  but  if  he  sends  for  a  medical  Master  not 
practitioner  for  his  servant  whilst  under  his  roof,  he  is  ^de^medicaT 
liable,  and  he  cannot  deduct  from  the  servant's  wages  attendance  for 

i    .  1         i  1  • .  .11     his  servant. 

any  expenses  incurred  thereby,  unless  it  was  specially 
so  agreed  {q). 

There  was  at  Common  Law  no  implied  contract  by  a  Master  not 
master  to  indemnify  his  servant  against  any  injury  ^^JJ^^ 
happening  in  the  course  of  his  employment,  or  even  not  wywit 
to  expose  his  servant  to  any  extraordinary  risks  (r) ;  juries,  subject 
but  there  was  always  a  duty  cast  on  him  to  make  use  iiabSity*ic7* 
of  proper  tackle  and  machinery  in  his  business,  and  '^^ 
to  employ  duly  competent  co-servants,  and  if  any  in- 
jury arose  to  the  servant  through  the  non-observance 
of  this  duty,  the  master  was  liable  (s).     This  subject 
has  been    considerably  afiTected    by  the    Employers' 
Liability  Act,  i88o  (t),  which  is  hereafter  fully  dealt 
with  (u). 

Thirdly  as  to  the  determination  of  the  service. — The  As  to  the 

determination 
,  of  the  serYice. 

(o)  See  hereon,  pott,  part  2,  ch.  I. 

( p)  Cukaon  y.  Sionet,  I  E.  &  E.  248. 

iq)  See  Cbitty  on  Contracts,  532  ;  and  the  principle  that  a  master  is 
not  bound  to  provide  medical  attendance  or  medicines  for  his  servant  is 
the  same,  even  although  the  servant's  illness  has  arisen  through  an 
accident  which  occurred  in  performing  his  duties  as  servant,  unless 
indeed  it  arose  in  such  a  way  that  the  master  could  be  held  liable  for 
it 

(r)  RiUy  v.  Baxendale,  6  H.  &  N.  445. 

(»)  Wilton  V.  Merry,  L.  R.  I  H.  L.  Sc.  326,  pott,  pp. 

(0  43  &  44  Vict.  c.  42. 

(u)  See  Pott, 
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general  way  in  which  this  happens,  is  by  notice  either 
by  the  master  or  the  servant,  the  length  of  which  notice 
varies  according  to  the  contract  for  hiring  or  the  nature 
of  the  service  (x). 

When  master       In  giving  the  notice,  it  is  not  necessary  to  allege  any 
■emmtwitS*  reason  for  it;  and  in  the  following  cases  the  master 
out  notice.      ^ju  \^q  justified  in  putting  an  end  to  the  contract  of 
service  without  any  notice : — 

1.  When  the  servant  unlawfully  absents  himself 
from  his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  he  had  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's 
reasonable  orders ;  and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct,  or 
of  habitual  neglect  in  the  performance  of  his  duties. 

And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  due,  so  that  if  his  wages  are 
payable  monthly,  and  he  is  discharged  in  the  middle 
of  a  month,  he  forfeits  his  right  to  any  part  of  such 
month's  wages  (y). 


Death. 


Matter*! 
liability  as 
to  giving  a 
character  to 
hii  servant. 


The  death  of  either  master  or  servant  will  operate 
to  dissolve  the  contract  of  service  (z). 

A  master  is  not  bound  to  give  his  servant  a  character, 
but  if  he  does  so,  he  must  give  what  he  believes  to  be 
a  true  one ;  if  he  wilfully  gives  a  false  character,  he 
will  be  liable  to  an  action  for  libel  or  slander;  but 
if  he  believes  it  to  be  true,  and  makes  it  honestly 
and  fairly,  without  exaggeration,  it  comes  within  the 


{x)  Antff  p.  191. 

(y)  Chitty  on  Contracts,  530.     As  to  the  measure  of  damages  in  an 
action  by  a  servant  for  wrongiful  dismissal,  see  postf  p.  420. 
(2)  Farrow  v.  WiUon,  L.  B.  4  C.  P.  744. 
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designation  of  a  privileged  communication,  and  he  is 
not  liable  (a). 

Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  "  Torts,"  and  are  there  considered  (6). 


(a)  See  post,  part  2,  oh.  5. 

{b)  See  pottf  part  2,  particularly  ch.  6,  "  Of  Torts  arising  peculiarly 
from  Negligence." 


ipS 


OF  CONTKA.CTS  WITH  PERSONS 


L  Infants. 


Infant  is 
always  liable 
on  his  con- 
tracts  for 
necessaries. 

Other  COD- 
tracts  could 
formerly  be 
ratified. 


CHAPTER  VII. 

OF  CONTRACTS  WITH  PERSONS   UNDER   SOME  DISABILITY. 

In  this  chapter  will  be  considered  the  position  of  the 
following  parties  as  to  their  contracts :  Infants,  married 
women,  persons  of  unsound  mind,  intoxicated  persons, 
persons  under  duress,  and  aliens. 

An  infant  in  the  eyes  of  the  law  is  a  person  under 
the  age  of  twenty-one  years,  and  at  that  period  (which 
is  the  same  in  the  French  and  generally  in  the  Ameri- 
can law)  he  or  she  is  said  to  attain  majority ;  and  for 
his  torts  (c)  and  crimes  an  infant  may  be  liable ;  but 
for  his  contracts,  as  a  general  rule,  he  is  not  liable, 
unless  the  contract  is  for  necessaries.  The  law  as  to 
infants'  liability  on  their  contracts  was  much  altered 
by  the  Infants'  Eelief  Act,  1874(6?),  but  to  properly 
understand  the  application  of  that  Act  it  will  be 
necessary  to  first  notice  the  law  as  it  stood  before  its 
passing. 

On  his  contracts  for  necessaries  an  infant  is  now  and 
always  has  been  liable ;  and  with  regard  to  his  other 
contracts,  they  were  not  formerly  actually  void,  but 
only  voidable,  and  accordingly,  from  the  earliest  times, 
capable  of  ratification  after  he  came  of  age  without  any 
new  consideration  (e) ;  and  it  was  held  that  any  act  or 
declaration  which  recognised  the  original  contract  as 


(c)  As  to  torts,  see  poft,  part  2. 
{d)  37  &  38  Vict.  c.  62. 
(e)  See  Co.  Lit.  2b. 
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binding  was  sufl&cient  ratification  (/).  But  by  Lord  Lord  Tenter- 
Tenterden's  Act  (jg)  it  was  provided  that  no  action  ^^^^  '^®** 
should  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  were 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith  (A).  As  to  contracts  not  for  necessaries, 
therefore,  the  law,  until  lately,  was  that  they  might  be 
ratified  by  the  infant  after  coming  of  age  by  writing 
duly  signed  by  him. 

But  this  is  no  longer  so,  for,  by  the  Infants*  Eelief  infants' 
Act,  1874  (z),  it  is  enacted  that  "  all  contracts,  whether  1874!  ^  ' 
by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void :  provided  always,  that 
this  enactment  shall  not  invalidate  any  contract  into 
which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  common  law  or  equity,  enter,  except 
such  as  now  by  law  are  voidable  "  (i) ;  and  that  "  no 
action  shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
made  after  full  age,  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  he  any 
new  consideration  for  such  promise  or  ratification  after 
full  age  "  (/).     The  law,  therefore,  as  to  infants'  contracts 


(/)  See  cases  cited  in  Chitty  on  Contracts,  151. 

(J)  9  Greo.  4,  a  14,  8.  5. 

{h)  Signature  by  an  agent  was  not  sufficient)  and  19  &  20  Vict  c.  97, 
8.  13,  made  no  difference  on  this  point. 

(*)  37  &  38  Vict.  c.  62. 

(k)  Sect.  I.     As  to  the  latter  part  of  this  section,  see  note  (D. 

(1)  Sect  2.  This  Act,  in  making  infants'  contracts  void,  does  not 
apply  to  the  powers  of  infants  in  certain  cases  to  convey  lands,  viz.  : 
By  the  custom  of  gavelkind  at  the  age  of  fifteen  by  feoffment ;  on 
marriage  by  the  sanction  of  Chancery  under  18  &  19  Viot  c.  43 ;  and 
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at  the  present  day  is,  that  they  are  absolutely  void  and 
incapable  of  ratification  unless  for  necessaries,  and  it 
has  been  decided  that  the  act  applies  to  a  ratification 
made  after  its  passing  of  a  debt  contracted  prior  to 
it  (m). 

Promise  to  In  Several  cases  since  the  act,  the  point  has  been 

inf aS  ^^  raised  of  the  position  of  a  person  who  having  during 
infancy  entered  into  a  promise  to  marry,  after  full  age 
recognises  the  promise  by  continuing  his  position  as 
before,  or  again  promises  to  marry  the  party  in  question. 
It  has  been  held  that  with  regard  to  ratification  the 
Infants'  Relief  Act,  1 874,  applies  to  this  in  the  same 
way  as  to  other  cases,  and  that  in  the  absence  of  some 
distinct  evidence  of  a  new  promise  no  action  can  be 
maintained  (n).  It  is,  however,  in  such  cases  very  diffi- 
cult to  determine  whether  what  has  taken  place  is  in 
fact  a  new  contract,  or  is  only  an  attempted  ratification. 
Thus,  in  one  case,  the  defendant,  when  an  infant,  made  a 
promise  of  marriage  to  the  plaintiff,  and  the  day  after 
he  had  attained  his  majority  he  said  to  her, "  Now  I 
may  and  will  marry  you  as  soon  as  possible."  It  was 
held  that  it  was  a  question  of  fact  for  the  jury  whether 
this  was  a  fresh  promise,  or  a  ratification  of  the  promise 
made  during  infancy  (0).  In  another  case,  the  defendant 
who  had  promised  the  plaintiiff  marriage  when  imder 
age,  continued  in  the  same  familiar  position  with  her 
for  four  years  after  coming  of  age,  and  it  was  held 
that  there  was  here  evidence,  to  go  to  the  jury  of  a 
new  promise  having  been  made  (p), 

,  —  —  — 

by  the  sanction  of  Chancery  for  payment  of  debts  under  I  Wm.  4,  c.  47, 
the  latter  part  of  section  1  providing,  as  is  stated  above,  that  it  shaU  not 
operate  to  invalidate  any  contract  into  which  an  infant  may  by  any 
existing  or  future  statute,  or  by  nries  of  common  law  or  equity,  enter, 
except  such  as  are  by  law  voidable.  In  the  opinion  of  the  writer  also 
the  act  makes  no  alteration  in  the  rule  that  a  lease  by  an  infant  is  good 
if  he  accepts  rent  after  he  comes  of  age,  because  the  accepting  of  rent 
does  not  operate  merely  as  a  ratification,  but  by  way  of  estoppeL  And 
see  also  Chitty  on  Contracts,  153. 

(m)  £x  parte  Kibble,  L.  R.  10  Ch.  App.  373  ;  44  L.  J.  Bk.  63. 

(n)  Coxhead  v.  MuUit,  L.  R.  3  C.  P.  Div.  439 ;  47  L.  J.  C.  P.  761. 

(0)  Norihcote  v.  Doughty,  L.  R.  4  C.  P.  D.  385. 

(p)  DUcham  v.  WarraU,  L.  R  5  C.  P.  D.  410 ;  49  L.  J.  C.  P.  688 ; 
29  W.  R  59 ;  Lord  Coleridge,  however,  dissented  from  this  view. 
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An  infant  being,  however,  still,  as  formerly,  liable  The  meaning 
for  necessaries,  it  is  important  to  properly  understand  "VeMtMiSei.'* 
the  meaning  of  that  term.  It  must  follow,  as  a  matter 
of  course,  that  it  will  include  all  things  essential  for 
existence,  and  without  which  a  person  cannot  reasonably 
be  supposed  to  live,  e.g,  ordinary  food  and  clothing; 
but  it  has  a  much  wider  application  than  this,  and 
many  things  not  actually  essential  to  existence  are  in- 
cluded under  it  The  rule  as  to  what  will  be  deemed 
necessaries  has  been  stated  as  follows :  "  All  such 
articles  as  are  purely  ornamental  are  not  necessary,  and 
are  to  be  rejected,  because  they  cannot  be  requisite  for 
any  one;  and  for  such  matters,  therefore,  an  infant 
cannot  be  held  responsible.  But  if  they  are  not  strictly 
of  this  description,  then  the  question  arises  whether 
they  were  bought  for  the  necessary  use  of  the  party,  in 
order  to  maintain  himself  properly  in  the  degree^  state, 
and  station  of  life  in  which  he  moved  ;  if  they  were,  for 
such  articles  the  infant  may  be  responsible  *'  {g). 

To  take  an  instance  to  exemplify  this  rule,  it  hasimtance. 
been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 
horses,  or  if  riding  was  recommended  by  his  medical 
adviser  (r).  To  enumerate  all  the  different  cases  in 
which  things  have  or  have  not  been  held  to  be  neces- 
saries would  be  useless,  and  the  answer  to  the  question 
of  what  are  necessaries  for  which  an  infant  will  be 
liable,  to  be  collected  from  all  the  cases,  may  be  shortly 
stated  to  be,  that  he  will  be  liable,  not  merely  for  the 
bare  essentials  of  life,  but  also  for  education,  and 
generally  for  anything  suitable  to  his  rank  and  condi- 
tion in  life,  and  it  will  always  be  a  question  for  the 
jury  whether  an  infant  is  liable  or  not  in  every  parti- 


es) Per  Parke,  B.,  in  Peten  v.  Fleming,  6  M.  &  W.  47  ;  cited  in 
Broom's  Gomsw  573,  574.  See  also  as  to  meaning  of  term  "necessaries," 
Ukrine  v.  Oardon,  9  Irish  Reps.  C.  L.  479. 

(r)  HaH  v.  PraUr,  i  Jur.  623. 
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cular  case  (s).  And  if  an  infant  has  a  wife  or  children, 
he  will  be  liable  for  necessaries  supplied  to  her  or 
them  {f). 


the  parental 
roof. 


Nor  is  the 
parent  neces 
sarily  liable. 


An  infant  is         The  Statement  that  an  infant  is  absolutely  liable  for 
not  liable  for    necessaries  must,  however,  be  taken  with  the  following 

necessaries  ir  '  '  ^ 

residing  under  restriction,  viz.,  that  if  an  infant  is  residing  under  the 
parental  roof,  he  cannot  generally  be  made  responsible 
even  for  necessaries,  for  in  such  a  case  the  presumption 
is  that  the  credit  is  intended  to  be  given  to  the  parent, 
and  not  to  the  infant  (u).  It  must  not,  however,  from 
this,  be  taken  as  law,  that  in  such  a  case  the  parent  is 
necessarily  liable  for  such  things  supplied  to  his  child 
living  with  him,  for  he  is  not  so  liable,  as  a  matter  of 
course,  it  being  always  necessary,  to  render  the  parent 
liable,  to  show  that  he  in  some  way,  either  by  a  prece- 
dent act  or  a  subsequent  ratification,  authorized  his 
child  to  contract  and  to  bind  him ;  for  if  he  has  in  no 
way  given  any  authority,  he  is  no  more  liable  to  pay  a 
debt  contracted  by  his  child,  even  for  necessaries,  than 
a  stranger  would  be.  But  slight  evidence  of  the  parent's 
authority  will  usually  be  suflScient,  so  that,  if  goods 
are  delivered  at  the  parent's  residence,  this  will  primd 
facie  raise  a  presumption  of  his  liability  (x) :  though, 
if,  directly  he  heard  of  the  goods  or  saw  them,  he 
objected  to  them,  this  would  operate  to  rebut  that 
liability. 


Infant  not 
liable  for 
money  lent 
unless  ad 


For  money  lent  to  an  infant  not  for  the  purposes  of 
buying  necessaries  he  is  of  course  not  liable,  but  if 
va^**d"fob  ^^°®y  ^  advanced  to  him  to  procure  necessaries,  and 
is  so  expended  by  him,  the  court  may  order  repayment 
to  the  lender,  on  the  ground  that  he  stands  in  the  place 
of  the  infant's   creditor,  who   could    have  recovered 


necessaries. 


(<)  See  hereon,  Ryder  v.  WomhweU,  L.  R  4  Ex.  32  ;  and  also  Chitty  on 
Gimtracts,  141,  145. 

{t)  Turner  v.  Trisby,  I  Str.  168  ;  Chitty  on  Contracts,  142. 
(tt)  Chitty  on  Contracts,  150. 
(x)  Ibid. 


UNDER  SOME  DISABILITY.  20I 

against  him  had  his  claim  not  been  satisfied  (y).    The  Nor » be  liable 
mere  fact  of  a  person  having  fraudulently  represented  "e^JSwrepre-** 
himself  to  be  of  age  when  in  fact  he  was  an  infant  sented  bimteif 
will  not  be  sufficient  to  render  him  liable.    Thus  where 
an  infant  had  obtained  a  lease  of  a  furnished  house  on 
an  implied  representation  that  he  was  of  full  age,  it 
was  held  that  although  the  lease  must  be  declared  void 
and  possession  ordered*  to  be  delivered  up,  yet  the 
infant  was  not  liable  for  use  and  occupation  (2). 

An  infant  is  not  liable  on  a  bill  of  exchancre  or  pro-  infant  not 

1*  i»i 

missory  note  to  which  he  is  a  party,  although  it  was  bm  or  m)te, 
riven  for  necessaries  (a):  but  such  a  bill  is  good  as*^®"*^^®'' 

.  ^  1  ^  •         1         .      ri\       -rr  ,^    ,  neoenancs. 

against  the  other  parties  thereto  (6).    He  could,  how- 
ever, be  sued  on  the  original  debt  for  necessaries. 

Infancy  is  a  personal  privilege,  and  does  not  affect  infancy  is 
the  other  contracting  person's  liability,  so  that  though  p^^g^^ 
an  infant  is  not  liable  generally  to  be  sued  on  his  con- 
tracts, he  is  capable  of  suing,  which  forms  one  exception 
to  the  rule  that  mutuality  is  necessary  to  the  con- 
tract  (c).     A  infant  cannot,  however,  sue  for  specific 
performance  of  a  contract  (d)y  and  with  regard  also  to 
an  infant's  agreement  to  buy  land  it  appears  that  the  infant's  agree 
Infants'  Belief  Act  does  not  apply,  and  that  such  a  con-  J^J^  ^  ^""^ 
tract  is  voidable  by  the  infant,  and  on  his  attaining  his 
majority  he  may  either  avoid  or  aflfirm  it  as  he  thinks 
proper,  and  if  he  dies  under  age  his  representatives  have 
the  like  privilege.     If,  however,  an  infant  contracts  for 
the  purchase  of  an  estate  and  pays  a  deposit,  and  after- 
wards on  his  attaining  twenty-one  refuses  to  complete 
the  purchase,  he  cannot  recover  back  his  deposit,  unless 


(y)  Martin  v.  Gale,  L.  R.  4  Cb.  D.  428 ;  46  L.  J.  Cb.  84 ;  Bate- 
man  y.  Kingston,  6  L.  R.  Ir.  328. 

(z)  Lempritre  v.  Lange,  L.  R.  12  Cb.  Div.  675.  See  also  Bateman  v. 
Kingston,  6  L.  R.  Ir.  328. 

(a)  Cbitty  on  Contracts,  145. 

(6)  45  &  46  Vict  c.  61,  s.  22  (2). 

(c)  Cbitty  on  Contracts,  154. 

(d)  Bateman  v.  Kingtton,  $upra. 
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indeed  the  vendor  practised  fraud  in  procuring  its  pay- 
ment, when  be  can  (e). 

Infant  not  An  infant's  contract  to  many  stands  on  the  same 

eoDtob^to      f^>oting  as  any  ordinary  contract  he  enters  into,  %,e,  the 
marry.  infant  is  not  liable  on  it,  but  can  sue  in  respect  of  it. 

^»*^  But  if  the  infant  actually  completes  the  contract  by 

te^M^Aoeii  going  through  the  marriage  ceremony  in  the  manner 
WaSi^^  prescribed  by  law,  then  if  a  male  and  of  the  age  of  four- 
teen or  upwards,  or  a  female  and  of  the  age  of  twelve 
or  upwards,  it  is  absolutely  binding ;  or  if  under  those 
ages  but  not  under  the  age  of  seven,  then  he  or  she 
may  avoid  the  marriage  on  arriving  at  such  ages  re- 
spectively, but  if  either  party  is  under  the  age  of  seven 
then  the  marriage  is  absolutely  void. 

The  position  of  married  women  as  to  their  con- 
icts  may  be  conveniently  considered  in  the  following 


IL  Harried 
women. 


tracts  may 
order : — 


1.  As  to  their  contracts  made  before  marriage. 

2.  As  to  their  contracts  made  after  marriage,  and 
during  cohabitation ;  and 

3.  As  to  their  contracts  made  after  marriage  and 
during  separation. 


I.  Ai  to  their 
contracts 
made  before 
marriage. 


Firstly,  then,  as  to  contracts  made  before  marriagej 
and  here  it  is  apparent  that  there  may  be  a  benefit  or 
a  liability  in  respect  of  them,  and  any  such  benefit 
being  an  outstanding  right  is  a  chose  in  action.  The 
efifect  of  marriage  upon  personal  property  in  possession 
has  until  lately  been  that  it  operates  as  an  absolute  gift 
■ooal  property,  of  it  in  law  to  the  husband,  so  that  from  that  time  it  is 
no  longer  her  property,  but  his  in  every  way  (/) ;  but 


Rights  of 
husband  in 
wife's  per 


r\ 


{e)  Prideaux's  Conveyancing,  voL  i,  185. 
(/)  Williams'  Personal  Property,  431, 
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with  regard  to  mere  choses  in  action  this  has  never 
been  so,  for  to  entitle  the  husband  to  them,  he  must  re- 
duce them  into  possession,  and  if  he  does  this  then 
they  form  part  of  his  estate  in  the  same  way  as  choses 
in  possession ;  but  if  he  does  not  reduce  them  into 
possession,  and  his  wife  dies,  he  will  not  then  be  en- 
titled to  them  jure  mariti  (that  is,  in  his  capacity  of 
husband),  but  only  by  taking  out  letters  of  administra- 
tion to  his  wife,  and  thus  constituting  himself  her  legal 
personal  representative,  which  makes  a  very  great 
difference,  for  if  he  takeajure  mariti  he  is  not  boimd 
to  pay  her  debts  which  may  possibly  exist.  If  the 
wife  survives  the  husband,  then  her  choses  in  action 
not  having  been  reduced  into  possession  survive  and 
belong  to  her.  To  constitute  a  sufficent  reduction  into  What  it  a 
possession  by  the  husband  it  is  technically  said  that  he  reduction  into 
must  take  some  step  showing  his  disagreement  to,  and  i^""*"*^**- 
extinguishing,  the  interest  of  his  wife,  e.g.  of  course  the 
actu^y  receiving  the  principal  money  will  always  so 
operate,  though  not  the  mere  receipt  of  interest,  and, 
again,  the  recovery  of  judgment  in  an  action  brought 
by  husband  and  wife  will  be  sufficient  (y). 

With  regard,  however,  to  all  marriages  on  or  after  ist  Mamed 
January   1883,  it  is  now  provided  that  all  property  ^^^^y  Act, 
which  she  is  then  possessed  of,  as  well  as  property  she  ^^*' 
shall  thereafter  acquire,  shall  be  to  her  separate  use  (A). 
This  is  also  to  be  the  case  as  regards  any  property 
acquired  on  or  after  ist  January  1883  by  any  married 
woman  whenever  married  (t). 

As  to  the  liability  of  the  husband,  at  common  law  Liability  of 
the  rule  was  absolute  that  he  was  liable  for  all  his  n^e's  contracts 
wife's  contracts  and  debts  entered  into  and  contracted  "'^i  ^fon 

mamage. 

iff)  See  hereon,  Chitty  on  Contracta,  1 52-1 54.  The  subject  of  married 
women's  property  and  the  position  of  married  women  as  to  separate 
estate,  kc,  belongs  to  conveyancing  and  equity,  and  the  student  is 
referred  to  Williams  on  Real  Property,  and  SneU  s  Principles  of  Equity, 
and  to  the  Married  Women's  Property  Acts,  1870  and  1882. 

(A)  45  &  46  Vict,  a  75,  s.  2. 

(t)  Sect.  5. 
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by  her  before  marriage,  whether  he  had  any  property 
with  her  or  not,  but  this  liability  ended  with  her  death 
unless  he  took  out  administration  to  her  choses  in 
action,  when  he  would  still  be  liable  as  administrator 
to  the  extent  of  the  assets  (A),  but  the  rule  has  now 
been  very  materially  altered,  as  is  next  stated. 

Mftrried  By  the  Married  Women's  Property  Act,  1870  (/),  it 

Property  ^^  provided  that  *'  a  husband  shall  not  by  reason  of 
Act,  1870,  any  marriage  which  shall  take  place  after  this  act  has 
come  into  operation  (m),  be  liable  for  the  debts  of  his 
wife  contracted  before  marriage,  but  the  wife  shall  be 
liable  to  be  sued  for,  and  any  property  belonging  to  her 
for  her  separate  use  shall  be  liable  to  satisfy  such 
debts  as  if  she  had  continued  unmarried/' 

Injustice  But  a  Very  short  trial  of  this  provision  showed  that 

tMs  provision.  ^8  it  stood  it  was  too  extcnsivc,  for  it  created  a  possible 
manifest  injustice.  It  provided  that  the  husband 
should  never  be  liable;  but  yet  in  many  cases  the 
husband  might  have  property  through  his  wife,  and  it 
not  being  to  the  wife's  separate  use,  the  creditor  had 
no  hold  on  it.  Supposing  that  a  woman  possessed  of 
i^icxx),  no  separate  estate,  and  owing  several  debts, 
married, — the  consequence  under  this  provision  would 
be  that  the  husband  would  take  the  £  looo  by  the  act 
of  marriage,  and  through  him  the  wife  would  reap  the 
benefit  of  it,  and  yet  the  creditors  would  not  have  any 
claim  against  either  the  husband,  the  wife,  or  the 
property,  though  manifestly  in  common  justice  they 
ought  to  be  paid  out  of  the  £  locx).  It  will  be  noticed, 
however,  that  this  provision  did  not  apply  to  the 
liability  of  the  husband  where  the  marriage  had  taken 
place  prior  to  the  coming  into  operation  of  the  act 
(9  Aug.  1870). 

(k)  Chitty  on  Contracts,  157.  He  was  also  liable  for  ber  torts  com- 
mitted before  marriage,  as  well  as  tbose  committed  during  coverture. 
Addison  on  Torts,  55,  107. 

(0  33  &  34  Vict.  c.  93,  8.  12. 

(m)  9tb  of  August  1870. 
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The  injustice  of  the  provision  in  the  Married  Wo-  Married 
men's  Property  Act,   1870,  was,  however,  thoroughly  ]^°^®^y^g|. 
remedied,  for,  by  the  Married  Women's  Property  Act  Amendment 
Amendment  Act,  1 874  (n),  it  was  provided  that  "  so    *^ '     ^' 
much  of  the  Married  Women's  Property  Act,  1 870,  as  Sect  i. 
enacts  that  a  husband  shall  not  be  liable  for  the  debts 
of  his  wife  contracted  before  marriage  is  repealed,  so 
far  as  respects  marriages  which  shall  take  place  after 
the  passing  of  this  act  (p) ;  and  a  husband  and  wife 
married  after  the  passing  of  this  Act  may  be  jointly 
sued  for  any  such  debt "  (p) :  but  "  the  husband  shall  Sect.  2. 
in  such  action  and  in  any  action  brought  for  damages 
sustained  by  reason  of  any  tort  committed  by  the  wife 
before  marriage,  or  by  reason  of  the  breach  of  any 
contract  made  by  the  wife  before  marriage,  be  liable  for 
the  debt  or  damages  respectively  to  the  extent  only  of 
the  assets  hereinafter  specified ;  and,  in  addition  to  any 
other  plea  or  pleas,  may  plead  that  he  is  not  liable  to 
pay  the  debt  or  damages  in  respect  of  any  such  assets 
as  hereinafter  specified;  or  confessing  his  liability  to 
some  amount,  that  he  is  not  liable  beyond  what  he 
confesses ;  and  if  no  such  plea  is  pleaded,  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far  as 
assets  are  concerned  "  (j). 

The  act  also  goes  on  to  provide  that,  "if  it  is  not  sect.  3. 
found  in  such  action  that  the  husband  is  liable  in 
respect  of  any  such  assets,  he  shall  have  judgment  for 
his  costs  of  defence,  whatever  the  result  of  the  action 
may  be  against  the  wife  "  (r) ;  and  that  "  when  a  hus-  Sect.  4. 
band  and  wife  are  sued  jointly,  if  by  confession  or 
otherwise  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the 
judgment  to  the  extent  of  the  amount  for  which  the 


(n)  37  k  38  Vict.  c.  5a 
(o)   30th  July  1874. 
Ip)  Sect.  I. 
Iq)   Sect.  2. 
(r)    Sect.  3. 
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husband  is  liable  shall  be  a  joint  judgment  against 
the  husband  and  wife ;  and  as  to  the  residue  (if  any) 
of  such  debt  or  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  "  (s). 

It  will  be  noticed  that  the  provisions  of  this  act  do 
not  apply  to  marriages  that  took  place  prior  to  its 
passing  (30  July  1874). 


Married 


Both  the  before-mentioned  statutes  have  however  now 

Women'«        been  repealed,  except  as  regards  the  right  and  liabilities 

ST'^'*'  of  persons  m;med  before  ist  January  1883(0,  as  to 

whom  the  law  remains  as  above  stated.    In  substance, 

however,  the  provisions  of  the  Act  of  1874,  on  this 

point,  are  re-enacted  (u). 

Summary  AS        Any  question,  therefore,  as  to  the  liability  of  the 
to  lubiht^  of   husband  for  his  wife's  ante-nuptial  debts  must  depend 


htuband 

'^«*?  »nt«-  on  the  date  of  the  marriage :  if  it  took  place  before  the 
9th  of  August  1870,  he  is  liable  for  them  all;  if 
between  that  date,  and  the  30th  of  July  1874,  he  is  not 
under  any  liability  in  respect  of  them;  and  if  since 
this  latter  date,  he  is  liable  to  the  extent  of  the  assets 
or  property  which  he  has  or  acquires  with  or  through 
his  wife. 

3.  Aa  to  oon-  Secondly ,  as  to  contracts  made  after  marriage  and 
dSring'oohabi.  ^^^^  cohabUotion.  Marriage  produces  a  general  dis- 
utioo.  ability  on  the  part  of  the  wife  to  contract,  so  that  no 

contract  that  she  may  make  will  be  binding  on  her,  and 
any  advantage  she  may  acquire  vests  in  her  husband. 
But  some  contracts  of  a  married  woman  may  bind  her 
separate  estate  in  equity  {x) ;  and,  besides  this,  there 


(«)  Sect  4. 

(0  45  k  46  Vict  c.  75,  8.  22. 
(m)  Secta.  13,  14,  15. 

(z)  See  ffulmc  v.  Tenant,  i  White  and  Tudor'a  Leading  Cases  in 
Equity,  521. 
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are  several  exceptions  to  the  rule,  which  are  chiefly  aa 
follows : — 

1.  Where  the  husband  is  banished,  or  transported,  cases  in  which 
or  suflfering  sentence  of  penal  servitude,  the  wife  can  *  JJJj^ts  in 
contract,  sue  or  be  sued,  as  if  she  were  ^feme  sole,  the  position  of 

2.  Where  the  husband  has  not  been  heard  of  for  a 
period  of  seven  years,  she  may  also  do  so,  as  he  is  then 
presumed  to  be  dead  (y). 

3.  Whei^e  a  judicial  separation  has  been  obtained 
under  the  Divorce  Act  she  may  also  do  so  (2),  or  where 
under  the  Matrimonial  Causes  Act,  1878,  a  separation 
order  has  been  obtained,  which  that  act  provides  shall 
have  the  same  effect  as  a  decree  of  judicial  separation  (a). 

4.  Under  the  Divorce  Act  (6)  a  married  woman  may 
obtain  an  order,  called  a  protection  order,  when  she  has 
been  deserted  by  her  husband,  protecting  her  earnings 
or  property  acquired  since  desertion  from  her  husband 
and  persons  claiming  under  him.  Such  order  may  be 
obtained  from  the  Divorce  Division  of  the  High  Court 
of  Justice,  or  from  the  police  magistrate,  or  justices 
in  petty  session ;  but  if  from  either  of  the  latter,  the 
order  has  afterwards  to  be  registered  within  ten  days 
from  the  making  with  the  registrar  of  the  county  court 
within  whose  jurisdiction  the  wife  is  resident. 

5.  By  the  Married  Women's  Property  Act,  1882  (c), 
a  married  woman  may  generally  contract  in  respect  of 
all  separate  property  (d),  and  as  to  what  will  be  her 
separate  property,  everything  real  or  personal  acquired 
by  any  married  woman  on  or  since  ist  January  1883, 

(y)  See  Nepean  v.  Doe,  2  S.  L.  C.  584 ;  2  M.  &  W.  894. 
[z)  20  &  21  Vict.  c.  85,  8.  25.     Of  oourae  if  tax  actual  divorce  takes 
place  the  woman  is  again  %femt  9ole, 
(a)  41  Vict.  c.  19,  B.  4. 
(6)  20  &  21  Vict  c  85,  s.  21. 
(c)  45  &  46  Vict.  c.  75. 
{d)  Sect.  I. 
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is  her  separate  property  (e),  as  also  with  regard  to 
women  married  on  or  since  that  date  is  property  they 
are  possessed  of  at  the  time  of  the  marriage  (/).  All 
deposits  in  post-office  and  other  banks,  annuities,  stocks, 
or  funds,  in  a  married  woman's  name  alone,  or  jointly 
with  others ;  and  also  policies  of  insurance  efifected  by 
her  on  her  own  or  her  husband's  life  are  also  her  sepa- 
rate property  {g), 

6.  By  the  same  act  a  married  woman  may  act  as 
an  executrix,  or  administratrix,  or  trustee,  in  the  same 
way  as  B.feme  sole  (A). 


Married 
woman 


It  has  been  decided  that  a  married  woman  cannot 
wmnotbemade  ^0  made  a  bankrupt  in  respect  of  a  debt  for  which  she 
is  liable  even  though  she  has  a  separate  estate  {%) ;  but 
it  is  now  provided  by  the  Married  Women's  Property 
Act,  1882,  that  if  a  married  woman  is  carrying  on  a 
trade  apart  from  her  husband,  she  shall  in  respect  of 
her  separate  property  be  liable  to  the  bankrupt  laws  (k). 


bankrupt 
nnlesa  trading 
apart  from 
husband. 


Married 
woman  suing 
or  defending. 


A  married  woman  usually  sues  either  together  with 


{e)  45  &  46  Vict.  c.  75,  8.  5. 

(/)  Sect.  2. 

{g)  Sects.  6,  9,  II.  As  to  the  principal  provisions  contained  in  the 
Married  Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93),  ss.  I,  2,  10, 
they  are  repealed  except  as  to  matters  before  ist  January  1883.  Under 
that  act  the  following  properties  were  to  be  thereafter  to  the  separate  use 
of  a  married  woman,  viz.,  her  wages  and  earnings  acquired  in  any  occupa- 
tion carried  on  separately  from  her  husband ;  any  deposit  made  by  her  in 
her  name  in  a  savings  bank ;  any  sum  of  ;^20  or  upwards  in  the  public 
stocks  transferred  into  her  name  ;  any  fully  paid-up  shares  in  companies 
and  other  institutions  to  which  no  liability  is  attached  transferred  to 
her  name,  and  any  policy  on  her  own  or  her  husband's  life  expressed  on 
its  face  to  be  to  her  separate  use.  By  the  same  Act  (sects.  7,  8)  it  was 
provided  with  regard  to  women  married  after  the  passing  of  the  act  (9 
August  1870)  that  any  personal  property  coming  to  a  married  woman 
as  a  next  of  kin  under  an  intestacy  ;  any  sum,  not  exceeding  ;^200, 
coming  to  her  under  a  deed  or  will ;  and  the  rents  and  profits  of  any 
freehold,  copyhold,  or  customary  property  descending  to  her,  were  to  be 
to  her  separate  use. 

(h)  45  &  46  Vict  c.  75,  ss.  18,  24. 

(t)  Ex  parte  Holland,  In  re  Heneage,  L.  R.  9  Ch.  App.  307  ;  43  L.  J. 
Bk.  85  ;  Ex  parU  Jont$,  In  re  GriueO,  L.  R.  12  Ch.  Div.  484 ;  48  L. 
J.  Bk.  109. 

(*)  45  &  46  Vict.  c.  75.  s.  I  (5). 
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her  husband,  or  by  her  next  friend ;  but  under  the 
Judicature  Act,  1875,  a  married  woman  may,  by  the 
leave  of  the  Court  or  a  judge,  sue  or  defend  without 
her  husband  and  without  a  next  friend,  on  giving  such 
security  (if  any)  for  costs  as  the  Court  or  a  judge  may 
require  (I), 

The  question  of  the  power  of  a  wife  living  with  The  wife's 
her  husband  to  bind  him  is  one  of  great  importance.  E^dting  the 
The  earliest  leading  case  constantly  referred  to  upon  ^"■^**^^- 
the  subject  is  that  of  Manhy  v.  Scott  (m),  which  may  be  Manhyy.Scott. 
taken  as  laying  down  the  broad  principle  that  a  wife's 
contract  does  not  bind  the  husband,  unless  she  act  by 
his  authority.  The  wife,  therefore,  may  be  said  to 
stand  in  the  position  of  an  agent,  but  to  some  extent 
as  an  agent  of  a  peculiar  kind ;  for  the  general  rule  is 
that,  apart  from  any  special  power  or  authority  that 
may  be  given  her,  from  her  very  position  of  living 
as  a  wife  (ti),  she  is  presumed  to  be  invested  with  an 
authority  to  bind  him  for  necessaries  suitable  to  his 
rank  and  condition  (6) ;  but  (as  was  decided  in  the  case 
of  Montague  v.  Benedict  (p) )  this .  does  not  extend  to  Montague  v. 
anything  beyond  actual  necessaries,  for  as  to  anything 
beyond  this  to  bind  the  husband  some  evidence  of  his 
assent  must  always  be  shown.  This  case  of  Montagiie 
V.  Benedict  may  be  usefully  noticed  by  the  student 
upon  two  points;  firstly,  as  deciding  what  is  just 
stated,  and  secondly,  as  furnishing  an  instance  of  what 
will  and  what  will  not  be  deemed  necessaries,  it  there 
having  been  held  that  the  husband  being  a  certificated 
special  pleader,  and  living  in  a  house  at  the  rent  of 
;f  2CX)  a  year,  and  keeping  no  man-servant,  articles 
of  jewellery  to  the  amount  of  £S^  supplied  to  the 


(I)  38  k  39  Vict.  c.  77,  Order  xvi.  r.  8. 

(m)  2  S.  L.  C.  445  ;  i  Levintz,  4. 

(n)  And  this  principle  applies  to  ft  woman  living  with  a  man  as  his 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married  :   Watson  v.  Threkdd^  2  Esp.  637. 

(0)  Etherington  v.  Parrctl,  Lord  Raym.  1006. 

{p)  2  S.  L.  C.  483 ;  3  B.  &  C.  673. 
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wife  in  the  course  of  two  months  were  not  neces- 
saries. As,  however,  has  been  noted  in  the  case  of 
infants  (q),  what  are  and  what  are  not  necessaries  must 
always  depend  on  the  circumstances  of  each  particular 
case. 


Husband  not 
always  liable 
even  for 
neoestariei* 


Seatan  v. 
Benedid. 


Effeet  of 
husband 
forbidding  his 
wife  to 
contract  for 
necessaries,  or 
agreement  to 
that  effect. 


But  a  husband  is  not  in  all  cases  absolutely  liable 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her 
husband  for  them  only  arises  from  his  presumed  autho- 
rity to  her,  such  authority  is  liable  to  be  rebutted 
by  the  fact  that  she  was  kept  fully  supplied  by  her  hus- 
band with  all  necessary  articles.  This  is  shown  by 
the  well-known  case  of  Seaton  v.  Benedict  (r),  and  some 
of  the  remarks  of  Chief  Justice  Best  in  that  case,  as 
illustrative  of  the  subject,  may  be  well  quoted.  He 
says :  "  A  husband  is  only  liable  for  debts  contracted 
by  his  wife  on  the  assumption  that  she  acts  as  his 
agent.  If  he  omits  to  furnish  her  with  necessaries,  he 
makes  her  impliedly  his  agent  to  purchase  them.  If 
he  supplies  her  properly,  she  is  not  his  agent  for  the 
purchase  of  an  article  unless  he  sees  her  wear  it  without 
disapprobation  (s).  ...  It  may  be  hard  on  a  fashionable 
milliner  that  she  is  precluded  from  supplying  a  lady 
without  previous  inquiry  into  her  authority.  The  Court, 
however,  cannot  enter  into  these  little  delicacies,  but 
must  lay  down  a  law  that  shall  protect  the  husband 
from  the  extravagance  of  his  wife  "  {t). 

It  was  formerly  considered  that  when  a  husband  and 
wife  were  living  together,  provided  she  was  not  fully 
supplied  with  necessaries,  she  must  always  have  power 
to  bind  the  husband  for  them,  and  that  no  private 
agreement  between  the  parties  would  deprive  her  of 
this  power,  but  it  must  be  communicated  to  the  trades- 


(5)  Ante,  p.  199. 
(r)  2  S.  L.  C.  491 ;  5  Bing.  28. 

(«)  This  would  of  course  amount  to  an  authority  by  subsequent 
ratification. 

{t)  2  S.  L.  C.  494. 
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man  (u).  But  this  is  not  now  law,  the  important 
case  of  Jolly  v.  Bees  (x)  clearly  deciding  that  bjij  joiiy  v,  Rea. 
agreement  between  the  husband  and  wife,  or  the  fact 
of  the  husband  forbidding  the  wife  to  pledge  his  credit, 
though  not  communicated  to  the  tradesman,  will  be  a 
bar  to  any  action  against  the  husband ;  and  the  Court, 
in  giving  judgment  in  that  case,  said,  "  although  there 
is  a  presumption  that  a  woman  living  with  a  man,  and 
represented  by  him  to  be  his  wife,  has  his  authority  to 
bind  him  by  her  contract  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume,  stUl  this  pre- 
sumption is  aiways  open  to  be  rehUted.^'  This  decision  Explanation 
may  at  first  sight  seem  somewhat  to  militate  against  mentioned 
the  principles  of  general  agency  before  explained  (y),  ^^*^' 
that  a  principal  is  liable  for  all  acts  of  his  general 
agent  coming  within  the  scope  of  his  ordinary  autho- 
rity, although  done  contrary  to  the  principal's  direc- 
tions, if  they  were  not  known  to  the  contractee ;  but 
the  reason  of  the  decision  is  that  the  wife  does  not, 
simply  as  wife,  actually  stand  in  the  position  of  general 
agent  for  her  husband,  but  is  only  presumed  to  do  so, 
and  that  the  presumption  is  always  liable  to  be  rebutted. 
If  the  position  of  agent  is  actually  constituted  by  allow- 
ing the  wife  to  contract,  then  the  principle  of  Jolly  v. 
Bees  does  not  apply,  and  to  prevent  his  being  liable  for 
necessaries,  it  will  be  necessary  for  the  husband  to  give 
notice  to  the  tradesman. 

To  summarise  the  foregoing  remarks,  the  answer  to  ck>rreet  answer 
the  question  of  what  contracts  of  a  wife,  who  is  living  Jj  whal^TOn-***^ 
with  her  husband,  will  bind  him,  may  be  stated  as*"*«*f^y* 
follows : — ^All  her  contracts  entered  into  with  his  ex-  woman  Uving 
press  or  implied  authority  will  bind  him,  and  his  autho-  huibai!?  will 
rity  will  be  implied  for  necessaries,  but  only  for  neces-  ^^"^  *^^' 
saries  (z) ;  and  this  implied  authority  is  liable  to  be 

(u)  See  Johruton  t.  Sumner,  3  H.  &  N.  261. 

(x)  15  C.  R  (N.a)  628  ;  12  W.  IL  473  ;  33  ^  J-i  0.  P,  177  ;  Deben- 
ham  V.  Mellor,  L.  R.  6  App.  Cas.  24 ;  50  L.  J.  Q.  B.  155  ;  29  W.  R  141. 
(y)  Ante,  pp.  II7,  1 18. 
(z)  Montague  v.  Benedict,  ante,  p.  209. 
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rebutted  by  showing  that  she  is  already  fully  supplied 
with  necessaries  (a),  or  that  the  husband  has  forbidden 
her  to  pledge  his  credit,  or  they  have  so  agreed  between 
themselves,  even  although  unknown  to  the  tradesman, 
unless  indeed  he  has  previously  actually  allowed  her  to 
act  as  his  agent,  when  this  must  be  communicated  to 
the  tradesman  (b). 

3.  Astooon-  Thirdly,  as  to  contracts  made  after  marriage,  but 
d^rin^ewpa.  tuhilst  the  parties  are  living  separate  and  apart  from  each 
ration.  other. — ^The  separation  makes  no  difiPerence  in  the  wife's 

general  incapacity  to  contract,  so  as  to  bind  herself,  and 
the  observations  previously  made  hereon,  under  the 
second  division  of  this  subject,  apply  equally  here  (c) ; 
but  the  wife's  power  to  bind  her  husband  stands  on  a 
totally  different  footing,  for  in  the  case  of  husband  and 
wife  living  together,  we  have  seen  that,  from  their  so 
living  together,  the  presumption  is  that  the  husband  is 
liable  for  necessaries;  but  here  there  is  no  such  presump- 
tion, and  it  is  always  incumbent  on  a  creditor  seeking 
to  charge  the  husband,  to  show  that  the  wife  from  the 
qircumstances  of  the  separation,  or  from  the  conduct  of 
The  wife's       the  husband,  has  such  an  implied  authority  (d).    The 
^7husband^  wifc's  powcr,  therefore,  to  bind  her  husband  by  her 
depends  on  the  contracts,  depends  on  the  way  in  which  the  separation 

way  m  which  i*.i  -,  >  ^        t         ^       m      t        #11 

the  separation  occurred,  which  may  be  either  by  the  fault  of  the  hus- 
oocurred.         band,  by  the  fault  of  the  wifq,  or  by  mutual  consent 
and  arrangement. 

Where  the  Where  the  separation  is  by  the  fault  of  the  husband, 

by?he  hus-"    ^'9'  ^  ^®  either  actually  turns  his  wife  away,  or  refuses 
band's  fault     to  reccivc  her,  or  behaves  in  such  a  way,  either  by 
necessaries.      Cruelty  or  Otherwise,  as  to  render  it  impossible  for  her 
to  continue  to  live  with  him,  unless  she  has  an  adequate 


(a)  SecUon  v.  Benedict^  ante,  p.  210. 

{b)  JcHly  v.  ReeSf  Dehenham  v.  Mdlor,  ante,  p.  211. 

(c)  Ante,  pp.  206-208. 

{d)  See  Johnston  r.  Sumner^  3  H.  &  N.  261  ;  Mainwaring  v.  Tjf^ie, 
M.  &  M.  18  ;  Eastland  v.  Burchell,  L.  R.  3  Q.  B.  D.  432  ;  47  L.  J. 
Q.  B.  500. 
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allowance  for  maintenance  paid  to  her,  she  goes  forth 
to  the  world  with  full  authority  to  bind  him  for  neces- 
saries, which  authority  the  husband  cannot  deprive  her 
of,  even  though  he  gives  particular  notice  to  the  trades- 
man not  to  trust  her  (e),  and  in  this  case  for  the  hus- 
band to  exonerate  himself  by  showing  a  separate 
allowance  it  is  a  question  for  the  jury  whether  or  not 
it  is  adequate  (/). 

Where  the  separation  is  by  the  fault  of  the  wife,  as  But  the 
if  she  elopes  and  lives  in  adultery,  or  the  husband  turns  thrseparation 
her  away  for  adultery,  or  she,  voluntarily,  and  without  "j*^.  f  ^i^, 
fault  on  his  part,  simply  leaves  him,  she  has  no  authority 
to  bind  him  for  necessaries  in  any  degree  (^). 

Where  the  separation  is  by  mutual  consent,  the  rule  whera  separ*. 
is,  that  the  wife  has  an.  impUed  authority  to  bind  her  ^nwWn^^ 
husband  for  necessaries,  unless  there  is  some  express  }l*;?  ^^,  *»• 

^  liable  unleu 

agreement    between   the    husband   and  wife  on  the  in  the  case  of 
subject  of  the  separation  and  the  rights  of  the  wife.  J^ement 
Although  it  was  at  one  time  considered  that  in  such  a  between  the 

leparated 

case  as  this  to  exonerate  the  husband,  it  was  necessary  pi^iei. 
to  show  that  the  wife  had  from  some  source  adequate 
separate  maintenance,  it  appears  to  be  now  clear  that  it 
is  not  necessary  to  show  this,  but  that  when  the  parties 
separate  by  mutual  consent  they  may  make  their  own 
terms  and  conditions,  and  so  long  as  the  separation 
exists  these  terms  are  binding  on  them  both  (A).  If, 
however,  under  the  agreement  of  separation,  a  certain 
allowance  is  to  be  paid,  if  it  is  not  kept  up  the  wife 
may  bind  the  husband  by  contracting  to  the  extent  of 

it  (1). 


{e)  Johnston  t.  Sumner,  3  H.  &  N.  261  ;  BoulUm  v.  Prentice,  Selwyn*s 
N.  P.  334. 

(/)  Bodgkimon  v.  PUtcKer,  4  Camp.  70  ;  EmmeU  ▼.  Norton,  8  C.  & 
P.  506. 

(g)  Chitty  on  Contracts,  173,  174 ;  2  S.  L.  C  512. 

(/i)  Biffen  V.  BigneU,  7  H.  It  N.  877  ;  31  L.  J.  Ex.  189  ;  PatOand  y. 
Burehdl,  L.  R.  3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B.  500. 

(i)  Nurn  V.  Craig,  2  N.  R.  148. 
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Effect  of  notioe  From  the  foregoing  remarks,  it  will  be  seen  that  to 
bVa  hSSmd  P^®  ^  correct  answer  to  any  general  question  on  the 
ttiathewiiinot  power  o£  a  wife  to  bind  her  husband  daring  separation, 
for  the  wife's  the  different  ways  in  which  the  separation  may  have 
^^^^  occurred  must  be  given  (k).    The  student  may  perhaps 

have  sometimes  observed  in  the  newspapers  occasional 
notices  by  husbands  that  they  decline  to  be  answerable 
for  the  debts  of  their  wives,  and  applying  to  that  fact 
what  is  stated  in  the  previous  pages  on  the  subject  of 
the  husband's  liability,  he  will  see  that  any  such  notice 
can  have  no  legal  effect  or  object  where  the  parties  are 
actually  separated ;  for  if  the  separation  has  taken  place 
by  the  wife's  fault,  there  is  no  need  for  any  such  notice, 
for  the  husband  is  not  liable  anyhow;  if  by  the 
husband's  fault,  then  he  is  liable,  and  any  such  notice 
cannot  lessen  his  liability ;  and  if  by  mutual  consent 
and  arrangement,  the  husband  is  not  liable.  However, 
such  notice  by  advertisement  may  have  some  effect 
where  husband  and  wife  are  living  together,  and  he  has 
actually  constituted  her  his  agent,  for  in  such  a  case  as 
has  been  pointed  out  the  principle  of  private  notice  or 
arrangement  being  sufficient  does  not  apply  (I). 


Hosband  is 
liable  for  the 
eoats  of  any 
prooeediog 
rendered 
necesaary  by 
hit  conduct. 


If  a  husband,  by  his  conduct,  renders  it  necessary 
for  his  wife  to  protect  herself,  by  applying  for  him  to 
be  bound  over  to  keep  the  peace,  the  costs  of  such  ap- 
plication will  always  fall  on  the  husband,  and  he  will 
be  liable  to  an  action  by  the  solicitor  who  has  incurred 
such  costs,  and  this  even  although  he  allow  and  pay  her 
separate  maintenance,  for  he  has  no  right  to  diminish 
her  means  by  his  improper  conduct  (m).  And  the 
same  rule  will  also,  generally  speaking,  apply  as  to  the 
costs  of  other  proceedings  rendered  necessary  by  his 
conduct,  e,g,  the  costs  of  the  institution  of  an  action 


{k)  See  hereon,  generally,  note  to  Manly  v.  Scoti,  Montague  t.  Bene- 
dict, and  Seaion  v.  Benedict,  in  2  S.  L.  C.  495-5171  and  cases  there 
quoted. 

{I)  Ante,  p.  211. 

(m)  Turner  v.  Jiookes,  xo  B.  &  E.  47. 
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for  divorce,  or  for  judicial  separation,  or  the  costs  of 
necessary  advice  taken  by  the  wife  (n). 

A  husband,  although  he  may  be  liable  under  the  Money  lent  to 
circumstances  for  necessaries    supplied  to  his  wife,  ^^^oeuiiirielk 
would  not  at  law  have  been  liable  for  money  lent  to 
his  wife,  even  for  buying  necessaries  (o).    It  was,  how- 
ever, otherwise  in  Equity  (p),  and  the  Equity  rule  now 
prevails  (j). 

It  has  before  been  pointed  out,  in  considering  the  Effect  of  con- 
eubject  of  agency,  that  if  a  married  woman  having  for  neoeuitfieB, 
power  to  bind  her  husband  for  necessaries,  contracts  for  bSfng'SwIdf 
such  necessaries  after  his  death,  bat  before  she  could  ti^oogh  not 
possibly  have    known   thereof,  no   liability  therefor  by  her. 
attaches  to  her  personally,  but  that  in  such  a  case  the 
husband's  estate  would  probably  be  liable  (r). 

Persons  of  unsound  mind  may  be  either  idiots  or  ni.  PerK>ui 
lunatics.  By  the  designation  idiot,  is  meant  a  person  mind, 
who  has  never  from  his  birth  upwards  had  any  glim* 
mering  of  reason ;  whilst  a  lunatic  "  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent, hath  lost  the  use  of  his  reason "  («).  However, 
with  regard  to  these  two  classes  of  non-sane  persons 
this  distinction  is  of  no  practical  importance  as  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the  com- 


(n)  Brown  ▼.  Aekroyd^  5  K  &B.  819  ;  WUwn  v.  Ford,  L.  R.  3  Ex.  63  ; 
OUaway  ▼.  HmmiUony  L.  R.  3  C.  P.  D.  393 ;  47  L.  J.  C.  P.  725.  The 
caae  of  In  re  Hooper,  33  L.  J.  (Ch.)  300,  does  not  clash  agftmst  the 
general  mle  stated  in  the  text,  the  reason  of  the  husband  being  there 
held  not  liable  being  that  there  was  no  reasonable  foundation  for  the 
wife's  proceedings,  but  in  so  far  as  any  observations  in  that  case  tend 
to  decide  that  to  render  the  husband  liable  for  the  cost  of  any  proceed- 
ings they  must  have  resolted  in  actual  success,  it  is  submitted  that  it  is 
clearly  not  law,  and  that  it  is  sufficient  that  there  was  a  reasonable 
ground  for  such  proceedings.    And  see  hereon,  2  S.L.  C.  514,  515. 

(0)  Knox  V.  Butkdl,  3  0.  B.  (N.a)  334. 

(p)  Deare  v.  SoutUn,  L.  R.  9  Eq.  151. 

\q)  Jud.  Act,  1873,  >•  25  (ll)- 

(r)  See  cmU,  p.  120  and  note  (c)  on  that  page,  and  cases  of  Smout  r. 
nb&ry,  19  M.  &  W.,  and  Drew  t.  Nunn,  X.  R.  4  Q.  B.  D.  661 ;  48 
L.  J.  Q.  B.  591  ;  there  referred  to. 

{$)  I  BL  Com.  304. 
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mencement  of  the  insanity  not  being  carried  back  to 
the  birth  (t). 

To  what  extent  It  was  formerly  considered  that  a  person  could  not 
mind  may  be^a  s^t  up  as  a  defence  to  an  action  on  a  contract  that  he 
defence.  ^^^  ^f  unsound  mind  when  it  was  entered  into,  but 

this  is  no  longer  law  (u).  But,  although  unsoundness 
of  mind  may  be  set  up,  yet  it  must  not  be  thought  that 
it  will  form  an  answer  to  every  action  that  may  possibly 
be  brought,  for  it  has  been  decided,  firstly,  that  a  person 
of  unsound  mind  is  liable  for  all  necessaries  suitable 
to  his  state  and  condition  in  life,  provided  no  advan- 
tage has  been  taken  of  his  mental  incapacity  {x) ;  and, 
secondly,  that  even  although  the  contract  may  not  be 
for  necessaries,  yet,  if  the  other  party  to  it  had  no 
notice  of  the  person's  want  of  mental  capacity,  and  the 
contract  was  bond  fide,  and  is  executed,  unsoundness  of 
mind  will  be  no  defence  (y).  This  latter  principle  has 
been  well  stated  as  follows:  "When  a  person  appa- 
rently of  sound  mind,  and  not  known  to  he  otherwise, 
enters  into  a  contract  for  the  purchase  of  property 
which  is  fair  and  hond  fide,  and  which  is  executed  and 
completed,  and  the  property,  the  subject-matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored,  so  as  to  put  the  parties  in 
statu  quo,  such  contract  cannot  afterwards  be  set  aside 
either  by  the  alleged  lunatic  or  those  who  represent 
him  "  {%). 


Position  of  a 
)>enon  of  un- 
sound mind 
with  regard 
to  executory 
contracts. 


It  would  seem  that  if  a  contract  is  of  an  executory 
nature,  a  person  of  unsound  mind  is  not  liable  on  it  so 
long  as  it  remains  executory,  but  if  for  necessaries,  and 
any  part  of  it  is  executed,  then  he  is  liable  on  such 
executed  part ;  if  not  for  necessaries,  then  he  will  only 


{t)  See  hereon,  Phillips  on  Lunacy,  224. 
(v)  Chitty  on  Contracts,  136. 

(as)  NeUon  v.  Duneomhe,  9  Beav.  211 ;  Baxter  v.  £aH  of  PorUmoiUk, 
5  B.  &  C.  170. 

(y)  Niell  v.  MorUt/,  9  Ves.  478. 

(a)  See  judgment  in  case  of  MoUon  v.  Camrouz,  2  Ex.  503. 
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be  liable  provided  it  became  executed  before  the  other 
party  to  it  knew  of  his  want  of  mental  capacity. 

Any  acts  done  by  a  lunatic  during  a  lucid  interval  Acts  during  a 
are  perfectly  valid  (a).    The  mere  existence  of  a  de-  Mere  existence 
lusion  in  the  mind  of  a  person  making  a  disposition  °'  delusion, 
or  contract  is  not  sufficient  to  avoid  it,  even  though 
the  delusion  is  connected  with  the  subject-matter  of 
such  disposition  or  contract;  it  is  a  question  for  the 
jury  whether  the  delusion  affected  the  particular  trans- 
action (6).    And  although  a  person  may  not  be  strictly 
of  unsound  mind,  yet  if  he  is  of  weak  capacity,  though 
this  by  itself  would  be,  generally,  no  ground  of  defence 
to  his  contract,  yet  it  may  afford  evidence  of  undue 
influence,  misplaced  confidence,  or  imposition,  so  as  to 
render  the  act  a  constructive  fraud  (c). 

In  the  same  way  that  a  person  cannot  generally  (d)  iv.  inton- 
shield  himself  from  the  consequences  of  his  criminid  ^^  p«r»ons. 
act  by  showing  that  he  was  drunk  at  the  time,  it  was 
formerly  held  that  he  could  not  be  allowed  to  set  up 
his  intoxication  as  a  defence  to  an  action  upon  a  con- 
tract made  by  him.     However,  the  law  now  is,  that  if  intoxication 
a  person  is  in  such  a  state  of  intoxication  as  not  to  if  the  person 
know  what  he  is  doing,  so  that,  indeed,  his  reason  is  ^^at^he^waT 
for  the  time  being  destroyed,  he  cannot  be  said  to  have  doing, 
any  agreeing  mind,  and  his  contract,  made  whilst  he 
is  in  such  a  state,  cannot  be  enforced,  unless  he  after- 
wards when  sober  ratifies  it,  which  he  may  do,  for  it  is 
only  voidable  and  not  absolutely  void.     And  intoxica- 
tion can  never  be  any  defence  to  an  action  for  things 
actually  supplied  for  the  person's  preservation  («). 


(a)  Ghitty  on  Contracts,  138. 

(6)  Jenkins  v.  Morris,  L.  R.  14  Ch.  Div.  674 ;  42  L.  T.  817. 

(c)  As  to  Constructive  Frauds,  see  Snell's  Principles  of  Equity,  pp. 
460-478. 

{d)  The  word  "  generally  '*  is  used  here,  because  in  some  crimes  in 
whic^  it  is  necessary  to  show  malice,  drunkenness  may  sometimes  be 
shewn  as  evidence  to  rebut  the  existence  of  malice. 

{e)  See  hereon,  Chitty  on  Contracts,  138,  139. 
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A  person  is  said  to  be  under  duress  when  he  is  sub- 
jected to  great  terror  or  violence,  eg.  if  his  person  is 
wrongfully  detained,  or  even  legally  detained  and 
excessive  and  unnecessary  violence  is  used,  or  if  he  is 
threatened  with  loss  of  life  or  serious  injury.  Any 
contract  made  by  a  person  who  is  under  duress  is,  as 
regards  him,  void,  and  cannot  be  enforced  against  him. 
And  though  a  contract  may  be  entered  into  under 
circumstances  that  would  not  at  common  law  have 
constituted  duress,  yet  such  circumstances  may  possibly 
amount  to  constructive  fraud,  so  as  to  afford  ground 
for  an  application  to  the  Chancery  Division  of  the 
High  Court  of  Justice  to  set  it  aside,  or  form  a  defence 
to  any  action  on  such  contract  (/). 

An  alien  may  be  defined  as  a  subject  of  a  foreign 
state,  and  may  be  an  alien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  aiien  enemy,  that  is,  a  subject  of  a 
state  at  enmity  with  ours. 


Contracts  with  aliens  may  be  considered  as  of  two 
classes : — 

1.  Their  contracts  as  to  pure  personal  property ;  and 

2.  Their  contracts  as  to  land,  and  property  of  that 
nature. 

I.  Their  con-  Firstly,  then,  as  to  the  former.  By  the  Act  to  amend 
purepenonai  ^^^  ^^^  relating  to  aliens  {g)  it  was  enacted  that  they 
property.  might  hold  by  purchase,  gift,  bequest,  presentation, 
or  otherwise,  every  kind  of  personal  property,  except 
chattels  real,  as  fully  and  effectually,  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  exempr 
tions,  privileges  and  capacities,  as  if  they  were  natural 
born  subjects  of  the  United  Kingdom  (A).     But  with 


(/)  Ab  to  Constructive  Frauds,  see  SiieU*s  Principles  of  Equity,  460- 
478. 

(flf)  7  &  8  Vict.  c.  66. 
(A)  Sect.  4. 


UNDER  SOBIE  DISABIUTT.  2  1 9 

regard  to  the  contracts  of  aliens,  on  the  ground  of 

public  policy  and  expediency,  though   an  alien  ami 

might  contract  and  sue,  yet  the  contract  of  an  alien 

enemy  was  absolutely  void;  and  even  with  regard  to 

the  contract  of  an  alien  ami,  if  after  the  contract  war 

broke  out,  so  that  he  thus  became  an  alien  enemy,  his 

remedy  here  was  suspended  until  the  war  ceased,  and 

he  again  became  an  alien  ami  (i).    The  Naturalization  Nataraiisation 

Act,  1870  (k),  now  also  provides  that  real  and  personal    ^^  ^^' 

property  of  every  description  may  be  taken,  acquired, 

held,  and  disposed  of,  by  an  alien  in  the  same  manner 

in  all  respects  as  by  a  natural-bom  British  subject; 

and  that  a  title  to  real   and  personal  property  of 

every  description  may  be  derived  through,  from,  or  in 

succession  to  an  alien,  in  the  same  manner  in  all 

respects  as  if  a  British   subject   (Q,    provided  that 

this  shall  not  qualify  an  alien  for  any  office,  or  for  any 

municipal,  parliamentary,  or  other  franchise  (m),  nor 

shall  it  qualify  him  to  be  the  owner  of  a  British  ship, 

or  any  share  therein  (n). 

It  may  possibly  be  considered,  that,  by  reason  of  this 
comprehensive  provision,  the  distinction  as  to  their 
contracts  between  an  alien  ami  and  an  aiien  enemy  is 
now  done  away  with,  and  that  an  aiien  enemy  may 
contract  and  sue  in  the  same  way  as  an  alien  ami,  but 
as  the  before-mentioned  distinction  was  founded  on 
principles  of  public  policy  and  expediency  (0),  this 
may  possibly  be  considered  at  present  as  somewhat 
doubtful  {p). 


(t)  See  Chitty  on  Contracts,  181. 

(*)  33  Vict,  a  14. 

[1)  Sect.  2. 

(m)  Ibid. 

(n)  33  Vict  a  14,  s.  14. 

(o)  Broom's  Corns.  613. 

(p)  The  learned  editors  of  the  work,  "  Chitty  on  Contracts,"  however, 
clearly  give  it  as  their  opinion  that  the  Naturalization  Act,  1S70,  has 
done  away  with  all  such  distinction.  They  state  as  foUows  :  "  As  the 
statute  appears  to  give  this  power  "  (the  power  of  holding  and  disposing 
of  aU  property)  "  to  all  aliens,  whether  they  be  the  subjects  of  a  friendly 
state  or  not,  and  whether  they  reside  in  this  country  or  not ;  and  the 
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2.  Their  con-  Secondly,  regarding  aliens'  contracts  as  to  land,  they 
t^cti  as  to  ^Qre  until  lately  prohibited  from  holding  any  lands  in 
this  country,  except  that  an  alien  ami  might  hold  a  lease 
for  not  exceeding  twenty-one  years  for  the  purpose  of 
residence  or  occupation  of  himself  or  his  servants,  or  for 
the  purpose  of  any  business,  trade,  or  manufacture  (g), 
but  now,  under  the  provision  in  the  Naturalization  Act, 
1870  (r),  real  as  well  as  personal  property  may  be  held 
by  an  alien. 

An  alien  may  An  alien,  although  not  in  this  country,  may  be  sued 
here  if  the  cause  of  action  arose  within  the  jurisdiction, 
but  no  writ  of  summons  in  such  a  case  can  be  issued 
without  the  leave  of  the  Court  or  a  judge  («).  The 
writ  itself  is  not  served  on  the  alien,  but  notice  of  it  (t). 


power  80  given  cannot  be  enjoyed  withont  entering  into  contracts  for 
the  taking,  acquiring,  and  disposing  of  real  and  personal  property ;  it 
seons  to  foUow  that  aU  aliens  are  now  enabled  to  enter  into  such  con- 
tracts, and  may  now  enforce  by  action  in  our  courts  any  obligation 
arising  therefrom." — See  Chitty  on  Contracts,  182. 

iq)  7  kS  Vict.  c.  66,  s.  5. 

(r)  33  Vict  c  14,  anUf  p.  219. 

<«)  Oirder  11.  r.  4,  in  Schedide  to  Judicature  Act,  1875,  "^^  notes 
thereon  in  Griffith's  Judicature  Acts,  158-163.  Indermaur's  Manual 
of  Practice,  42,  43. 

10  Ibid. 
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CHAPTER  VIII. 

OF  THE  LIABILITY  ON  CONTRACTS,  THEIR  PERFORMANCE, 
AND  EXCUSES  FOR  THEIR  NON-PERFORMANCE. 

In  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract,  and  other 
points  incidental  thereto. 

When  any  person  enters  into  a  valid  contract,  it 
follows,  as  a  matter  of  course,  that  he  thereby  incurs  a 
liability  to  perform  such  contract,  and  must  either  per- 
form it,  or  show  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered  when  a 
into,  and  if  it  is  for  the  doing  of  some  immediate  act,  Jj^onSracT 
the  remedy  of  the  other  party  to  the  contract  in  respect  »"»««• 
of  such  liability  may  be  immediately  taken,  e.g,  if  A, 
for  consideration  agrees  to  immediately  take  B.  into  his 
employment,  and  fails  to  do  so,  B.  may  at  once  sue  him 
for  the  breach  of  his  contract     But  if  the  contract  is 
for  the  doing  of  an  act  at  some  future  day,  then  gene- 
rally the  remedy  of  the  other  party  in  respect  of  such 
liability  cannot  be  taken  until  the  future  day ;  e.g,  if 
A.  for  consideration  agrees  to  employ  B.  at  some  future 
day,  the  remedy  cannot,  of  course,  be  taken  until  that 
future  day.     To  this  rule  there  is,  however,  one  im-  when  on  an 
portant  exception,  which  may  be  stated  to  be  that^oSn^Bta 
where  there  is  an  executory  contract  under  which  }f*]>^*y*™®» 

•^  before  the  day 

nothing  has  been  done,  and  the  person  liable  to  do  the  arriTes  for 
act  before  the  happening  of  the  future  day  expressly  ^"**    ^  ^ 
states  that  he  will  not  do  the  act  when  the  future  day 
arrives,  or  renders  himself  before  the  day  incapable  of 
doing  the  act,  the  remedy  may  be  taken  against  him  at 
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ffochHery, 
De  la  Tour. 


Frottv, 
Knight, 


once,  though  the  time  for  performance  has  not  actually 
arrived,  which  is  well  shown  by  the  case  of  Hochster 
V.  De  la  Tour  (v).  In  that  case  there  was  an  agree- 
ment to  employ  the  plaintiff  as  a  courier  from  a  day 
subservient  to  the  date  of  the  writ,  and  before  the 
time  for  the  commencement  of  the  employment  the 
defendant  refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  his  action  for  breach  of  this  contract 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arrived,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.  Again,  in 
the  case  of  Frost  v.  Knigkt  (x)j  the  defendant  had 
promised  to  marry  the  plaintiff  on  the  death  of  his 
father;  he  afterwards,  during  his  father's  lifetime, 
announced  his  absolute  determination  never  to  fulfil 
the  promise,  and  it  was  held  that  the  plaintiff  might 
at  once  regard  the  contract  as  broken  in  all  its  obli- 
gations and  consequences,  and  sue  thereon. 


To  entitle  a 
person  to  sue 
on  a  contract 
he  mast  have 
performed  hit 
part  of  it. 

Cutter  ▼. 
Powtll. 


Where  a  special  contract  is  entered  into  by  a  person, 
to  entitle  him  to  his  remedy  against  the  other  party  to 
it,  it  is  very  necessary  that  he  himself  should  strictly 
carry  out  on  his  part  the  stipulations  of  the  contract. 
Thus,  where  the  agreement  was  to  jpay  a  man  a  certain 
sum  provided  he  proceeded,  continued,  and  did  his 
duty  as  mate  of  a  ship  during  a  certain  voyage,  and  he 
died  during  the  voyage,  it  was  held  that  his  repre- 
sentatives could  not  recover,  for  the  contract  had  not 
been  strictly  carried  out  by  the  deceased,  and  therefore 
no  right  of  suing  had  accrued  (y).  But  although, 
where  there  is  a  special  contract,  the  remedy  must  be 
on  that  special  contract,  and  therefore  there  can  gene- 


(tt)  2  EL  &  BL  678  ;  Frott  v.  Knight,  L.  R.  7  Ex.  in.  See  also 
^rt^tiA  Wagon  Co,  v.  Lea,  L.  R.  5  Q.  B.  D.  149 ;  49  L.  J.  Q.  B.  321  ; 
28  W.  R  349. 

(x)  Su^pra, 

(y)  Cutter  v.  PoweU,  2  S.  L.  C.  I ;  6  T.  R  320 ;  aee  also  BuUe  v. 
Heightman,  2  East,  145. 
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rally  be  no  remedy  when  the  person  suing  has  not 
himself  performed  its  stipulations,  yet  if  the  special 
contract  has  been  abandoned  or  rescinded  by  the  parties, 
then  an  action  will  lie  for  what  has  been  done  by  the 
person  suing  on  a  qtuintvmi  meruit  (z) ;  and  it  may  be  But  when 
stated,  as  a  correct  general  rule,  that  where  there  is  a  oontraot  hai 
special  contract  not  under  seal,  and  one  of  the  parties  ^abTndSSlJd'^ 
refuses  to  perform  his  part  of  it,  or  renders  himself  ««*»<>»  may  be 
absolutely  unable  to  do  so,  it  is  open  to  the  other  party  quantum^ * 
to  at  once  rescind  such  special  contract,  and  immedi-  '''*^'*- 
ately  sue  on  a  qtumtum  meruit  for  whatever  he  has 
done  imder  the  contract  previously  (a).     But  to  entitle  what  refusal 
a  person  so  to  rescind  a  special  contract  on  the  ground  J^ty°to  a  * 
of  the  refusal  of  the  other  party  to  perform  it,  such  oontew*  in 
refusal  must  be  absolute  and  unqualified,  and  a  mere 
conditional  refusal  will  not  be  sufficient  (b). 

The  liability  of  a  person  upon  a  contract  may  be  put  ,?ot>^« 

J  ,  ,  liability  on  a 

an  end  to  eitner —  contract  may 

be  put  an 
end  to. 

1.  By  its  performance ;  or, 

2.  By  showing  some  excuse  for  its  non-performanca 

Firstly,  as  to  the  performance  of  contracts.  Con-  L  Performanoe 
tracts  may  be  and  are  of  the  most  varied  nature,  and  ^ 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always  to 
the  ordinary  and  well-known  rules  of  construction, 
e,g,  that  the  intention  of  the  parties  shall  be  observed, 
that  the  construction  shall  be  liberal,  and,  failing  all 
other  rules  of  construction,  that  the  contract  shall 
be  taken  most  strongly  against  the  grantor  or  con- 
tractor (c).     The  most  practically  useful  points  to  con- 


(z)  That  is  to  eay,  for  as  much  as  it  is  worth,  see  Brown's  Law  Diet  435. 
(a)  Planehe  v.  Colbum,  8  Bing.  14 ;  Wither$  ▼.  JUynoldt,  2  K  ft  Ad. 
882. 
(6)  See  Linet  ▼.  JRees,  cited  2  a  L.  C.  36. 
(c)  For  roles  of  oonstruotion,  see  ante,  pp.  21-26. 
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aider  under  this  head  appear  to  be  Payment,  Tender, 
and  Accord  and  Satisfaction* 

I.  PAjment.  Payment  has  been  defined  as  the  normal  mode  of 

discharging  any  obligation  (rf),   and  payment  by  a 

person  liable  on  a  contract  to  the  other  party  to  it  of 

the  amount  which  is  actually  agreed  on  between  them 

to  be  payable  in  respect  of  the  contract  naturally  puts 

an  end  to  it  and  furnishes  a  complete  performanca 

But  a  payment  made  under  a  contract  to  amount  to 

performance  must  be  actually  made  by  the  party,  or 

Payment  ^y     some  one  on  his  behalf,  and  if  made  by  some  third 

▼oiuntariiy  not  person  Voluntarily  it  amounts  to  no  performance,  and 

uni^Bs^aSer-^  docs  uot  destroy  the  contracting  party's  liability,  unless 

ward*  ratified  afterwards  ratified  and  accepted  by  him  as  his  act  (e), 

and  acoept6d.  ^  *f  \  / 

But  this,  of  course,  is  only  where  the  payment  is  made 
voluntarily ;  if  made — as  by  a  surety — in  pursuance 
of  a  legal  obligation,  then  the  contract  is  performed 
as  far  as  the  original  liability  is  concerned,  and  a  new 
performance  is  necessary,  viz.,  the  repayment  to  the 
surety  (/). 

Payment  must  It  is,  of  coursc,  also  ncccssary,  to  make  the  payment 
creStor  or  ^  &  performance  of  the  contract,  that  it  should  be  actually 
aiShoSed  "^^de  to  the  person,  or  one  having  authority  from  him, 
by  him.  either  as  a  particular  or  a  general  agent,  to  receive  it. 

Payment  to  Payment  in  an  action  to  the  plaintiff's  solicitor  is 

an  action"^  ^    equivalent  to  payment  to  the  plaintiff;  but  it  seems 
Buffioient.        payment  to  the  agent  of  the  plaintiff's  solicitor  does 
not  so  operate  (g). 

Where  there  are  several  sums  of  money  due  from  one 
person  to  another  at  different  times,  and  the  party  liable 


(d)  Brown's  Law  Diet  395. 

(e)  See  Simpson  v.  Egging  ton,  10  Ex.  845. 
(/)  As  to  sureties,  see  ante,  pp.  41-45. 
Q)   Yate*  V.  FreckUum,  2  Doug.  625. 
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to  pay  makes  a  payment,  but  not  sufficient  to  discharge 
his  liability  in  respect  of  the  whole  of  the  debt,  the  ques- 
tion arises,  in  respect  of  which  matter  is  it  to  operate  as 
a  performance  or  part  performance  ?  The  answer  to  this  Bole  m  to 
question  is  known  as  the  rule  as  to  the  appropriation  *? ^ymentJr 
of  payments,  and  is,  that  the  party  liable  to  perform- 
ance, i,e,  the  debtor,  has  the  right  in  the  first  instance 
to  declare  in  respect  of  which  contract  or  debt  the  pay- 
ment is  made ;  failing  his  doing  so,  the  person  entitled 
to  performance,  i,e,  the  creditor,  has.  such  right;  and 
failing  either  doing  so,  then  the  law  considers  the 
payment  to  be  in  respect  of  the  contract  or  debt  which 
is  the  earliest  in  point  of  date,  commencing  with  the 
liquidation  of  any  interest  that  may  be  due  (h).  And 
where,  under  this  rule,  the  creditor  has  the  right  of 
appropriating  the  money,  he  may  appropriate  it  to  a 
debt  barred  by  the  Statute  of  Limitations  (i).  Where 
a  payment  is  made  to  a  person  to  whom  two  or  more 
debts  are  due  of  a  sum  not  sufficient  to  satisfy  all,  and 
the  debts  are  owing  in  respect  of  contracts  of  the  same 
date,  the  amount  paid,  unless  expressly  appropriated 
by  one  of  the  parties,  will  be  apportioned  between  the 
different  debts  (k). 

The  ordinary  rule  as  to  appropriation  of  payments  Exception  to 
does  not  apply  as  between  trustee  and  cestui  que  trust,  "  "*  ®' 
so  that  where  a  trustee  had  paid  trust  money  into  his 
private  banking  account  and  had  drawn  cheques 
generally  out  of  his  account  and  then  failed,  it  was 
held  that  the  presumption  must  be,  not  that  he  had 
drawn  cheques  against  the  moneys  earliest  paid  in,  but 
against  his  own  moneys  in  preference  to  trust  moneys, 
and  that  any  money  remaining  at  his  banking  account 
must  be  presumed  to  be  trust  money  (/). 

ih)  Clayiofii  Case,  in  Devaynes  v.  NoUe,  i  Mer.  585  ;  Tudor's  Mer- 
cantile Gases,  i,  and  notes  thereto. 

(1)  MiUs  V.  Fowkes,  5  Bing.  (N.C.)  455. 

{k)  Favenc  v.  Bennett,  1 1  East,  36. 

{I)  In  re  HdUetC$  Estate,  L.  R.  13  Ch.  D  696 ;  49  L.  J.  Ch.  415  ; 
28  W.  R.  732. 

P 
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A  smaller  Where  the  performance  that  is  required  by  a  con- 

a^MtSTfaction*  tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  no 
of  a  greater,  sufficient  performance  for  the  debtor  to  pay  a  smaller 
Cumber  r,  Bum,  even  though  the  parties  expressly  so  agree,  and 
Wane,  ^j^g  party  to  whom  the  payment  is  made  gives  a  receipt 

expressly  stating  that  it  is  received  in  full  discharge  (m), 
the  reason  being  that  there  is  no  consideration  for  the 
smaller  sum  being  received  in  satisfaction  of  the  greater; 
and  as  an  ordinary  simple  contract  requires  a  considera- 
tion to  support  it  (n),  so  here  there  must  be  some  con- 
But  aome.       sideration  for  the  giving  up  of  the  balance.     But  if 

thingdifferent,  ...         .        •  .  _i.  •  t_t      x- 

though  of  leu  Something  is  given  m  performance  of  an  obligation 
atatiifaJjtion?  ^*  *  different  nature,  there  may  be  a  complete  satisfac- 
tion, though  of  less  value ;  thus,  a  horse  may  be  given 
in  satisfaction  of  a  debt,  though  of  much  less  value  than 
such  debt ;  and  it  has  been  expressly  decided  that  a 
negotiable  security,  such  as  a  bill,  note,  or  cheque,  may 
operate,  if  so  given  and  taken,  in  satisfaction  of  a 
debt  of  greater  amount,  the  circumstance  of  negoti- 
ability making  it  in  fact  a  different  thing  and  more 
advantageous  than  the  original  debt,  which  was  not 
negotiable  (o);  and  where  there  is  any  doubt  or 
disagreement  on  the  amount  of  a  debt,  and  in  all 
cases  of  unliquidated  demands,  the  rule  that  a  smaller 
sum  cannot  satisfy  a  greater  does  not  apply,  nor  does 
it  if  the  time  for  payment  is  accelerated,  or  any  other 
advantage  given  to  the  payee,  for  in  such  cases  there 
is  a  consideration  •^in  the  one  case  the  settlement  of 
doubts,  and  in  the  other  the  obtaining  the  money 
before  it  would  be  otherwise  paid  (p). 


(m)  Cumber  v.  Wane,  I  S.  L.  G.  357  ;  I  Strange,  436  ;  Fitch  v.  Sut- 
totif  5  East,  230.  A  smaller  sum  paid  by  a  thini  party  may  satisfy  a 
(greater :  Latoder  v,  Peyton,  ii  Irish  Reps.  C.  L.  41.  So  also  payment 
of  a  smaller  sum  may  amount  to  evidence  of  a  gift  of  the  remainder  ; 
per  Parke  B.  Sibree  v.  Tripp,  15  M.  AW.  23,  33. 

(n)  See  ante,  p.  28. 

(0)  Sihree  v.  Tripp,  15  M.  A  W.  23.  Goddard  ▼.  O^Brlen,  L.  R  9  Q. 
B.  D.  37. 

{p)  See  notes  to  Cumber  v.  Wane,  I  S.  L.  C.  360  et  teq. 
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A  smaller  sum  may,  however,  be  paid  in  satisfaction  A  smaller  sum 
of  a  greater  if  the  receipt  is  under  seal,  for  this  would  ^oater'if  a  * 
be  a  deed,  which,  as  we  have  seen,  requires  no  consi-  ^S^P*  ^^^^ 
deration  to  support  it,  and  operates  also  by  way  of  oronacom- 
estoppel  (y).   And  under  the  Bankruptcy  Act,  1 869  (r),  th"Ba«k^."  *' 
a  majority  of  the  creditors  of  any  person  assembled  at  ^^J^^  ^^' 
meetings  convened  as  therein  mentioned,  may  by  resolu- 
tion agree  to  accept  a  composition  in  satisfaction  of  their 
debts,  which  is  to  be  binding  on  the  other  creditors, 
and  the  payment  of  which  composition  is  to  discharge 
the  debtor. 

Performance  of  a  contract  will  in  some  cases  be  pre-  Performance 
sumed  until  the  contrary  is  shewn,  e.g,  from  lapse  of  maysomeSmei 
time  ;  and  where  there  is  money  coming  due  from  time  ^  presumed, 
to  time,  e.g.  rent,  the  production  of  a  receipt  for  a  pay- 
ment will  be  presumptive  evidence  that  all  rent  that 
has  become  due  before  that  date  has  been  paid.    But  a 
receipt,  even,  for  any  particular  sum,  is  not  conclusive 
evidence  of  payment  of  that  sum,  but,  like  other  pre- 
sumptions generally,  the  fact  of  the  receipt  may  be 
controverted  («). 

Payment  should  strictly  be  made  in  money  or  bank  Effect  of 
notes,    but  if  a  cheque  is  given  and  received,  thatP^I^^*^^ 
operates  as  payment  unless  and  until  dishonoured;  and 
if  a  cheque  is  given  in  payment,  the  payee  is  guilty 
of  laches  in  not  presenting  it  for  payment  within  the 
proper  time,  so  that  if  in  the  meantime  the  banker  fails, 
having  sufficient  assets  of  the  customer  in  his  hands, 
the  person  to  whom  the  cheque  was  paid  has  no  fur-^ 
ther  claim  for  payment  (t).    So,  also,  a  bill  of  exchange,  or  by  a 
or  other  negotiable  security,  may  operate  as  payment,  ^^^j^^ 
and  during  its  currency  the  remedy  for  recovering  the 


(9)  AnUf  pp.  II,  14. 
(»•)  32  A  33  Vict  c.  71,  8.  125. 
(«)  StreUon  ▼.  Rastell,  2  T.  H.  366. 
(<)  See  hereon,  an  e,  p.  163. 
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debt  is  suspended  (u) ;  but  upon  the  dishonour  of  the 
instrument  the  original  remedy  revives  unless  it  be 
then  outstanding  in  the  hands  of  a  third  person  for 
value,  in  which  case  it  does  not  (x).  On  the  dishonour 
of  a  bill,  note,  or  cheque,  given  in  payment,  the  creditor 
may  sue  either  for  the  original  debt  or  on  the  instru- 
ment itself. 


Payment  by 
tnuismiBsion 
through  the 
post. 


Payment  into 
court. 


8.  Tender. 


If  a  creditor  requests  his  debtor  to  make  payment  by 
transmission  through  the  post,  or  if  that  is  the  usual 
course  between  the  parties,  the  debtor  is  safe  in  adopting 
that  course,  provided  he  properly  addresses  and  posts 
the  letter ;  but  unless  there  is  such  a  request  made, 
either  expressly  or  impliedly,  if  the  money  is  lost  in 
transmission  the  debtor  will  have  to  pay  it  over 
again  (y). 

When  an  action  is  brought  to  recover  either  a  fixed 
sum  or  even  unliquidated  damages,  and  the  defendant 
admits  his  liability,  either  entirely  or  to  a  certain 
amount,  he  can  now  immediately,  or  with  his  state- 
ment of  defence,  or  subsequently  by  leave  of  the  Court 
or  a  judge,  pay  the  amount  that  he  admits  into 
court  {z). 

By  tender  is  meant  the  act  of  offering  a  sum  of 
money  in  satisfaction  of  some  claim ;  if  it  is  accepted 
it  of  course  is  payment,  but  if  refused  it  is  simply  a 
tender,  and  amoimts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced  or 
reducible  to  a  certainty,  and  who    admits  a  liability 


(tf)  Per  cur.  BeUhaw  v.  Bush,  li  C.  B.  191 ;  Simon  v.  Lloyd,  2  Cr. 
M.  &  R.  187  ;  Byles  on  Bills,  392. 

(x)  Puekford  v.  Maxwell,  6  T.  R.  52  ;  Price  ▼.  Price,  16  M.  A  W.  232  ; 
Qunn  y.  Bolckow,  L.  R.  10  Ch.  App.  491  ;  44  L.  J.  Ch.  732. 

(y)  See  Chltty  on  Contracte,  686. 

{t)  Judicature  Act,  1875,  Order  xxx.  r.  I ;  Indermaur's  Manual  of 
Practice,  71,  72.  As  to  the  effect  of  payment  into  court,  see  'po8t.  Part 
3,  ch.  2,  pp.  456,  457. 
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but  not  to  the  full  amount  claimed,  is  to  tender  to  the 
other  person  the  amount  which  he  admits,  and  it  is 
therefore  important  to  properly  understand  what  will 
be  a  valid  tender  and  how  a  valid  tender  may  be 
made. 

A  tender  may  be  made  either  by  the  debtor  or  what  will 
some  one  on  his  behalf,  and  either  to  the  creditor  ^^f^J^^*,^ 
personally,  or  some  one  who  has  been  duly  authorized 
by  him  to   receive  the  money  (a),  e,g,  if  a  solicitor 
writes  for  payment  of  a  debt,  tender  may  be  made 
to  him.     The  tender  must  be  made  of  the  actual  debt 
that  is  due,  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 
tender  provided  change  is  not  required,  or  if  required, 
provided  that  no  objection  is  made  to  the  tender  on  that 
ground  (&),  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed.    If  any  action  has  been  commenced  before  oonrM  to  be 
tender,  the  proper  course  was  formerly  to  have  taken  JJ^JjJ^jJi*" 
out  a  summons  to  stay  the  action  on  payment  of  the  made  before 
amount  admitted,  which  operated  in  the  nature  of  a"*^'^'*'* 
tender  from  that  time,  so  that  if  it  was  not  acceded 
to,  and  the  action  was  proceeded  with,  and  the  plaintifif 
did  not  recover  a  sum  exceeding  the  amount  named  in 
the  summons,  all  the  subsequent  costs  were  thrown  on 
him.    But  now  there  is  no  need  for  any  such  summons, 
nor  is  any  such  summons  allowed,  the  proper  course 
being  for  the  defendant  to  at  once  pay  into  court 
the  sum  that  he  admits  (c),  and  the  plaintiff  may  take 
that  sum  out  of  court  in  full  satisfaction,  or  may  pro- 
ceed for  the  balance,  but  if  he  does  not  recover  more 
than  was  paid  into  court  he  will  have  to  bear  the  costs 
subsequent  to  the  payment  in. 

(a)  Chitty  on  Contracts,  732.  It  may  be  noticed  that  tender  by  one 
of  several  joint  creditors  is  good,  operating  as  tender  by  aU,  see  DougUu 
V.  Patrick,  3  T.  R.  683. 

(&)  Dean  v.  Jama,  4  B.  &  A.  546. 

(e)  Judicature  Act,  1875,  Order  xxz.  r.  I ;  Indermaur's  Mannal  of 
Practice,  71. 
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In  making  a  To  coDstitute  a  tender  it  is  not  sufficient  for  the 
money  ihouid  debtor  to  merely  say  he  will  pay  the  money,  or  even 
^roduced ^  that  he  has  it  with  him :  there  must  be  an  actual  pro- 
duction of  the  money  itself,  unless  indeed  the  creditor 
Unless  the       expressly  dispenses  with  the  production  of  it  at  the 

peiwes^witrits  *^™®  (^*  ^  8^^^  illustration  of  what  will  amount  to 
production,  dispensing  with  the  production  of  the  money  is  found 
in  the  following  circumstances :  The  defendant  said  to 
the  plaintifiF,  "I  have  eight  guineas  in  my  pocket, 
which  I.  have  brought  for  the  purpose  of  satisfying 
your  demand ; "  the  plaintifiF  said  he  need  not  trouble 
himself  by  ofiTering  it  as  he  should  not  accept  it,  where- 
upon the  money  was  not  produced,  and  it  was  held 
that  this  was  a  sufficient  tender  (e). 

Tender  must  -^  tender  must  be  absolute  and  unconditional,  for  if 
ditioniS""  *  tender  is  made  with  some  condition  annexed  to  it 
that  will  prevent  its  being  a  valid  tender ;  thus,  for 
instance,  in  case  a  receipt  is  wanted,  the  proper  course 
is  for  the  debtor  to  bring  a  stamped  receipt  with  him 
and  ask  the  creditor  to  sign  it  and  pay  him  the 
amount  of  the  stamp  (/) ;  again,  also,^a  sum  ofiTered 
if  the  creditor  would  accept  it,  in  full  discharge  of  a 
larger  sum  claimed,  has  been  held  not  to  be  a  valid 
2ader  protest  ^^^®'  (ff)-     ^^  seems  a  tender  under  protest  is  good  (h), 

is  good. 

In  wbat  money  A  tender  must  (except  as  is  presently  mentioned)  be 
be  madl™*^  made  in  money  or  bank  notes.  By  3  &  4  Wm.  4,  c. 
98  (t),  it  is  provided  that  tender  of  Bank  of  England 
notes  payable  to  bearer  on  demand  shall  be  a  valid 
tender  for  all  sums  above  /^S,  except  by  the  governor 
and  company  of  the  Bank  of  England,  or  any  branch 
33  Vict.  c.  10.  thereof.     By  33  Vict.  c.  10  (k)  it  is  provided  that  a 


(d)  TKomoi  ▼.  Evangy  lo  East,  loi. 

(t)  J>ougla$  ▼.  Patrick,  3  T.  R.  683,  quoted  in  Chitty  on  Contracts,  735. 

(/)  Laing  v.  Meader,  i  C.  &  P.  257. 

(g)  Evans  v.  JudkinSf  4  Camp.  156. 

(A)  Scott  V.  The  Uxbridge  Ry.  Co,,  14  L.  T.  Rep.  (N.S.)  596. 

(f)  Sect  6. 

{k)  Sect  4. 
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tender  of  money  in  coins  which  have  been  issued  by 
the  Mint  in  accordance  with  the  provisions  of  that  Act 
shall  be  a  legal  tender — 

In  the  case  of  gold  coins,  for  the  payment  of  any 
amount ; 

In  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  40a.,  but  for  no  greater  amount ; 

In  the  case  of  bronze  coins,  for  the  payment  of  an 
amount  not  exceeding  la.,  but  for  no  greater  amount. 

But  nothing  in  this  act  contained  is  to  prevent  any 
paper  currency  which  under  any  act  is  a  legal  tender 
from  still  being  a  legal  tender. 

Notwithstanding  that  a  tender  should  usually  be  When  oountiy 
actually  in  money  or  Bank  of  England  notes,  yet  acheouesarea 
tender  of  country  notes,  or  of  a  draft  or  cheque  on  a  «*^*^  tender, 
banker,  is  valid  if  the  creditor  at  the  time  raises  no 
objection  to  the  tender  being  made  in  that  way. 

Although  a  creditor  rejects  a  tender  that  is  made  to  Penon  tender, 
him  by  his  debtor,  yet  he  has  afterwards  a  right  to  read^^to  pay 
demand  payment  of  the  amount  previously  tendered,  J^ySmirafter. 
which  if  refused  will  make  the  case  as  if  no  tender  had  T,^^*  though 

1     /IN        1  #.1.1.  -11  the  tender 

been  made  {l) ;  the  reason  of  this  being,  that  the  very  waa  refused, 
principle  of  tender  is  that  the  person  was  then  ready, 
and  afterwards  remains  ready,  to    pay  the  amount 
tendered  (m). 

It  only  remains  now  to  consider  what  is  the  eflPect  of  f^^^  ^^ 
a  tender  when  it  has  been  actually  and  properly  made. 
It  naturally  does  not  put  an  end  to  the  creditor's  claim, 

({)  The  demand  moat  be  personal  and  not  by  letter ;  Edwardi  r, 
Yates,  R.  &  M.  360. 
(m)  Chitty  on  Contracts,  738. 
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for  we  have  seen  that  the  creditor  has  a  right  to  6ome 
and  demand  the  amount  tendered,  though  he  at  first 
refused  it ;  the  only  effect  of  it  as  a  defence  is,  that  if 
it  is  the  fact  that  the  amount  tendered  was  the  whole 
amount  due,  although  interest  may  be  payable,  no 
subsequent  interest  can  be  recovered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  (n).  On  any 
action  being  brought,  the  proper  course  for  the  de- 
fendant to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence,  and  pay  the  money  into  court  The 
effect  of  the  defendant  setting  up  tender  as  a  defence 
will  naturally  be  to  admit  the  contract  and  a  liability 
on  it  to  the  amount  of  the  tender. 

3.  Aoeord  and  Accord  and  Satisfaction  has  been  defined  as  ''  a  de- 
latisfactioD.  fence  in  law,  consisting  (as  the  name  imports)  of  two 
parts,  viz.,  something  given  or  done  to  the  plaintiff  by 
the  defendant  as  a  satisfaction,  and  agreed  to  (or 
accorded)  as  such  by  the  plaintiff"  (0) :  it  therefore 
amounts  to  a  performance  of  a  contract,  though  not  in 
the  original  way  agreed  on,  yet  in  some  other  way 
afterwards  agreed  on,  and  furnishes  an  answer  to  any 
Consists  of  action  on  it  {p).  This  mode  of  performance,  as  is  stated 
two  parti.  ^  ^Ijq  definition,  consists  of  two  parts,  viz.,  (i)  the 
accord,  which  is  the  agreement  to  do  some  act  in 
lieu  of  the  original  act  contracted  to  be  done;  and 
(2)  the  satisfaction,  which  is  the  subsequent  carrying 
out  of  such  agreement ;  and  it  also  follows,  from  the 
definition,  that  accord  without  satisfaction,  or  satis- 
faction without  accord,  is  not  a  complete  defence  to  an 
action  (;).  An  instance  of  what  would  amount  to  a 
perfect  accord  and  satisfaction  would  be  as  follows :  A. 
claims  a  sum  from  B.,  and  it  is  agreed  between  them 

(n)  See  Dixon  v.  dark,  $  C.  B.  365. 

(0)  Brown*8  Law  Did  11.  See  alao  the  term  "Accord  and  Satis- 
faction "  einplained,  per  Maule,  J.,  in  Oabrid  v.  DresHr,  1 5  C.  B.  628. 

(p)  See  Blake* 8  Outt  6  Reps.  43  b. 

(9)  See  Parker  v.  RatMhoUomt  3  B.  &  C.  257 ;  ffardman  ▼.  Bdlhoute, 
9  M.  &  W.  596. 
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that  B.  shall  give  a  bill  of  exchange  for  the  amount, 
drawn  by  himself  and  accepted  by  C,  and  that,  if  duly 
met  at  maturity,  he  shall  be  exonerated  from  all  further 
liability,  and  B.  duly  procures  the  bill  and  tenders 
it  to  A.  (r).  Here  the  agreeing  to  give  the  bill  is 
the  accord,  and  the  giving  or  tendering  it,  the  satis- 
faction. 

Where  there  is  an  accord  and  satisfaction,  the  value  The  value  of 

«.v  A.*  £     J.*  i.i_»         •     js   '    X.  *  3    3   'A.  the  satiif action 

of  the  satisfaction  cannot  be  mquired  into,  provided  it  cannot  be 
is  shewn  that  it  is  of  some  value  («) ;  but  an  agreement  »**<i^^«^  "^^* 
to  pay  a  smaller  sum  than  some  fixed  liquidated  amount 
due,  and  the  subsequent  payment  of  such  smaller  sum, 
will  not  (as  has  been  already  stated  in  discussing  Pay- 
ment (t) )  operate  as  any  satisfaction  of  such  greater 
sum. 

If  an  accord  and  satisfaction  has  been  brought  about  Fraud, 
by  means  of  any  fraud,  it  will  be  set  aside  on  appli- 
cation to  the  Chancery  Division  of  the  High  Court  of 
Justice,  in  the  same  way  that  any  contract  induced  by 
fraud  may  be  set  aside  (u). 

Accord  and  satisfaction  in  respect  of  a  liability  under  Accord  and 
seal  could  not  generally  be  made  at  law,  but  it  would  mayf^OT 
have  operated    as   a  defence  in  Equity;    under  the ^« J'^^®*^'* 
Common  Law  Procedure  Act,  1854  (x),  this  might,  how-  set  up  as  a 
ever,  have  been  set  up  as  an  equitable  defence,  and  now,  ulbmty  tmder 
by  the  Judicature  Act,  1873  (y),  it  is  provided  "  that  if  ■®*^' 
any  defendant  claims  to  be  entitled  to  any  relief  upon 
any  equitable  ground  against  any  deed,  instrument,  or 
contract,  or  alleges  any  ground  of  equitable  defence  to 
any  claim  of  the  plaintiff,  the  Court  shall  give  to  every 


(r)  See  CwrUwia  r.  Garke^  18  L.  J.  (Ex.)  144. 

(«)  PinneTi  Caae,  5  Reps.  117  a  ;  OurlewU  ▼.  Olarke,  tupro. 

(t)  See  ante,  p.  226,  and  cases  there  cited. 

(tt)  SUtcaH  y.  Ortat  Wettem  Ry.  Co.,  2  De  6.  J.  k  S.  319. 

{x)  17  k  18  Vict.  c.  125,  s.  85. 

(y)  36  k  37  Vict  c.  66,  s.  24. 
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equitable  defence  so  alleged  such  and  the  same  effect 
by  way  of  defence  against  the  claim  as  the  Court  of 
Chancery  ought  to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in  that  court  for  the 
same  or  the  like  purposes  before  the  passing  of  the 
Act." 

J.  -  ^^^  Secondly,  as  to  excuses  for  the  ruynrper/ormance  of 
thenon-  contracts;  and  these  may  be  various,  both  from  the 
of  boD^^n^!  different  natures  of  contracts  themselves,  and  from  the 
circumstances  that  may  arise  in  particular  cases  to 
justify  a  contracting  party  in  not  carrying  out  his 
contract.  Of  these  excuses  it  will  be  most  useful  to 
consider  the  following,  viz.,  The  Statutes  of  Limita- 
tion, Set-off,  Belease,  Bankruptcy  or  Liquidation,  and 
Composition  with  Creditors,  Incompetency  of  the  Party, 
and  Fraud  and  Illegality. 

I.  statutes  of  The  Statutes  of  Limitation  are  certain  statutes  which 
have  been  passed  for  the  purpose  of  establishing  fixed 
periods  or  limits  after  which  actions  cannot  be  brought, 
and  claims,  or  the  remedies  whereby  such  claims  might 
have  been  enforced,  are  extinguished  and  gone.  There 
are  several  of  these  statutes,  and  different  periods  are 
fixed  within  which  different  actions  must  be  brought  (z). 

{z)  The  following  are  some  of  the  chief  periods  of  limitation : — 

On  a  specialty  contract 20  years. 

(but  with  regard  to  a  mortgage  it  has  recently  been  de- 
cided by  the  Court  of  Appeal  on  the  construction  of 
sect.  8  of  37  and  38  Vict.,  c.  57,  that  an  action  for  the 
money  secured  by  it  must  always  be  brought  within  12 
years,  and  that  there  is  no  right  against  the  mortgagor 
on  his  covenant  for  20  years  (SuUon  v.  StUton^  Weekly 
Notes,  Dec.  16th,  1882,  p.  172)  ). 

For  recovery  of  share  of  personalty  under  an  intestacy     .        20  years. 

For  recovery  of  land 12  years. 

For  recovery  of  a  legacy 12  years. 

On  a  simple  contract 6  years. 

For  libel 6  years. 

For  assault 4  years. 

For  false  imprisonment 4  years. 

For  slander 2  years. 

For  penalties  by  common  informer 2  years. 
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To  take  contracts  by  record  and  specialty  first.  It  is  As  to  records 
provided  by  3  &  4  Wm.  4,  c.  42,  that  all  actions  for  ^&  ^^wm!^!? 
rent  upon  any  indenture  of  demise,  all  actions  of  cove-  ®-  ^' 
nant  or  debt  upon  any  bond  or  other  specialty,  and  all 
actions  of  debt  or  scire  facias  upon  any  recognisance, 
shall  in  future  be  brought  within  twenty  years  after 
the  cause  of  such  action  or  suit  accrued,  and  not 
after  (a) ;  and  if  any  person  shall  be  an  infant,  feme 
covert,  or  non  compos  mentis,  at  the  time  of  the  cause  of 
action  accruing,  then  such  person  shall  be  at  liberty  to 
commence  the  same  within  such  time  after  coming 
of  full  age,  being  discovert,  or  of  sound  memory,  as 
other  persons  having  no  such  impediment  should  have 
done  (b) ;  and  that  if  any  person  or  persons,  againsi 
whom  there  shall  be  any  such  cause  of  action,  is  or  are, 
or  shall  be,  at  the  time  of  such  cause  of  action  accruing, 
beyond  the  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
times  as  are  before  limited  after  the  return  of  such 
person  or  persons  from  beyond  the  seas  (c).  It  is  also 
provided  that  if  there  shall  have  been  any  acknowledg- 
ment of  the  debt  in  writing  signed  by  the  party  liable  or 
his  agent,  or  any  part  payment  or  part  satisfaction,  then 
there  shall  be  a  like  period  of  twenty  years  from  such 
acknowledgment,  part  payment,  or  part  satisfaction  (d). 

To  next  take  simple  contracts.     We  find  that  the  ^  ^  simple 
statutory  provision  as  to  them  is  of  much  earlier  date,  2ij«).i,c.i6. 
it  being  provided  by  21   Jac.   i,  c.  16  (e),  that  all 
actions  of  account  and  upon  the  case  (which  includes 
assumpsit,  that  is,  actions  upon  ordinary  simple  con- 
tracts), and  all  actions  of  debt  grounded  upon  any 


(a)  Sect  3. 

(6)  There  was  also  by  this  statute  a  further  period  aUowed  in  the 
case  of  the  absence  of  the  credUor  beyond  seas,  but  this  is  not  so  now. 
See  19  &  20  Vict  c.  97,  s.  la 

(e)  3  &  4  Wm.  4,  c.  42,  s.  4. 

(d)  Sect.  5. 

(e)  Sect.  3. 
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lending  or  contract  without  specialty,  and  all  actions 
of  debt  for  arrears  of  rent  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  action 
arises,  and  not  after  (/).  The  same  statute  (g)  also 
provides  that  in  case  the  person  to  whom  any  cause 
of  action  accrues  shall  be  at  the  time  an  infant,  ferru 
covert,  or  Tum  compos  mentis,  then  such  person  shall  be 
at  liberty  to  commence  the  same  within  such  time 
after  coming  of  full  age,  being  discovert,  or  of  sane 
memory,  as  other  persons  having  no  such  impediment 
should  have  done  (A). 


Meaning  of 
*'  bejond 
Beas.*' 


By  a  subsequent  statute  (t)  it  has  been  provided 
that  if  any  person  or  persons  against  whom  there  shall 
be  any  cause  of  action  shall  at  the  time  of  its  accrual 
be  beyond  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
time  as  before  limited,  after  his  or  their  return  from 
beyond  seas.  On  the  meaning  of  the  term  "  beyond 
seas,"  it  has  been  further  provided  (A),  that  "  no  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  Her  Majesty,  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  the  said 
enactment." 


Effect  of  one  Where  there  are    several  joint   debtors  or  other 

or  some  only  •   •    j.i       1  •  i_i                            j.       i.                        i          * 

ofBererai  pcrsous  jomtly  liable  on   a  contract,  some   only   of 

Iw^^glwyOT^  whom  are  beyond  seas,  the  Statutes  of  Limitation  run 

leaB. 


(/)  This  statute  of  21  James  I,  c.  16,  contains  an  exception  as  to 
accounts  in  the  trade  of  merchandise  between  merchant  and  merchant, 
but  such  exception  no  longer  exists.    See  19  &  20  Vict.  c.  97,  s.  9. 

ig)  Sect  7. 

[h)  There  was  also  by  this  statute  a  further  period  allowed  in  the 
case  of  the  creditor  beyond  seas,  but  this  is  not  so  now.  See  19  &  20 
Vict.  c.  97,  s.  10. 

(t)  4  &  5  Anne,  c.  16,  s.  19. 

(k)  19  &  20  Vict.  c.  97,  s.  12. 
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against  those  that  are  here,  notwithstanding  the  absence 
beyond  seas  of  the  other  or  others  of  them  (/). 

Such,  then,  being  the  chief  legislative  enactments  as  TheStatuteBof 
to  the  limitation  of  actions  on  contracts,  it  follows  that  to^ontraSa* 
if  the  periods  allowed  go  by,  generally  speaking  there  JJ^^^^"^  *o® 
is  no  further  remedy  on  the  contract ;  and  it  should  be  the  right, 
observed  that  these  statutes  do  not  discharge  the  debt 
actually,  but  simply  bar  the  remedy,  so  that  a  person 
having  a  lien  will  continue  to  have  that  lien,  although 
his  debt  is  statute  barred,  and  therefore  he  cannot 
bring  any  action  to  recover  it  (m).  With  regard  to  the 
further  periods  allowed  in  the  case  of  disability,  it 
should  be  observed  that  the  disability  must  be  existing 
at  the  time  of  the  accrual  of  the  cause  of  action,  and 
no  subsequent  disability  will  be  of  any  eflfect,  for  when 
once  the  time  of  limitation  has  begun  to  run,  nothing 
will  stop  it  (n) :  thus,  if  at  the  time  of  the  accrual  of 
a  liability  under  a  contract,  the  person  who  has  in* 
curred  such  liability  is  here,  though  he  goes  beyond 
seas  the  next  day,  yet  the  party,  having  the  right 
against  him,  has  no  further  time  allowed  him  to 
enforce  that  right,  though  he  would  have  had,  had  the 
other  been  actually  beyond  seas  at  the  time  of  the 
liability  accruing. 


{I)   19  &  20  Vict.  c.  97,  s.  1 1. 

(m)  Per  Lord  Eldon,  Spear t  v.  ffartley,  3  Esp.  81.  This  is  different 
to  the  Statutes  of  Limitation  relating  to  land,  which  not  only  bar  the 
remedy,  but  also  the  right.  As  resulting  from  what  is  stated  in  the 
text  it  may  be  noticed  that  it  has  been  held  that  where  a  legacy  is  given 
by  a  testator  to  his  debtor  and  at  the  testator's  death  the  debt  is  statute 
barred,  yet  the  executor  is  justified  in  setting  off  the  statute-barred  debt 
against  the  legacy  :  CoaU»  v.  CocUes,  33  L.  J.  (N.S.)  Ch.  448.  ^Where 
a  pleading  in  an  action  for  recovery  of  land  shews  on  its  face  that  the 
claim  is  barred  by  the  Statutes  of  Limitation,  this  is  the  subject  of  a 
demurrer  whether  the  action  is  one  for  the  recovery  of  land  or  on  a  con- 
tract Dawkins  v.  Lord  Penrhyn^  L.  R.  4  App.  Cas.  51  ;  48  L.  J.  Ch. 
304  ;  27  W.  R.  173  ;  Noyet  v.  Crawley,  L.  R.  10  Ch.  D.  31  ;  48  L.  J. 
Ch.  112  ;  27  W.  R.  109.  Wakdee  v.  bavia  (25  W.  R.  60)  appears  to 
have  been  decided  on  a  misapprehension,  and  must  be  considered  as 
overruled,  per  Malins,  Y.C,  in  Noyt*  v.  CrawUy,  L.  R.  10  Ch.  D.  38. 

(n)  Per  Cur.  JRhodet  v.  Smethurtt,  6  M.  &  W.  351  ;  Gregory  v.  Hur" 
rill,  SB.  k  C.  341. 
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The  ways  in  But,  notwithstanding  these  provisions,  the  debt  may 
Effect  of  the  ^^  revived,  or  the  Statutes  of  Limitation  prevented 
I  "raitaiiorf      ^^om  applying,  in  the  following  ways : 

may  be  pre- 
vented from  -n  1  1    J  i. 

applying.  I.  By  an  acknowledgment 

2.  By  payment  of  interest. 

3.  By  part  payment ;  and 

4.  By  the  suing  out  a  writ  of  summons. 

What  will  be  As  to  the  acknowledgment  to  take  a  case  out  of  the 
ack^wTe^ff-  statutcs,  it  wiU  have  been  observed  that  the  3  &  4 
TcMe^ut  of  ^^*  4'  ^*  4^  (^^®  statute  as  to  records  and  specialties), 
the  statutes  of  expressly  provides  that  it  must  be  in  writing,  but  in 
°"  ^^^'  the  21  Jac.  I,  c.  16  (the  statute  as  to  simple  contracts), 
there  is  no  such  provision,  and  formerly  a  verbal  admis- 
sion of  the  debt  before  the  expiration  of  the  six  years 
allowed  was  sufficient,  provided  it  contained  an  express 
promise  to  pay,  or  was  in  such  distinct  and  unequivocal 
terms  that  a  promise  to  pay  upon  request  might  reason- 
ably be  inferred  from  it  (0),  so  that  where  the  acknow- 
ledgment set  up  was  in  the  following  words:  "I 
know  that  I  owe  the  money,  but  ....  I  will 
never  pay  it,"  it  was  held  this  was  no  sufficient 
acknowledgment,  because  the  very  words  negatived  a 
promise  to  pay  (p).  This  is  still  what  must  be  the 
nature  of  an  acknowledgment  to  take  the  case  out  of 
the  statutes,  so  that,  in  every  c.ase  where  it  is  disputed 
whether  words  used  do  or  do  not  amount  to  an  acknow- 
ledgment, the  criterion  is, — do  they  contain  an  actual 
promise  to  pay,  or  can  such  a  promise  be  inferred? 
Thus,  in  a  recent  case  (q),  the  defendant  had  written 
to  the  plaintiff  saying  that  "  he  would  feel  obliged  to 


(o)   WiUiamt  v.  Ortfilhi,  3  Ex.  335  ;  Smith  v.  Thome,  18  Q.  B.  134. 

(jp)  A*CouH  V.  Cross,  3  Bing.  328. 

(5)  Quincey  v.  S/iarp,  45  L.  J.  (Ex.)  347. 
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him  to  send  in  his  account  up  to  Christmas  last/'  and 
it  was  held  that  a  promise  to  pay  what  was  due  could 
be  inferred  from  these  words,  and  therefore  that  they 
operated  as  a  valid  acknowledgment.  It  seems  that 
an  unqualified  admission  of  an  account  being  open,  or 
one  which  either  party  is  at  liberty  to  examine,  implies 
a  promise  to  pay  the  debt  found  due  (r).  An  acknow- 
ledgment may  be  conditional  on  a  certain  event  happen- 
ing, but  in  such  a  case  the  plaintiff,  to  entitle  him  to 
recover,  must  prove  that  the  condition  has  been  per- 
formed or  that  the  event  has  happened  (s), 

A  mere  parol  acknowledgment  will  not,  however.  An  ackuow- 
now  be  suflBcient,  for  it  has  been  provided  by  Lord  now^afways  be 
Tenterden's  Act  (t),  that  no  acknowledgment  or  pro-  "^  ^"tiug. 
niise  by  words  only  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  (u),  and  by 
the  Mercantile  Law  Amendment  Act,  1856  {x),  it  is 
enacted  that  such  an  acknowledgment  may  be  signed 
by  an  agent  of  the  party  duly  authorized. 

In  the  case  of  several  persons  being  liable  jointly  Effect  of  an 
upon  a  contract,  and  one  of  them  giving  an  acknow-  ment*by  one 
ledgment,  though  without  the  consent  or  knowledge  of  J^"JJ*"^J®*°* 
the  other  or  others,  it  was  formerly  held  that  it  took  joint  con- 
the  case  out  of  the  Statutes  of  Limitation,  not  only  as  "^  "' 
against  that  one  but  against  all  (y).     The  contrary  is, 
however,  now  the  law,  it  having  been  provided  by  Lord 
Tenterden's  Act  (z),  that  where  there  shall  be  two  or 
more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor, 


(r)  Banner  v.  Berridge,  L.  R.  18  Ch.  D.  254  ;  50  L.  J.  Ch.  630 ;  29 
W.  R.844. 

{s)  Tanner  v.  Smart,  6  B.  &  C.  638. 

(0  9  Geo.  4,  c.  14,  a.  I. 

(u)  It  is,  howeTer,  expressly  provided  in  this  section,  "  that  nothing 
therein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person. 

(«)  19  k  20  Vict,  c.  97,  s.  13. 

iy)  WhUcombe  v.  Whiting,  I  S.  L.  C.  642 ;  DougL  652. 

(c)  9  G^eo.  4,  c.  14. 
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or  administrator,  shall  lose  the  benefit  of  the  Statutes 
of  Limitation  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise 
made  or  signed  by  any  other  or  others  of  them,  and 
that  in  any  action  brought  against  several  joint  con- 
tractors, where  one  has  given  an  acknowledgment, 
judgment  may  be  given  against  that  one  (a). 


An  acknow- 
ledgment muBt  ; 
be  before 
action. 


QucareM  to 
acknowledg- 
ment made 
to  a  third 
paiaon. 


An  acknowledgment  must  be  made  before  any  action 
is  brought  (6).  The  person  to  whom  the  acknowledg- 
ment should  properly  be  made  is  the  creditor,  or  some 
one  on  his  behalf,  and  if  it  is  merely  made  to  a  third 
person  it  is  very  doubtful  whether  it  is  sufficient  to 
take  the  case  out  of  the  statutes ;  so  also  in  the  case  of 
a  promissory  note,  if  the  maker  gives  an  acknowledg- 
ment to  the  payee,  it  is  doubtful  whether  that  can  be 
made  available  to  defeat  the  statute  in  an  action  by  a 
subsequent  party  to  the  note  (c). 


Payment  of  As  to  payment  of  interest  or  part  payment  of  the 

part^a^ent  ^®^^»  ^^^^  always  has  been  and  is  still  sufficient  to 


of  pnndpal. 


take  a  case  out  of  the  Statutes  of  Limitation.  The 
part  payment,  whether  made  to  the  creditor  or  his 
agent,  is  indeed  evidence  of  a  fresh  promise  to  pay, 
and  it  must  be  made  under  such  circumstances  that 
a  promise  to  pay  the  balance  may  be  inferred  (d). 
Where  there  are  accounts  with  items  on  both  sides, 
the  mere  going  through  them  and  striking  a  balance 
does  not  take  the  case  out  of  the  statute ;  but  if  it  is 
expressly  agreed  that  certain  items  on  the  one  side 
shall  be  set  ofif  against,  and  satisfy  certain  statute- 
barred  items  on  the  other  side,  and  this  then  leaves 


(a)  9  Geo.  IV.  o.  14,  8.  1. 

(b)  Bateman  v.  Finder,  3  Q.  B.  574. 

(c)  See  Chitty  on  Contracts,  762. 

(d)  Morgan  v.  Mowlandt,  L.  R.  7  Q.  B.  493  ;  In  re  Ralnforlh,  Owynne 
V.  Gwynne,  49  L.  J.  Ch.  5  ;  41  L.  T.  610. 
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a  balance  consisting  of  items  not  statute  barred^  the 
full  balance  can  be  recovered  («). 

In  the  case  of  several  persons  liable  upon  a  con-  Effect  of 
tract,  in  the  same  way  that  it  was  formerly  held  that  Jf  pn^^^^*"' 
an  acknowledgment  by  one  would  take  the  case  out  ?*^  payment  of 

--  interest  by  one 

of  the  Statutes  of  Limitation  as  against  all,  so  in  the  of  seTeni 
case  of  part  payment  of  principal  or  payment  of  in- ip^Joint^**^" 
terest  by  one,  it  was  also  held  that  it  extended  to  ®**''*^*®*^"- 
all(/).  The  contrary  as  to  this  also  is,  however, 
now  the  law,  it  being  provided  by  the  Mercantile 
Law  Amendment  Act,  1856  (^),  "that  when  there 
shall  be  two  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only,  or  jointly  and 
severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said 
enactments "  (i.e,  the  Statutes  of  Limitation),  "  so  as 
to  be  chargeable  in  respect  of,  or  by  reason  only  of, 
payment  of  any  principal,  interest,  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co- 
debtors,  executors  or  administrators  "  (A).  But  this 
does  not  apply  to  the  case  of  a  payment  made  by  one 
co-partner,  for  he  must  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  to  have  authority  to  make  a 
payment  on  account  of  a  debt  due  by  the  firm,  so  as 
to  take  the  case  out  of  the  Statutes  of  Limitation  as 
against  the  other  or  others  (t). 

A  writ  may  be  issued  before  the  period  allowed  by  iwuing  of 
the  statute  has  expired.     Such  writ  of  summons  only  prevent 
remains  in  force  for  twelve  months,  but  if  not  served  ^^1^^^'^^^ 
it  may  by  leave  be  renewed  for  six  months,  and  so  on  applying, 
from  time  to  time,  on  its  being  shewn  that  reasonable 


(e)  Chitty  on  Contracts,  763. 

(/)  WhUcombe  v.  WhUinff,'l  S.  L.  C.  642 ;  DongL  652, 

(V)  19  &  20  Vict  c.  97. 

(A)  Sect.  14. 

(t)   Goodwin  v.  Parton,  42  L.  T.  568. 

Q 


242 


OF  THE  LIABILITY  ON  CONTRACTS. 


efforts  have  been  made  to  serve  it,  or  for  other  good 
reason ;  and  any  writ  of  summons  so  renewed  will 
remain  in  force  and  be  available  to  prevent  the  opera- 
tion of  any  statute  whereby  the  time  for  the  com- 
mencement of  the  action  may  be  limited,  and  for  all 
other  purposes  from  the  date  of  the  issuing  of  the 
original  writ  of  summons.  The  production  of  a  writ 
of  summons  purporting  to  be  marked  with  the  seal  of 
the  Court,  shewing  the  same  to  have  been  renewed, 
is  sufficient  evidence  of  its  having  been  so  renewed, 
and  of  the  commencement  of  the  action  (A). 


Fraudulent 
repretenta- 
tioDB  prevent 
Statutes  of 
Limitation 
applying. 


In  the  case  of  any  fraudulent  representations  in- 
ducing a  contract,  the  person  defrauded  has  a  right  to 
sue  in  respect  thereof,  notwithstanding  the  Statutes  of 
Limitation,  if  he  did  not  discover  and  had  not  reason- 
able means  of  discovering  the  fraud  within  six  years 
previously  to  action  (Z). 


2.  Set-off. 


Former  rules 
as  to  let-off. 


Setroff  is  a  demand  which  the  defendant  in  an 
action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff  either  altogether 
or  in  part  As,  if  the  plaintiff  sues  for  ^^  50  due  on 
a  note  of  hand,  the  defendant  may  set  off  a  sum  due 
to  himself  from  the  plaintiff  for  merchandise  sold  to 
the  plaintiff;  and  if  he  pleads  such  set-off  in  reduction 
of  the  plaintiff's  claim,  such  plea  is  termed  a  plea  of 
set-off.  A  set-off  may  therefore  be  defined  as  a  claim 
which  a  defendant  has  upon  a  plaintiff,  and  which  he 
sets  up  or  places  against  the  plaintiff's  demand  (m). 

Before  any  statute  upon  the  subject  a  defendant  was 
not  allowed  to  set  off  any  claim  he  had  against  the 
plaintiff  unless  it  was  strictly  connected  with  the 
plaintiff's  demand,  so  that,  for  instance,  if  the  defendant 


(it)  Judicature  Act,  1875,  Order  vni  rr.  i,  2. 
(/)   Gibbt  V.  Oould,  L.  R  8  Q.  B.  D.  296. 
(m)  Brown's  Law  Diet.  486. 
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had  simply  some  independent  counter-debt  against  the 
plaintiff,  he  must  have  brought  a  cross  action  to  recover 
it,  but  in  an  action  for  money  received  by  him  he  might 
have  set  ofT  any  deduction  he  was  entitled  to  make  out 
of  such  sums  by  way  of  commission  or  otherwise  (n). 
In  equity  the  rule  was  somewhat  different,  being  much 
more  extensive,  for  there,  whenever  there  was  some 
mutual  credit  between  the  parties,  set-off  was  allowed  (0). 
However  by  the  Statutes  of  Set-off  (^)  all  mutual  debts 
were  allowed  to  be  set  off,  and  this  even  although  such 
debts  were  of  a  different  nature.    But  under  the  Statutes 
of  Set-off  only  debts  were  allowed  to  be  set  off,  and 
so   the   law   has  remained  until  quite  lately,  when 
upon  this  point  it  received  a  very  great  extension,  it 
being  provided  by  the  Judicature  Act,  1875  (^q),  that 
"  a  defendent  in  an  action  may  set  off  or  set  up  by  way  Proyision  of 
of  counter-claim  against  the  claims  of  the  plaintiff  any  'J^tl^sTsT 
right  or  claim,  whether  ^ucA  set-offor  counter-claim  sound 
in  damages  or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action,  so  as  to  enable  the  Court  to  pronounce  a 
final  judgment  in  the  same  action  both  on  the  original 
and  on  the  cross  claim.     But  the  Court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pend- 
ing action  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendent  to  avail  himself  thereof."    The  student 
will  observe  that  the  great  alteration  and  extension  of 
the  principle  of  set-off  that  is  made  by  this  last  provi- 
sion is,  that  anything,  even  a  mere  claim  sounding  in 
damages,  may  be  set  off,  whereas  formerly  it  must  have 
been  liquidated,  or  of  such  a  nature  as  might  be  ren- 
dered liquidated,  without  an  actual  verdict  to  liquidate 
it  (r). 

(n)  See  hereon  generally,  Chitty  on  Contracts,  769-788. 

(0)  See  generally  aa  to  set-oflF,  SneU's  Principles  of  Equity,  510-515. 

( p)  2  Gko.  2,  c.  22 ;  8  Geo.  2,  c  24. 

(9)  38  &  39  Vict  c  77,  Order  xix.  r.  3. 

(r)  In  practice  since  the  commencement  of  the  new  Acts  counter- 
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Otnrgey,  To  entitle  a  defendant  to  set  oflf  a  claim  against  a 

plaintifif  it  must  of  course  be  a  claim  that  he  has 
against  the  person  who  is  suing  him ;  but  to  this  rule 
there  is  one  exception,  which  has  in  a  previous  chapter 
been  touched  upon  (s).  That  exception  is  in  the  case 
of  a  factor  selling  goods,  and  the  buyer  not  knowing  at 
the  time  that  he  is  a  factor,  but  believing  him  to  be 
the  actual  owner  of  the  goods ;  here  if  the  principal 
afterwards  declares  himself  (as  he  may  do)  and  sues  the 
buyer  for  the  price  of  the  goods,  the  buyer  has  the 
same  right  of  set-oft*  he  would  have  had,  had  the 
action  been  brought  not  by  the  principal,  but  by  the 
factor  himself  (<).  This  rule  is  founded  upon  prin- 
ciples of  natural  equity  (i^). 

Claims  Against  Though  not  strictly  coming  under  the  head  of  set- 
Dot  parties  to  oflf,  it  may  be  useful  to  here  notice  that  the  Judicature 
action.  ^^\^^  1 8  7  5  {x).  Contains  provisions  whereby  if  a  defendant 

has  any  claim  in  connection  with  the  subject-matter  of 
the  action  against  some  person  not  a  party  to  it,  such 
third  person  may  be  brought  in,  and  the  matter  deter- 
mined in  the  same  action  (y). 

3.  Release.  By  release,  as  applied  to  contracts,  is  meant  some  act 

which  operates  as  an  extinguishment  of  a  person's  lia- 
bility on  a  contract,  and  it  may  occur  either  expressly, 
where  the  contractee  expressly  exonerates  or  discharges 
the  contractor  from  his  liability,  or  impliedly,  where 
the  same  effect  takes  place  by  the  act  of  the  law.  An 
express  release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  efiect,  or  provided  there  be  a  valuable  consideration 


claims  of  almost  every  kind  have  been  allowed.     See  Griffith's  Judica- 
ture Acts,  554-557- 

(<)  See  antty  pp.  126,  127. 

(0  Qtorgt  V.  ClageU,  2  S.  L.  0.  I18 ;  7  T.  R.  359. 

(u)  See  2  S.  L.  C.  120. 

(x)  38  &  39  Vict.  c.  77,  Order  xvi.  r.  18,  and  Order  xxii.  r.  5. 

(y)  Indermaur^s  Manual  of  Practice,  31. 
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for  the  release,  it  need  not  be  under  seal,  provided  it  is 
made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  it  was  under  seal,  then 
it  can  only  be  discharged  by  a  release  under  seal. 
After  breach,  too,  a  release  must  be  under  seal,  unless 
being  founded  on  a  valuable  consideration  it  can 
operate,  as  it  may  possibly  do,  as  an  accord  and  satis- 
faction («).  A  contract  of  record  may  be  discharged 
by  a  release  under  seal  (a). 

A  release  can  only  generally  operate  to  discharge  a  reiewe 
the  liability  of  the  person  to  whom  the  release  is  given,  S^i°  ena°^ 
but  in  the  case  of  several  joint  contractors  a  release  i**^"*  ^^' 

,.     ,  ,  traoton  di8- 

given  to  one  will  operate  to  discharge  all,  the  reason  of  charges  aiL 
which  is  apparent,  for  if  it  did  not  so  operate  the  effect 
would  be  that  any  co-contractor  from  whom  the  amount 
was  recovered  would  have  a  right  over  for  contribution 
against  the  one  released,  so  that  the  release  would 
really  be  without  effect  (6). 

Although   one  of  two  joint   creditors   can  give  a  covenant 
release,  yet  a  covenant  not  to  sue  given  by  one  of  two  J^*  Jj  Jwo^^ 
joint  creditors  does  not  so  operate,  and  cannot  be  set  i®"*'  creditow 

u  no  defence 

up  as  a  defence  to  an  action  brought  by  both  (c).  to  an  action 

bronght  by 
the  twa 

An  instance  of  release  by  operation  or  implication  Effect  of  a 
of  law  occurred  formerly  in  the  case  of  a  creditor  ^^int^g^^", 
appointing  his  debtor  executor  of  his  will  and  dying,  ^^^JJIJ^j. 
for  here  as  he  as  executor  is  the  person  entitled  to 
receive  the  debts,  and  the  debt  is  due  from  himself,  and 
he  cannot  sue  himself,  the  debt  was  at  law  gone.     But 
in  equity  he  would  have  been  a  trustee  for  the  benefit 
of  the  persons  entitled  under  the  will,  or  the  next  of 
kin,  and  it  is  now  provided  by  the  Judicature  Act, 


(2)  As  to  which,  see  ante,  pp.  232,  233. 

(a)  Ghitty  on  Gontnusts,  711. 

(6)  Ibid,,  715.  716. 

(c)  Walmedey  v.  Cooper^  11  A.  &  E.  221. 
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1873  (d),  that  where  there  is  any  variance  between  the 
rules  of  law  and  equity,  the  rules  of  equity  shall  pre- 
Or  of  a  woman  valL  Another  instance  of  release  by  operation  of  law, 
debtor?^  ^^  which  might  until  lately  have  occurred,  is  in  the  case 
of  a  man  marrying  a  woman  to  whom  he  is  indebted ; 
but  in  equity  any  such  debt  might  always  have  been 
kept  alive  by  the  agreement  of  the  parties  prior  to 
marriage  by  way  of  settlement,  and  the  same  provision 
in  the  Judicature  Act  applies  here,  and  now  in  mar- 
riages on  or  since  ist  January,  1883,  the  debt  will 
remain  to  her  separate  use  (e). 


Or  of  altera- 
tion of  an 
iostrament. 


A  further  instance  of  release  by  operation  of  law  is 
found  in  the  case  of  the  material  alteration  of  written 
instruments  after  execution,  which  has  been  before 
discussed  (/). 


Bankruptcy 
Act,  1869. 


4.  Bankruptcy,  Bankruptcy,  liquidation,  and  composition  are  courses 
anrcompoii-  taken  against  or  by  a  debtor  who  is  unable  to  pay  his 
**®"*  debts,  on  the  creditors'  part  to  get  an  equal  distribution 

of  his  assets,  and  on  his  part  to  get  a  discharge  from 
his  debts.  The  act  now  governing  this  subject  is  the 
Bankruptcy  Act,  1869  (g),  and  under  that  act,  when  a 
person  has  committed  one  of  the  acts  of  bankruptcy 
therein  specified  (A),  and  whether  he  is  a  trader  or 
non-trader,  a  petition  in  bankruptcy  may  be  presented 
against  him  by  a  creditor  whose  debt  is  not  less  than 
£So,OT  by  several  creditors  whose  debts  together  make 
up  that  sum,  and  on  such  petition  he  may  be  adju- 
dicated a  bankrupt.  A  trustee  of  his  estate  and  effects  is 
then  appointed,  together  with  a  committee  of  inspection 
to  superintend  the  trustee,  and  his  estate  is  got  in,  and 
dividends  paid  to  the  creditors.  The  bankrupt  is  not  at 
once  by  the  bankruptcy  discharged  from  his  debts,  but 
an  order  of  discharge  is  only  granted  to  him  when  a 


When  a  bank 
rupt  gets  his 
discharge. 


(d)  36  k  37  Vict.  c.  66,  8.  25  (I  I). 
{e)  45  k  46  Vict,  c  75,  sect  2. 
(/)  See  ante,  pp.  153,  154. 
<9)  32  &  33  Vict,  a  71. 
(A)  See  sect  6. 
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dividend  of  not  less  than  los.  in  the  pound  has  been 
paid  to  the  creditors,  or  might  have  been  paid,  except 
through  the  negligence  or  fraud  of  the  trustee,  or  when 
a  special  resolution  of  his  creditors  has  been  passed  to 
the  eflfect  that  his  bankruptcy  or  failure  to  pay  los,  in 
the  pound  arose  in  their  opinion  from  circumstances 
for  which  he  cannot  be  justly  held  responsible,  and 
that  they  desire  that  an  order  of  discharge  should  be 
granted  to  him  (i).  This  order  of  discharge  forms  a 
valid  excuse  for  the  non-performance  of  his  contracts, 
unless  incurred  by  fraud,  or  forbearance  thereof  ob- 
tained by  fraud,  or  unless  in  respect  of  any  breach  of 
trust;  and  even  immediately  the  bankruptcy  has 
commenced,  the  Court  of  Bankruptcy  has  power  to 
restrain  proceedings  against  him  (j).  If  the  bankrupt 
does  not  at  the  close  of  his  bankruptcy  obtain  his 
order  of  discharge,  then  after  a  lapse  of  three  years 
debts  can  be  enforced  against  him  by  the  sanction  of 
the  Court  of  Bankruptcy  (subject  to  other  debts  incurred 
since),  and  such  debts  are  considered  in  the  nature  of 
judgment  debts  (k)^ 

When  a  debtor  feels  himself  involved,  and  no  ere-  Whenliquida- 
ditor  has  presented  a  petition  m  bankruptcy  against  poBition  pro- 
him,  his  proper  course  is  to  file  a  petition  for  liquida-  ^i^ham  a 
tion  by  arrangement  or  composition  with  his  creditors,  debtor. 
A  meeting  of  his  creditors  then  takes  place,  and  the 
creditors  can,  by  special  resolution  as  defined  by  the 
act  (/),  determine  that  his  afiairs  shall  be  liquidated 
by  arrangement,  in  which  case  a  trustee  and  committee 
of  inspection  may  be  appointed,  and  the  proceedings, 
including  the  discharge,  are  very  much  the  same  as 
in  bankruptcy ;  or  they  may,  by  extraordinary  resolu- 
tion as  defined  by  the  act  (m),  determine  to  accept  some 

(0  32  &  33  Vict  a  71,  8.  48. 
U)  Sect  13. 
(k)  Sect.  54. 
(1)   Sect  16. 
(m)  Sect.  126. 
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composition  ofifered  by  the  debtor  in  discharge,  pay- 
ment of  which  composition  will  bind  all  creditors, 
and  discharge  the  debtor  (n). 


5.  Incompe- 
tency of  the 
party. 


*6.  Fraud  or 
illegality. 


Incompetency  of  the  party  to  contract,  he  being 
under  some  disability,  may  frequently  form  a  good 
excuse  for  the  non-performance  of  a  contract.  The 
difierent  disabilities  have  already  been  discussed  as 
fully  as  the  scope  of  the  present  work  will  admit 
of  (o). 

Fraud  or  illegality  in  a  contract  may  also  form  a 
valid  excuse  for  its  non-performance,  and  this  subject 
is  considered  in  our  next  chapter  (p). 


Equiubie  ^^  Concluding  the  present  chapter,  it  may  be  well  to 

defences.  say  a  few  words  on  the  subject  of  equitable  defences. 
It  has  frequently  happened  that  on  an  action  at  law 
being  brought,  the  defendant  has  had  some  answer  to 
the  plaintiff's  claim  which  would  be  admitted  as  a 
defence  in  Chancery  but  not  at  law.  In  such  case  the 
only  course  open  to  a  defendant  was  to  apply  to  the 
Court  of  Chancery  to  restrain  the  action  at  law,  and 
take  the  matter  under  its  cognisance,  which  it  would 
do,  not  indeed  restraining  the  Court  from  exercising  its 
jurisdiction,  but  acting  in  personam,  and  restraining 
the  plaintiff  at  law  from  further  proceeding  with  his 
action.  This  state  of  things  was  to  some  extent 
Common  Law  remedied  by  a  provision  in  the  Common  Law  Pro- 
Act,  1854.  cedure  Act,  1854  (q),  that  where  a  person  would  be 
entitled  to  relief  on  equitable  grounds  he  might  plead 
the  facts  in  his  defence,  stating  expressly  that  it  was  a 
plea  upon  equitable  grounds  (r) ;  but  the  courts  of  law 
on  this  enactment  decided  that  they  could  only  allow  an 


(n)  See  hereon,  sects.  125,  126. 
(0)  AnU,  ch.  vii.  p.  196,  et  teq, 
{p)  Pott,  ch.  ix.  p.  251,  ft  teq, 
{q)  17  &  18  Vict,  a  125. 
(r)  Sect  83. 
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equitable  defence  to  be  set  up  where  an  absolute  and 
unconditional  perpetual  injunction  would  be  granted  in 
equity  (s),  so  that  there  were  still  very  many  cases  of 
equitable  defences  which  could  not  be  set  up  at  law  as 
excuses  for  the  non-performance  of  contracts.  The 
Judicature  Act,  1873  (^),  however,  now  remedies  this,  Judicature 
for,  as  it  unites  the  former  courts  into  one,  so  also  ^*' '  ^^' 
it  contains  provisions  giving  generally  equal  juris- 
diction to  all  the  different  divisions  of  that  one  court, 
and  providing  that  where  the  rules  of  equity  and  law 
clash  the  rules  of  equity  shall  prevail  Particularly  as 
to  equitable  defences  it  provides  (u),  that  where  any 
plaintiff  or  defendant  claims  to  be  entitled  to  any  relief 
on  equitable  grounds  only,  which  theretofore  could  only 
have  been  given  by  the  Court  of  Chancery,  the  Supreme 
Court  of  Judicature,  and  every  judge  thereof,  shall  give 
the  same  relief  in  respect  of,  and  the  same  effect  to 
such  equitable  defence  as  ought  formerly  to  have  been 
given  by  the  Court  of  Chancery.  All  equitable  estates, 
rights  and  titles,  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause  or 
matter,  are  to  be  taken  notice  of  and  recognised  as  they 
formerly  would  have  been  by  the  Court  of  Chan- 
cery ;  and  no  action  pending  before  the  said  court  is 
to  be  restrained  by  way  of  prohibition  or  injunc- 
tion (a?). 


If  a  person  pays  money  in  performance  of  some  con-  Money  paid 
tract  under  compulsion  of  legal  process,  and  afterwards  puiaion  of 
he  discovers  that  it  was  not  due,  e,g,  in  the  case  of  an  JSuno^lSter- 
action  brought  to  recover  money,  and  the  defendant  wards  be 
in  such  action  being  unable  to  find  the  receipt  for  it,  as  money  had 
or  prove  the  payment  of  it  without  such  receipt,  has  to  *"^  "»eived. 
pay  it  over  again,  but  subsequently  finds  the  receipt, 

(«)   Woodhouic  V.  Farehrother,  5  E.  &  6.  277 ;  Wakley  ▼.  Froggat^ 
2  H.  &  C.  669. 

(0  36  &  37  Vict.  c.  66. 

(ti)  Sect.  24. 

{x)  See  hereon,  Griffith's  Judicature  Acts,  22-34. 


2  50  OF  THE  LIABILITY  ON  CONTRACTS. 

here  he    cannot  recover  the  amount   so   paid;  back 
again  (y). 

When  the  If  a  person  purchases  a  specific  chattel  in  which  the 

goods  haa  onoe  property  passcs  to  him,  although  it  may  afterwards  be 
pewonhe*  destroyed  by  fire  or  other  inevitable  accident  before 
must  perform  delivery  to  him,  he  is  still  bound  just  the  same  to  pay 

the  oontract  f  OT  it  (z). 
by  paying  for 

them  though  

destroyed. 

(y)  MarrioU  y.  Hampon^  a  S.  L.  0.  421 ;  7  T.  R.fa69 ;  Cadaval  v. 
CMint,  4  A.  &  £.  866. 

{9)  Tariing  v.  Btixter,  Tudor*8  Mercantile  Gases,  596.  See  as  to  the 
Property  in  Goods  passing,  ante,  pp.  79-81. 
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CHAPTER  IX. 

OF   FRAUD   AND   ILLEGALITY. 

In  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  of  fraud  and  illegality  on  a  con- 
tract ;  and  also  some  particular  cases. 

istly.  As  to  Fraud, — Fraud  in  law  may  be  defined  L  As  to  fraud. 
as  some  act,  statement,  or  representation  contrary  to 
fact,  whereby  a  person  is  induced  to  contract  (a) ;  and, 
as  decided  by  the  leading  case  of  Padey  v.  Freeman  (6),  Pasley  v. 
in  the  case  of  a  false  affirmation,  to  render  it  a  fraud,  it 
is  not  at  all  necessary  to  show  that  the  person  making 
it  was  benefited  by  the  deceit,  or  that  he  colluded 
with  the  person  who  was  benefited.  Subsequent 
cases  have  also  decided  that  it  is  not  now  absolutely 
necessary  in  order  to  set  aside  a  contract  to  prove  that 
the  person  who  obtained  it  by  material  false  represen- 
tation knew  at  the  time  the  representation  was  made 
that  it  was  false,  or  even  made  it  recklessly,  and  with- 
out care  (c) ;  but  that  if  he  takes  upon  himself  to  make 


(a)  Numerous  definitions  of  fraud  have,  however,  from  time  to  time 
been  given  (see  several  in  Brown's  Law  Diet.  236),  and  it  is  an  un- 
doubtedly difficult  matter  to  accurately  define.  Courts  of  equity  have 
refused  to  define  fraud,  considering  that  the  ways  of  fraud  are  infinite, 
and  that  new  modes  of  fraud  may  constantly  arise,  and  the  rules  of 
equity  now  (as  has  before  been  stated)  prevail  in  all  divisions  of  the 
High  Court  of  Justice  (36  &  37  Vict  a  66,  s.  25  (i  i)  ). 

(6)  2  S.  L.  C.  66  ;  3  T.  R.  51. 

(e)  In  re  JUese  Silver  Mining  Co,,  L.  R.  4  H.  of  L.  Cas.  64,  69  ;  39 
L.  J.  Ch.  849  ;  16  L.  T.  549  ;  Redgrave  v.  Burd,  45  L.  T.  485.  In  the 
first-mentioned  case  Lord  Cairns  said  (L.  R  4  H.  of  L.  Cas.  79,  80), 
"  I  apprehend  it  to  be  a  rule  of  law  that  if  persons  take  upon  them- 
selves to  make  assertions  as  to  which  they  are  ignorant  whether  they 
are  true  or  untrue,  they  must,  in  a  civil  point  of  view,  be  held  as  re- 
sponsible as  if  they  had  asserted  that  which  they  knew  to  be  untrue." 
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a  representation,  to  secure  some  benefit  to  himself,  he 
does  so  at  his  own  peril,  and  his  representation,  if 
false,  amounts  to  a  fraud. 

Fraud  may  Fraud  may  be  divided  as  of  two  kinds :  ( i )  Legal 

khid8*iegai  fraud,  which  consists  in  some  false  representation,  but 
or  moral  made  without  any  knowledge  of  its  falsity,  and  with- 
out any  dishonest  intentions,  or  any  intention  to 
benefit  the  party  making  the  representation;  and  (2) 
Moral  fraud,  which  consists  in  there  being  a  represen- 
tation with  knowledge  of  its  falsity,  or  without  actual 
belief  in  its  truth,  and  with  dishonest  intention,  or 
made  for  the  purpose  of  benefiting  the  party  making 
the  representation.  A  question  that  has  been  very 
much  discussed,  and  on  which  there  has  been  con- 
siderable difference  of  opinion,  is  whether  to  constitute 
fraud  to  vitiate  a  contract  it  is  necessary  to  show 
moral  as  well  as  legal  fraud,  or  whether  mere  legal 
It  appears  that  fraud  by  itself  is  sufficient.  It  appears  however  to 
mo«d?raud  is  t©  ^^^  law,  according  to  the  weight  of  authority,  that 
not  sufficient,  i^ggj  without  moral  fraud  is  not  sufficient  {d).  The 
difference  between  legal  and  moral  fraud  may  be  illus- 
Comfoot  trated  by  reference  to  the  facts  in  the  case  of  Comfoot 
V.  FowkCy  cited  below.  In  that  case  the  plaintiff  being 
the  owner  of  a  furnished  house,  instructed  his  agent  to 
let  it,  he  well  knowing  that  in  the  house  next  door 
existed  a  nuisance  that  might  prevent  the  house  being 
let,  but  the  agent  being  ignorant  of  this  fact.  The  agent 
let  the  house  to  the  defendant,  answering  him  in  the 
negative  when  he  inquired  whether  there  was  anything 
against  the  house.  The  defendant  subsequently  found 
out  the  objection  to  the  house,  and  on  this  action  being 
brought  against  him  on  the  contract  he  had  entered 
into  with  the  agent,  set  up  the  fraud  as  a  defence. 
But  it  was  decided  here  that  this  was  not  a  good  de- 


id)  Chitty  on  Contracts,  633.  Cornfoot  v.  Powkey  6  M.  ft  W.  358  ; 
Etfant  y.  CoUin$  (Ex.  Ch.),  5  Q  B.  820 ;  Bailey  v.  Walford,  15  L.  J.  (Q. 
B.)  369.    See  this  subject  discussed  in  2  S.  L.  C.  86-94. 
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fence,  for  the  plaintiff  had  not  instructed  his  agent  to 
make  the  false  representation,  and  the  agent  honestly 
made  a  representation  that  he  believed  to  be  true. 
This,  therefore,  was  legal  fraud ;  but  had  the  represen- 
tation been  made  by  the  plaintiff  himself,  or  had  he 
instructed  his  agent  to  make  this  representation,  then 
moral  fraud  would  have  been  imported  into  the  trans- 
action, and  a  clear  defence  would  have  existed. 

But  it  must  not  be  understood  absolutely  from  the  But  a  principal 
above  case  of  Comfoot  v.  Fowke  that  a  principal  is  not  iS*^me  cases 
ever  liable  for  the  false  representations  of  his  agent,  fe^^^nJi*®^ 
simply  because  the  agent  believed  in  its  truth,  for  in  of  an  agent 
that  case  it  was  admitted  that  if  the  plaintiff  had  em-  agent  believed 
ployed  an  ignorant  agent  for  the  express  purpose  of***°^*"^®* 
concealing  some  fact  as  to  the  property,  he  would  have 
been   liable  for  the  fraud;  and  there  may  be  many 
cases  where,  from  the  conduct  of  the  principal,  moral 
fraud  may  be  taken  to  exist  (e). 

If  an  agent  in  the  course  of  his  employment  makes  A  principal  is 
some  representation   known  to  him   to  be  false,  but  moral  fraud  of 
which  representation  is  unknown  to  the  principal  and  ^^  *^®°*' 
not  in  any  way  sanctioned  by  him,  but  yet  comes 
within  the  scope  of  the  agent's  authority,  the  principal 
is  liable  for  the  fraud  (/). 

A  mere  lie  is  not  sufficient  to  constitute  fraud,  nor  What  repre- 

-,  ...  /¥5-x^/»j  i.'       sentations  will 

IS  a  false  representation  sumcient  to  found  an  action  not  be  suf. 
on  it,  unless  it  has  caused  some  damage  to  the  party  co^^titute  a 
to  whom  it  is  made ;  nor  is  a  false  representation  suffi-  fraud, 
cient  to  avoid  a  contract,  unless  thereby  the  defendant 
has  been  induced  to  enter  into  the  contract  {g), 

(f )  See  remarks  of  Lord  St  Leonards  in  National  Exchange  Company 
of  Olasgow  v.  DreWf  2  Macq.  H.  of  L.  Cas.  103  ;  Smre  v.  FrancU,  L. 
R.  3  App.  Caa.  107 ;  47  L.  J.  P.  C.  18. 

(/)  C/dell  V.  Atherton,  7  H.  &  N.  172  ;  Barunck  v.  English  and  Joint 
Stock  Bank,  L.  R.  2  Ex.  259.  See  also  Weir  v.  Bell,  L.  R.  3  Ex.  Div. 
238  ;  47  L.  J.  Ex.  704  ;  BetU  v.  De  Vitre,  L.  R.  3  Cb.  429. 

(y)  Broom's  Coms.  348,  356. 
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Diiference  In  the  case  of  breach  of  warranty,  it  has  before  been 

wmanty'and  pointed  out  that  it  is  diflferent  from  an  actual  fraudulent 
a  faiie  representation  (h) :  and  this  difference  it  is  important 

represenia-  ^  r      -      \  i./»i  '  ^ 

tion.  to  note,  for  in  the  case  of  a  false  representation,  as  has 

been  shewn,  it  is  generally  necessary  to  shew  the 
knowledge  of  its  falsity,  but  for  the  breach  of  a  war- 
ranty a  person  is  liable  without  alleging  or  shewing 
any  such  knowledge  on  his  part. 

BepreientR-  If  a  person  interests  himself  to  procure  credit  for 

iiS1h~c™d?t  another,  or  is  appUed  to  and  inquired  of  as  to  a  person's 
of  another       position,  and  makes  some  false  representation  in  reply 

'must  alwayi      ■*•  x  x   .^ 

be  in  writing,  thereto,  whereby  the  inquirer  is  induced  to  give  credit 
to  the  third  person,  he  is  liable  to  an  action  in  respect 
of  the  fraud  contained  in  such  false  representation. 
But  by  Lord  Tenterden's  Act  (t)  it  is  provided  "  that 
no  action  shall  be  maintained  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade  or  dealings  of 
any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit^  money,  or  goods 
upon  (k),  unless  such  representation  or  assurance  be 
made  in  writing  signed  by  the  party  to  be  charged 
therewith." 

isElix.  c.  £•  By  Statute  13  Eliz.  c.  5,  "An  Act  against  Fraudu- 
lent Deeds,  Gifts,  Alienations,  &c.,"  it  is  provided  that 
all  gifts,  grants,  conveyances,  &c.,  of  every  kind  of 
property,  by  writing  or  otherwise,  made  for  the  pur- 
pose of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  &c., 
shall  be  clearly  and  utterly  void  and  of  no  effect  as 
against  such  creditors  and  others,  except  made  upon 


(A)  See  anUy  p.  92. 
(f)  9  Geo.  4,  c.  14,  8.  6. 

(Jb)  This  is  as  it  is  in  the  Act,  but  it  is  evidently  a  misprint  in  it,  and 
should  be  read  "money  or  goods  upon  credit." 
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good  (which  means  valuable)  consideration  to  a  person 
hond  fide  not  having  notice  of  the  fraud.  It  will  be 
observed  that  this  statute  applies  to  conveyances  of  all 
kinds  of  property  whether  real  or  personal.  The  lead- 
ing case  on  the  construction  of  the  statute  is  Twynne^s  Tw^nt^t  c<ue. 
case  (I),  in  which  a  gift  of  goods  was  held  to  be  fraudu- 
lent on  the  following  grounds : 

1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift. 

3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  stated  that  the  gift  was  honestly 
and  truly  made,  which  was  an  inconsistent  clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 
or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act,  and  particular 
attention  should  be  paid  to  the  point  above  numbered  2, 
for  under  it  at  the  present  day,  should  an  absolute  bill 
of  sale  be  made,  and  the  person  giving  it  yet  continues 
in  possession  of  his  goods,  this  will  be  an  index  of 
fraud  (m),  and  therefore  in  framing  a  bill  of  sale,  if  it 
is  intended  that  the  giver  of  it  should  still  continue  in 
possession  of  the  goods,  it  is  important  to  make  his 
continuing  in  possession  consistent  with  the  terms  of 
the  bill  of  sale  (n). 


(2)  I  S.  L.  C.  I ;  3  Coke,  8a 
(m)  EdvnrcU  y.  ffarben,  2  T.  R.  587. 

(n)  Martindale  v.  ^00^^,3  B.  ft  Ad.  498,  and  casee  there  cited  ;  I 
Prideaux*B  ConvejanciDg,  701. 
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AVlien  fraud 
preauxned  in 
a  voluntary 
settlement. 


If  a  person  makes  a  voluntary  settlement  of  his 
property  whereby  the  assets  of  creditors,  whether 
creditors  then  or  subsequently,  are  subtracted  so  as  not 
to  leave  sufficient  for  creditors,  the  law  presumes  an 
intention  to  defeat  and  delay  creditors  so  as  to  bring 
the  case  within  the  statute  (o). 


Although  a  conveyance  may  be  fraudulent  under  the 
above  statute  as  against  creditors,  yet  as  between  the 
parties  themselves  it  is  good  (p). 


27  Eliz.  c.  4. 


Exdolonutlo 
nan  oritur 
actio* 


By  27  Eliz.  c.  4,  all  voluntary  conveyances  of  land 
are  rendered  fraudulent  and  void  against  subsequent 
purchasers  for  value,  and  this  even  although  the  subse- 
quent purchaser  may  have  notice  of  the  first  voluntary 
conveyance  (q).  This  statute  has  no  application  to 
purely  personal  property,  and  with  regard  to  leaseholds 
recent  decisions  are  to  the  effect  that  where  there  is 
any  rent,  or  there  are  any  onerous  covenants  in  the 
lease,  the  person  taking — by  reason  of  the  liability  he 
incurs  on  the  same — cannot  be  considered  as  a  volun- 
teer, and  that  in  such  a  case  the  voluntary  settlement 
will  be  good  against  the  subsequent  purchaser  (r). 
It  has  been  held  that  an  ante-nuptial  agreement  by  an 
infant  is  not  sufficient  to  take  a  post-nuptial  settlement 
out  of  the  operation  of  27  Eliz.  c.  4  (s). 

As  to  the  effect  of  fraud  on  a  contract,  the  maxim 
is,  £x  dolo  malo  non  oritv/r  actio  (t),  but,  notwithstand- 


(o)  Spirett  v.  Willotps,  34  L.  J.  Ch.  367 ;  Freeman  v.  Pope,  L.  R.  5 
Ch.  538  ;  Spencer  v.  Slater,  L.  R  4  Q.  B.  D.  13  ;  48  L.  J.  Q.  B.  204 ; 
27  W.  R.  134 ;  BcHdero  v.  London  and  Westmimter  Discount  Co.,  L.  R. 
5  Ex.  D.  47  ;  28  W.  R  154.  And  see  generally  hereon,  Snell'B  Prin- 
ciples of  Eqaity,  74,  75. 

{p)  Robinson  v.  McDonnell,  2  B.  &  Aid.  134 ;  Marevfood  v.  Soutii 
Yorkshire  Ry.  Co.,  3  H.  &  N.  798. 

{q)  See  generally  hereon,  Snell's  Principles  of  Equity,  76,  77. 

(r)  Price  v.  Jenkins,  L.  R.  4  Ch.  Div.  483 ;  46  L.  J.  Ch.  805 ;  Ex 
parte  BiUman,  10  Ch.  Div.  622  ;  4$  L.  J.  Bk.  77. 

(»)  TroweU  v.  Shenton,  L.  R.  8  Ch.  D.  318 ;  47  L.  J.  Ch.  739. 

(t)  See  Broom's  Legal  Maxims,  729  et  seq. 
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ing  this,  the  effect  of  fraud  is  not  to  altogether  vitiate  a 

contract,  but  the  person  on  whom  the  fraud  is  practised 

has  a  right  to  insist  on  the  fraud  as  preventing  any 

right  of  action  that  would,  but  for  it,  exist,  or  he  may 

if  he  choose  waive  the  fraud  and  ratify  and  confirm 

the  contract  (u).     And  although  as  a  contract  originally  Bat  third 

stands,  if  induced  by  fraud,  the  party  guilty  of  the  J^^r"  au  ^ 

fraud  cannot  enforce  it,  yet  if  third  persons  acquire  a  itt*ejf«»t« 

bond  Jide  interest  under  it  without  any  notice  of  the 

fraud,  they  will  have  a  right  to  enforce  it  even  against 

the  party  on  whom  the  fraud  has  been  practised  (x). 

But  where  there  has  been  fraud,  and  a  person  has  Aresoisaionof 
therefore  a  right  of  rescinding  the  contract,  he  must  the*grouiid*of 
exercise  this  right  within  a  reasonable  time  (y),  and  if  ^exe^ed 
knowing  of  the  fraud  he  does  not  rescind  the  contract,  within  a 
but  continues  to  act  m  the  matter  as  if  there  were  no  time, 
fraud,  he  will  lose  his  right 

There  may  be,  however,  many  cases  in  which  a  false  a  penon  is 
representation  is  made  innocently,  the  party  making  it  bis  fafse  repre- 
not  knowing  of  its  falsity ;  and  here,  unless  a  case  of  b^^^edrach^ 
warranty  can  be  made  out,  the  person  who  is  misled  will  representation 
have  no  rights  in  respect  of  such  misrepresentation. 
For  instance,  if  a  horse  is  sold  and  represented  by  the 
vendor  to  be  sound,  if  the  vendor  knows  the  animal  is 
not  sound,  and  by  this  representation  the  other  party 
is  induced  to  purchase  the  animal,  this  gives  the  latter 
a  right  to  avoid  the  contract  quite  irrespective  of  any 
warranty  as  to  the  soundness  of  the  animal ;  but  if  the 
vendor  really  believes  that  the  horse  is  sound,  here 
there  is  no  fraud,  and  the  misrepresentation  gives  the 
purchaser  no  rights  unless  he  can  make  out  that  the 
vendor  actually  warranted  the  animal  to  be  sound  (z). 

(ii)  Whitt  y.  Garden,  lo  G.  B.  9x9,  927 ;  Steveiuon  v.  Nevmham,  13 
0.  B.  285. 

(z)  Oakes  v.  Turquand,  L.  R.  2  H.  L.  G.  325. 

(y)  Ibid. 

(z)  Per  Blackburn,  J.,  Kennedy  y.  Panama  Mail  Co.,  L.  R.  a  Q.  B. 

587. 
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Fraud  need  And  if  there  is  fraud  it  is  not  necessary  to  show  that 

whofe  of  the    the  fraud  goes  to  the  whole  of  the  contract ;  it  is  quite 
contract.         sufl&cient  to  show  that  there  is  a  fraudulent  misrepre- 
sentation as  to  any  part  of  that  which  induced  the 
person  to  enter  into  the  contract  (a). 

Application  If  a  person  comes  to  the  Court  to  set  aside  a  contract 

/n^rTcSiSo  ^^  ^^®  ground  of  fraud,  and  it  appears  that  he  also  on 
*«•  his  part  has  been  guilty  of  fraud,  so  that  both  parties 

are  really  and  truly  in  pari  delicto,  the  Court  will  not 
give  relief,  for  the  maxim  is.  In  pari  delicto  potior  est 
conditio  defendentis  et  possidentis,  unless,  indeed,  public 
policy  will  be  more  promoted  by  giving  relief  (6). 

IL  As  to  2ndly.  As  to  Illegality, — Primarily  speaking,  parties 

iUegaUty.  are  allowed  to  enter  into  any  contracts  that  they  think 
fit,  and  by  their  contracts  to  make  laws  for  themselves 
to  a  certain  extent,  but  there  are  many  kinds  of  con- 
tracts which  are  not  allowed  because  the  interests  of 
the  public  or  of  morality  are  aJSected  thereby,  and 
public  injury  might  be  done  were  they  allowed  (c). 
Where  then  there  is  illegality  the  contract  is  void,  and 
in  the  words  of  Lord  Chief  Justice  Wilmot,  in  the 
important  case  of  Collins  v.  BUmtem  (d),  "  the  reason 
why  such  contracts  are  void  is  for  the  public  good. 
Tou  shall  not  stipulate  for  iniquity  ...  no  polluted 
hand  shall  touch  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof, 
he  shaU  not  have  the  help  of  a  court  to  fetch  it  back 
again ;  you  shall  not  have  a  right  of  action  when  you 
come  into  a  court  of  justice  in  this  unclean  manner  to 
recover  it  back  again." 

But,  notwithstanding  this  dictum,  if  of  two  parties  to 

(a)  Per  Blackburn,  J.,  Kennedy  v.  Panatna  Mail  Co.,  L.  B.  2  Q.  B. 
587. 
(6)  Story's  Equity,  298,  303  ;  SneU's  Principles  of  Equity,  464. 

(c)  Cbitty  on  Contracts,  609.    . 

(d)  I  S.  L.  C.  387.. 
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an  illegal  contract  one  is  not  actually  in  pari  delicto 
vrith  the  other,  or  there  is  some  excuse  for  him,  he  may 
obtain  relief  from  the  contract ;  and  even  although  the 
parties  are  in  equal  guilt,  yet  if  public  policy  will  be 
thereby  promoted  the  contract  will  be  relieved  against 
in  equity,  on  the  ground  of  its  being  for  the  benefit  of 
the  public  (e). 

Although  an  instrument  on  its  face  may  appear  to  be  The  doctrine  of 
perfectly  valid,  yet  parol  evidence  may  be  given  to  shew  Sot  prevent** 
that  it  is  actually  an  illegal  contract,  and  this  even  *f  yj^^^ify^^ 
although  it  be  a  contract  under  seal.     This  is  well 
shewn  by  the  important  case  of  Collins  v.  BlarUem  (/),  CoiHng  v. 
which  has  been  referred  to,  and  the  facts  in  which 
have  been  set  out  at  a  previous  page  (and  to  which 
the  student  is  referred  {g)).     In  that  case  also  the 
Lord  Chief  Justice  Wilmot  in  his  judgment  said, "  What 
strange  absurdity  would  it  be  for  the  law  to  say  that 
this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say,  you  shall  not  be  permitted  to 
plead  the  facts  which  clearly  shew  it  to  be  wicked  and 
void"  (A). 

But  it  must  be  carefully  remembered  that  the  law  The  law  never 
never  presumes  illegality,  but  rather  presumes  every  SJ^JJ^StV. 
contract  to  be  good  imtil  the  contrary  is  shewn,  for  one 
of  the  maxims  for  the  construction  of  contracts  is,  that 
the  construction  shall  be  favourable  (i);  and  it  may 
sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (A). 


(e)  Story's  Equity,  298,  303  ;  SneU's  Principles  of  Equity,  464,  and 
cases  there  cited.  Whitmi/re  v.  FarUy,  29  W.  R.  825  ;  45  L.  J.  99  ; 
Wili(m  V.  StrugndL,  L.  B.  7  Q.  B.  D.  548 ;  50  L.  J.  M.  C.  145 ;  45  L. 
T.  218. 

(/)  I  S.  L.  0.  387  ;  2  Wilson,  34X. 

(g)  See  arUe,  pp.  14,  1$. 

(A)  I  S.  L.  C.  395- 

(i)   See  anttj  p.  22. 

{h)  Chitty  on  Contracts,  610,  611. 
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Illegality  is  of 
two  kinda. 


Illegality  is  usually  said  to  be  of  two  kinds,  viz., 
I.  Where  the  illegality  consists  in  some  act  which  is 
illegal  by  the  common  law  of  the  realm,  as  being 
against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mcda  in  se;  and,  2.  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be  mala 
prohibita  (l).  We  will,  therefore,  firstly,  proceed  to 
notice  some  kinds  of  contracts  illegal  under  the  first  of 
the  above  divisions,  viz.,  at  Common  Law. 


Matters  mala 
in  se. 


Contntcts  in 
restraint  of 
trade. 


A  contract  in  general  restraint  of  trade  is  absolutely 
void — that  is  to  say,  no  person,  for  however  valuable 
a  consideration,  can  covenant  absolutely  never  again 
to  carry  on  his  trade  or  calling  anywhere,  for  any 
such  agreement  is  considered  to  be  contrary  to  public 
policy  as  tending  to  cramp  trade  and  to  discourage  in- 
dustry, enterprise,  and  competition.  But  it  will  be  ob- 
served that  in  the  rule  above  given  the  words  are  "  in 
general  restraint  of  trade,"  and  it  is  perfectly  valid  for 
a  person  far  consideration  to  enter  into  a  contract  in 
limited  restraint  of  trade,  which  may  often  be  very  neces- 
sary for  a  person's  proper  protection ;  thus,  if  one  sells 
the  goodwill  of  a  business,  and  nothing  is  said  re- 
stricting his  carrying  on  a  like  business  in  or  near  that 
place,  he  is  at  liberty  the  very  next  day  to  set  up  a 
like  business,  even  next  door,  to  the  great  injury  of  the 
purchaser,  although  he  may  not  solicit  the  former  cus- 
tomers of  the  business  (m).  But  this  power  of  setting 
up  a  fresh  business  may  be  prevented  by  the  vendor 
entering  into  a  contract  in  limited  restraint  of  trade. 


{I)  See  thia  division  in  x  8.  L.  G.  389 ;  and  Chitty  on  Contracts, 
609,  ei  seq. 

(m)  fjobaurchert  v.  Z)aiofon,  L.  R.  13  Eq.  322.  This  rule,  however, 
does  not  apply  to  prevent  a  person  who  has  liquidated  or  become 
bankrupt  and  whose  business  has  been  sold  by  his  trustee,  from  after- 
wards soliciting  his  former  customers*  business  ( Walker  y.  MoUramt  L. 
R.  19  Oh.  D.  355 ;  51  L.  J.  Ch.  (App.),  108). 
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Thus,  in  the  well-known  case  of  Mitchell  v.  Bey-  MUcheU  y. 
nolds  (n),  the  facts  were  that  the  plaintiff  and  defend-  ^^^y^^'- 
ant  being  by  trade  bakers,  the  defendant  had  assigned 
to  the  plaintiff  a  lease  of  his  bakehouse  situate  in  the 
parish  of  St.  Andrew,  Holbom,  for  the  term  of  five 
years,  and  the  defendant  had  executed  a  bond  not  to 
carry  on  the  trade  of  a  baker  within  that  parish  during 
the  said  term  of  five  years,  or,  if  he  did,  that  he  would 
pay  to  the  plaintiff  a  sum  of  £$0,  The  defendant 
having  committed  a  breach  of  his  covenant,  this  action 
was  brought  to  recover  the  ;^S0  on  the  bond,  and  the 
defendant  objected  that  the  bond  was  illegal,  for  he 
was  a  baker  by  trade,  and  the  bond  operated  in  restraint 
of  trade ;  but  the  Court  held  that  though  covenants  in 
general  restraint  of  trade  were  utterly  invalid,  as  being 
contrary  to  public  policy,  yet  a  contract  in  reasonable 
limited  restraint  of  trade  is  perfectly  valid,  and  that 
here  the  restraint  was  perfectly  reasonable,  being  indeed 
both  for  a  limited  space  of  time,  and  in  respect  only 
of  one  particular  parish.  Lord  Chief  Justice  Parker,  in 
concluding  his  judgment,  said,  "In  all  restraints  of 
trade,  where  nothing  more  appears,  the  law  presumes 
them  bad ;  but,  if  the  circumstances  are  set  forth,  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of 
those  circumstances  and  determine  accordingly ;  and  if 
upon  them  it  appears  to  be  a  just  and  honest  contract, 
it  ought  to  be  maintained"  (0). 

The  questions,  therefore,  in  every  contract  operating  Two  queations 
in  any  way  in  restraint  of  trade  must  be  two,  viz. :   i.  Is  considering '" 
it  in  general  restraint  of  trade  ?  (and  if  this  question  is  ^n*ti*ct  L 
answered  affirmatively,  it  must  be  illegal  and  void) ;  rc»tnunt  of 
and  2.  If  in  partial  restraint  of  trade,  is  that  partial 
restraint  reasonable?     The  question  of  its  reasonable- '^^«*^«5* 

^  restraint  is 

ness  must  depend  to  a  great  extent  on  the  circumstances  reasonable 
of  each  particular  case,  for  naturally  some  trades  or  the  particular 

circumstances. 


(n)  I  S.  L.  0.  4x7  ;  I  P.  Wms.  181. 
(0)  I  S.  L.  C.  431. 
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callings  may  require  a  wider  limit  than  others,  and 
it  is  therefore  impossible  to  lay  down  any  fixed  rule  of 
when  a  restraint  will  be  reasonable  and  when  not  (p).  A 
good  test,  however,  of  whether  any  such  covenant  is 
good  or  bad  is  found  in  the  words  of  Lord  Chief  Justice 
Tindal  (iq),  who,  in  delivering  judgment  in  the  case  cited 
below,  said :  "  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  this  is  or  is  not  a  reason- 
able restraint  of  trade,  than  by  considering  whether  the 
restraint  is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favour  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the 
public  Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  requires,  can  be  no  benefit  to 
either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it 
is  in  the  eyes  of  the  law  unreasonabla  Whatever 
is  injurious  to  the  interests  of  the  public  is  void  on  the 
ground  of  public  policy." 

The  limit  that  The  limit  that  is  required  in  a  contract  in  restraint 
a  conSnwui"  ^^  *^*^®  ^  render  it  valid  is  generally  a  limit  in  point 
restraint  of      of  spacc  (r)  I  but  there  is  no   absolute  rule   that  a 

trade  ii  gene-  . 

rally,  but  not  Contract  in  restraint  of  trade  is  void  if  it  is  unlimited 
in^mtof"^*i^  regard  to  space.  The  question  in  each  case  is 
tim?'  ^^^  whether  the  restraint  extends  further  than  is  necessary 
for  the  reasonable  protection  of  the  covenantee,  and  if 
it  does  not  do  that,  the  performance  of  the  covenant 
will  be  enforced,  even  though  the  restriction  be  un- 
limited as  to  space  (a).  There  does  not  appear  to  be 
any  case  deciding  that  there  need  be  any  limit  in 
point  of  time,  and  it  is  submitted  that  there  is  no 


ip)  See  yariotia  ioBtaoces  of  di£Ferent  limite  in  Chitty  on  Contracts, 
617-619.  See  also  Tallis  v.  Tallis,  2  E.  &  B.  391 ;  LtaUier  Cloth  Co, 
V.  Lorwini,  L.  R.  9  £q.  355  ;  AUtopp  v.  WhecUcro/t,  L.  R  15  £q.  59  ; 
42  L.  J.  Ch.  12. 

iq)  In  Homer  v.  Oravei,  7  Bing.  744. 

(r)  Ward  ▼.  Byrne,  5  M.  A  W.  548. 

(«)  RomiUon  v.  RonnUon^  L.  R.  14  Ch.  D.  351 ;  49  L.  J.  Ch.  339 ; 
28  W.  B.  623 ;  Leather  CloUi  Co.  ▼.  Lortont,  L.  R  9  Eq.  345. 
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necessity  for  there  to  be  any  such  limit,  the  chief 
essential  being  that  there  should  be  a  limit  in  point  of 
space  {t) ;  but,  as  just  shown,  a  contract  may  be  good 
even  though  not  limited  in  point  of  space,  if  not  un- 
reasonable in  other  respects. 

It  is  actually  necessary  that  a  contract  in  restraint  Saoh  eontnoti 
of  trade,  to  be  good,  should  be  founded  upon  a  valuable  b«°fonnde?on 
consideration,  even  though  under  seal  (u),  and  this  forms  Jo^dmtion. 
an  exception  to  the  rule   that  a  specialty  contract 
requires  no  consideration.     But  it  seems  to  be  now 
decided  that  the  Court  will  not  enter  into  the  question 
of  whether  the  consideration  is  adequate,  but  that  it 
will  be  sufficient  if  there  is  a  consideration  shewn  to  be 
of  some  boTid  fidt  legal  value,  but  that  if  the  considera- 
tion is  so  small  as  to  be  merely  colorable,  then  it  is 
not  sufficient  (x), 

A  contract  in  restraint  of  trade  may  sometimes  be  Pftrt  of  the 
good  in  part  and  bad  in  part,  and  this  is  well  shewn  by  ma7*be*good 
the  case  of  Mallam  v.  May  (y).     In  that  case  it  had  been  JJ^^'^y^* 
agreed  between  the  plaintiffs  and  the  defendant,  that 
the  defendant  should  become  assistant  to  the  plaintiffs 
in  their  business  of  surgeon-dentists  for  four  years; 
that  the  plaintiffs  should  instruct  him  in  the  business 
of  a  surgeon-dentist,  and  that  after  the  expiration  of 
the  term  the  defendant  should  not  carry  on  that  busi- 
ness in  London,  or  in  any  of  the  tovms  or  places  where 
the  plaintiffs  might  have  been  practising  before  the  ex- 
piration of  the  said  service.     On  breach  of  the  cove- 
nant, and  action  being  brought  thereon,  it  was  held 


(t)  In  a  case  of  Mumford  ▼.  Qelhing,  7  C.  B.  (N.S.)  317,  Byles,  J., 
asked,  "  Do  you  find  any  case  shewing  that  the  absence  of  a  limitation 
in  point  of  time  would  make  the  agreement  bad  where  the  restraint  is 
not  too  large  in  point  of  space  ?  "  and  he  was  not  referred  to  any  such 
case.     See  also  Wiekent  v.  Bvant,  3  T.  &  J.  318. 

(tt)  Mitchell  V.  JteynolcU,  i  S.  L.  C.  417 ;  I  P.  Wms.  181. 

{x)  Hitchcock  y.  Colien  (in  Cam.  Scac),  6  A.  ft  £.  438 ;  Archer  v. 
Mar»h,  6  A.  &  E.  966 ;  PilkitigUm  y.  ScoU,  15  M.  ft  W.  657. 

(y)  II  M.  ft  W.6S3. 
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by  the  Court  that  the  stipulation  not  to  practise  in 
London  was  valid,  the  limit  of  London  not  being  too 
large  for  the  profession  in  question,  but  that  the 
stipulation  as  to  not  practising  in  towns  where  the 
plaintiffs  might  have  been  practising  was  an  unreason- 
able restriction,  and  therefore  illegal  and  void;  and 
that  the  stipulation  as  to  not  practising  in  London 
was  not  affected  by  the  illegality  of  the  other  part  (z). 


Agreement  or  An  agreement  or  combmation  of  employers  binding 
employer!.  themselves  only  to  employ  workers  at  a  certam  rate  of 
wages,  or  only  to  carry  on  their  business  in  a  certain 
specified  way,  is  illegal,  and  no  action  lies  on  the 
breach  of  any  such  agreement  (a).  So  also  an  agree- 
ment by  employees  to  combine  to  increase  the  rate 
of  wages  cannot  be  enforced  (6) ;  but  by  the  Trade 
Union  Act,  1871  (c),  it  is  provided  that  trade  unions 
are  not  to  be  considered  unlawful  so  as  to  render 
members  thereof  liable  to  be  prosecuted,  but  agree- 
ments between  members  inter  se  are  to  be  incapable 
of  being  enforced  (d). 


Trade  Union 
Act,  1871. 


Contraeta  of 
ftn  immoral 
^nature. 


Of  contracts  of  an  immoral  nature,  and  as  such 
illegal  and  void,  may  be  mentioned  agreements  in 
consideration  of  cohabitation  or  future  seduction  (e), 
or  the  letting  of  lodgings  for  the  direct  purpose  of 
prostitution. 


Restraint  of 
marriage. 


Contracts   which    operate  in   general  restraint  of 
marriage  are  illegal  and  void. 


(f)  See  also  Price  y.  Oreen,  16  M.  &  W.  346. 

(a)  ffilion  ▼.  £ekersU(/,  6  E.  &  B.  47-66, 

(6)   WaUby  ▼.  Anley,  3  £1.  &  £1.  516. 

(c)  34  &  35  Vict.  c.  31. 

{d)  Sects.  2-4.  Jtigby  y.  Connd,  L.  R  14  Ch.  D.  482  ;  49  L.  J.  Ch. 
328  ;  28  W.  R.  650  ;  Ihike  y.  LiuUboy,  49  L.  J.  Ch.  802  ;  28  W.  R. 
977  ;  43  L.  T.  216. 

(e)  A  contract  to  pay  a  sum  in  consideration  of  jxut  seduction  is  not 
illegal,  but  it  would  aJford  no  consideration  to  support  a  simple  con- 
tract :  Beaumont  y.  JUeve,  8  Q.  B.  483 ;  ante,  p.  37. 
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Contracts  iuvolving   maintenance   and  champerty 
are  also  illegal  and  void. 

Maintenance  may  be  defined  as  an  offence  which  Maintenance, 
consists  in  officiously  intermeddling  in  a  suit  that  in 
no  way  belongs  to  one,  as  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  although  having 
nothing  to  do  with  it  (/).  Probably,  however,  at  the 
present  day,  the  offence  of  maintenance  is  obsolete, 
there  being  numerous  and  very  wide  exceptions  (g). 

Champerty  consists  in  an  agreement  between  a  Champerty, 
litigant  and  a  third  party,  whereby  in  consideration 
of  that  third  party  advancing  him  money  he  agrees  to 
share  with  him  the  proceeds  of  the  litigation  (h).  It 
may  be  noticed  that  the  Attorneys'  and  Solicitors' 
Act,  1870(1),  specially  guards  against  champerty,  in 
the  case  of  solicitors,  by  providing (i)  that  "nothing  in 
this  Act  contained  shall  be  construed  to  give  validity 
to  any  purchase  by  an  attorney  or  solicitor  of  the 
interest  of  his  client  in  any  suit,  action,  or  other  con- 
tentious proceeding  to  be  brought  or  maintained,  or  to 
give  validity  to  any  agreement  by  which  an  attorney 
or  solicitor  retained  or  employed  to  prosecute  any  suit 
or  action  stipulates  for  payment  only  in  the  event  of 
success  in  such  suit,  action,  or  proceeding." 

All  contracts  for  the  compromise  of  criminal  offences,  Contract  to 
or  to  interfere  with  the  course  of  justice,  are  illegal  ^m^naT"* 

and  void.  offence. 


(/)  Brown's  Law  Diet.  328. 

(^)  Plating  Co.  v.  Farqtiharion,  L.  R  17  Ch.  D.  49,  50 ;  L.  J.  Ch. 
406  ;  29  W.  R.  510. 

(/*)  Ball  V.  Wanoick,  50  L.  J.  Q.  B.  382  :  29  W.  K.  468 ;  44  L.  T. 
218.  This  case  shews  that  in  order  to  constitute  champerty  it  is  not 
essential  that  there  should  be  an  undertaking  on  the  part  of  the  litigant 
to  proceed  with  the  action. 

(0  33  ^  34  Vict.  c.  28  ;  see  antCf  p.  183. 

{k)  Sect.  II. 
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Future  sepa- 
ration. 

Matters  mala 
prohibUa, 


Gaming 
contracts. 


8&9  Vict 
c.  109. 


Diffleultj 
sometimes  in 
ascertaining 
whether  a 
contract  is 
by  way  of 
wagenng  or 
gaming. 


So  also  are  contracts  ior  future  separation. 

We  will  now  consider  some  contracts  which  are 
rendered  illegal  by  reason  of  some  statutory  provision. 

Gaining  and  wagering  contracts  are  illegal  and  void, 
being  prohibited  by  statuta  At  common  law,  how- 
ever, such  contracts  were  valid  unless  of  such  a  nature 
as  to  contravene  public  policy ;  as,  for  instance,  if  tend- 
ing to  the  injury  or  annoyance  of  others,  or  to  outrage 
decency  (/).  Various  statutes  have,  however,  been 
passed  from  time  to  time  prohibiting  gaming  and 
wagering  contracts,  and  the  statute  now  in  force  on 
the  subject,  8  &  9  Vict.  c.  109,  provides  (m)  "that  all 
contracts  or  agreements  whether  by  parol  or  in  writing 
by  way  of  gaming  or  wagering  shall  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  have  been  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made;  provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize,  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise." 

It  may  often  be  a  source  of  some  diflSculty  to  deter- 
mine whether  or  no  any  particular  contract  is  by  way 
of  gaming  or  wagering ;  thus  although  a  security  given 
for  a  gaming  debt  is  void,  or  to  be  taken  as  given  upon 
an  illegal  consideration  (n),  yet  it  has  been  held  that. 


(0  Ghittj  on  Contracts,  646. 

(m)  Sect.  18. 

in)  See  po$t,  p.  270,  where  it  is  stated  that  certain  securities  of  this 
nature  are  not  to  be  absolutely  void,  but  only  taken  to  be  given  on  an 
illegal  consideration. 
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where  a  person  having  lost  bets  gave  a  bond  in  respect  Buhb  t. 
of  the  amount  to  the  parties  to  whom  he  had  lost  the 
money  to  prevent  them  taking  proceedings  before  the 
Jockey  Club  and  posting  him  as  a  defaulter,  the  bond 
was  good,  because  there  was  a  new  consideration  quite 
irrespective  of  the  original  bets,  viz^  the  forbearing  of 
such  proceedings  (o). 

An  agreement  between  a  principal  and  an  agent  Partieuiar 
that  the  agent  shall  employ  moneys  of  the  principal  °"^ 
in  betting  on  horse-races,  and  pay  over  the  winnings 
therefrom  to  his  principal,  is  not  illegal  (p).  Where  a 
speculator  employs  a  broker  on  the  Stock  Exchange  to 
effect  sales  or  purchases  of  stock  according  to  the  rules 
of  the  Stock  Exchange  for  delivery  on  a  future  day, 
with  the  intention  that  he  shall  not  be  called  upon 
actually  to  deliver  or  accept  such  stock  as  may  be  sold 
or  purchased,  but  only  to  pay  or  receive,  as  the  case 
may  be,  the  difference  between  the  price  of  the  stock 
at  the  day  of  the  sale  and  the  price  on  the  day  named 
for  delivery,  the  contract  between  the  speculator  and 
broker  is  not  illegal  (jj).  On  the  other  hand,  any  mere 
deposit  by  two  persons  on  an  agreement  that  it  shall 
be  paid  if  a  given  event  occurs,  is  a  simple  wager  and 
illegal  (r). 

But  if  on  a  gaming  contract  a  deposit  is  made  with  a  Depo«it  with 
person  as  stakeholder,  here,  before  such  deposit  is  ac-  may  be  re- 
tually  paid  over,  the  person  so  depositing  it  has  a  right  ^tuaSy^^w* 
to  demand  and  recover  it  back  again,  for  he  has  to  this  <>▼«'• 
extent  a  locus  pcenUenticB  (a).     Both  this  point  and  also 


(o)  Bubb  ▼.  Yelvertorif  L.  R.  9  Eq.  471.  See  as  to  forbearance  of  pro* 
ceedings  constituting,  a  consideration,  antCf  p.  33. 

(p)  Beaton  v.  Beeston,  L.  R.  I  £x.  D.  8  ;  45  L.  J.  Ex.  230. 

(j)  Thacker  v.  Hardy,  Thaeker  v.  WheaOey,  L.  R.  4  Q.  B.  D.  685  ; 
48  li.  J.  Q.  B.  289.  Ex  parte  Rogers,  In  re  Rogers,  L.  R.  15  Ch.  D. 
207  ;  29  W.  R.  29  ;  43  L.  T.  163. 

(r)  Batson  v.  Newman,  L.  R  I  C.  P.  D.  573. 

(«)  VarUy  v.  Hickman,  17  L.  J.  (C.  P.)  102  ;  Martin  v.  Hetoson,  24 
L.  J.  (Ex.)  174  ;  Digglt  v.  Higgi,  L.  R  2  Ex.  Diy.  422  ;  46  L.  J.  Ex. 
721. 


268 


OF  FRAUD  AND  ILLEGALITY. 


Hampden  v. 
WaUk, 


what  will  be  held  to  be  a  gaming  and  wagering  con- 
tract are  well  shown  by  the  case  of  Hampden  v. 
Walsh  (t),  in  which  the  facts  were  as  follows :  The 
plaintiff  and  one  Wallace  each  deposited  ;^500  in  the 
defendant's  hands  as  stakeholder,  upon  an  agreement 
that  if  Wallace  proved  the  convexity  or  curvature  to 
and  fro  of  any  canal,  river,  or  lake  by  actual  measure- 
ment and  demonstration  to  the  satisfaction  of  certain 
referees,  he  should  receive  both  sums,  but  that  if  he  failed 
then  the  plaintiff  should  receive  both.  The  experi- 
ment was  made  and  decided  by  the  referees  in  favour  of 
Wallace,  and  the  defendant  paid  the  whole  ;^iooo  over 
to  him  accordingly.  Before,  however,  he  had  done 
so  the  plaintiff  objected  to  the  decision,  and  he  after- 
wards brought  this  action  to  recover  his  own  ;£^SOO 
deposit  as  money  had  and  received  by  the  defendant  to 
his  use,  and  it  was  held  by  the  Court,  (i)  That  the 
agreement  was  a  wager,  and  so  null  and  void  within 
8  &  9  Vict  c.  109,  sect  18 ;  and  (2)  That  the  plain- 
tiff was  entitled  to  recover  on  the  ground  that  that 
provision  does  not  apply  to  an  action  by  a  person  to 
recover  his  own  deposit,  and  he  had  here  revoked  the 
authority  of  the  stakeholder  before  he  had  paid  over 
the  money. 


As  to  the 

position  of  a 
stakeholder. 


If,  however,  a  stakeholder  on  any  gaming  contract 
pays  the  money  over  to  the  winner  with  the  express 
or  implied  assent  of  the  other  party,  then  he  is  dis- 
charged from  any  further  liability  (u).  No  action  will 
lie  against  a  stakeholder  by  the  winner  on  a  gaming 
contract  for  the  whole  of  the  amount,  for  he  is  not  by 
the  fact  of  the  winning  converted  into  an  agent  for  the 
winner  for  anything  beyond  what  he  originally  was, 
viz.,  the  amount  of  his  own  deposit  (x).  But  this  does 
not  extend  beyond  the  stakeholder,  and  if  he  pays 


(0  L.  R.  I  Q.  B.  Diy.  189. 

(u)  Howton  ▼.  Hancock^  8  T.  R.  575. 

(05)  AllpoH  V.  NuU,  I  C.  B.  974. 
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over  the  whole  amount  to  some  third  person  for  the 
use  of  the  winner,  then  the  winner  can  recover  it  from 
such  third  person,  who  cannot  on  his  part  set  up  the 
original  illegality  of  the  transaction,  for  there  is  a  new 
contract  which  does  not  necessitate  any  reference  to 
the  original  illegality  (y). 

It  will  be  noticed  that  the  latter  part  of  the  sect,  what  is  a 
18  of  8  &  9  Vict,  c  109,  contains  a  proviso  that  the  J^^hiiwcriS 
enactment  shall  not  extend  to  any  subscription  or  con-  otskg  Vict. 

0.  lOQ. 

tribution  or  agreement  for  the  same  towards  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  pastime,  or  exercise.  It 
appears  that  all  games  of  skill,  such  as  chess  and  the 
like,  are  lawful  games  within  this  proviso  (z).  It  has 
however  been  held  that  an  agreement  between  two  per- 
sons to  deposit  money  in  the  hands  of  a  third,  to  abide 
the  event  of  a  lawful  game  between  the  two  is  void 
within  the  statute,  and  is  not  a  subscription  or  con- 
tribution for  a  sum  of  money  to  be  awarded  the  winner 
within  the  proviso  of  that  enactment;  but  although 
the  winner  of  the  match  cannot  sue  the  loser  or  stake- 
holder to  recover  the  stakes,  yet  he  may  bring  an  action 
to  recover  back  the  share  deposited  by  him  with  the 
stakeholder  (a). 

Horse-racing  is  allowed  on  the  principle  that  it  tends  Hone-racing, 
to  improve  the  breed  of  horses  (6) ;  but,  of  course,  wagers 
on  the  result  of  such  races  are  illegal  cmd  void. 

Lotteries  are  rendered  illegal  by  the  provisions  of  Lotteriei. 

(y)  Simpson  v.  Bloas,  7  Taiint.  246. 

(z)  See  Chittj  on  Contracts,  648,  and  cases  there  cited  and  referred 
to.  Instances  of  other  kinds  of  games  which  would  probably  be  held 
lawftd  are  also  mentioned  there. 

(a)  Diggle  ▼.  Higgt,  L.  R.  2  Ex.  Div.  422 ;  46  L.  J.  Ex.  721 ;  over- 
ruling Batty  y.  Marriott,  $  C.  B.  818. 

(6)  The  statute  on  the  subject  is  18  Geo.  2,  0.  34,  and  by  3  Vict.  e. 
5,  the  provisions  of  13  G^.  2,  c  19,  as  to  validity  of  horse-racing  are 
repealed. 
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the  Lottery  Acts  (c).  But  a  lottery  constituted  avow- 
edly for  the  benefit  of  its  members,  making  certain  of 
them  entitled  to  particular  benefits  by  the  process  of 
periodical  drawings,  does  not  come  within  the  provi- 
sions of  these  enactments  {d). 

Money  lent  Not  Only  are  actual  contracts  of  gaming  or  wagering 

forgammg.      ^^j^  themselves,  but  if  money  is  lent  to  a  person  to 
game  with,  the  purpose  for  which  it  is  required  being 
known  at  the  time,  it  cannot  be  recovered  back  again  (e) ; 
BiUs,  notes,     but  if  a  bill  of  exchange,  or  promissory  note,  or  mort- 
giren  for*^^'    g^®  ^8  given  to  sccurc  some  debt  won  at  gaming,  it 
£e"^tv*d*'   ^  ^^^  actually  null  and  void,  it  being  provided  by 
but  to  be    '    statute  (/)  that  such  bills,  notes,  and  mortgages  shall 
an  ilie^'^^'^  not  be  absolutely  void,  but  shall  be  deemed  and  taken 
consideration.  ^^  j^j^yg  been  given  or  executed  for  an  illegal  considera- 
tion.    The  consequence  of  this  is,  that  if  any  such 
security  is  transferred  before  it  becomes  due,  to  a  bond 
fide  holder  for  value  without  notice  of  the  illegality — 
now  styled  a  holder  in  due  course — he  will  have  a  right 
to  recover  thereon,  although  the  person  in  whose  hands 
the  same  originally  was  could  not  have  done  so  (g). 
It  is,  however  provided  (h)  that  money  paid  to  the 
holder  of  such  securities  shall  be  deemed  to  be  paid 
on  account  of  the  person  to  whom  the  same  was  ori- 
ginally given,  and  shall  be  deemed  to  be  a  debt  due 
and  owing  from  such  last-named  person  to  the  person 
who  shall  have  paid  such  money,  and  shall  accordingly 
be  recoverable  by  action. 


(e)  lo  &  1 1  Wm.  3,  c.  1 7,  and  42  Geo.  3,  c.  119. 

{d)  WaUingford  v.  Mutual  Society,  L.  R.  5  App.  Caa.  685  ;  50  L.  J. 
Q.  B.  49 ;  29  W.  R.  81.  See  also  on  this  subject,  JSmith  v.  Andenon, 
L.  R.  15  Ch.  D.  260 ;  50  L.  J.  Ch.  47  ;  29  W.  R  22  ;  Jennings  v. 
Hammond,  L.  R.  9  Q.  B.  D.  225 ;  51  L.  J.  Q.  B.  493. 

(e)  M'Kinndl  v.  Robinton,  3  M.  &  W.  434. 

U)  5  &  6  Wm.  4,  a  41,  sect.  i. 

ig)  45  Bl  46  Vict  c.  61,  sects.  29,  30. 

(A)  5  &  6  WnL  4,  c.  41,  sect.  2. 
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Any  person  insuring  another's  life  must  have  an  in-  Wagerpolioien. 
terest  therein,  or  the  policy  will  be  illegal  and  void  (i). 

Simony  is  an  ofifence  which  cousists  in  the  buying  SimoDj. 
and  selling  of  holy  orders,  and  any  bond  or  contract 
involving  simony  is  illegal  and  void  (A). 

By  the  Lord's  Day  Act  (^,  it  is  provided  that  "  no  The  Lord's  • 
tradesman,  artificer,  workman,  labourer,  or  other  person  *^  "*' 
whatsoever,  shall  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted) ;  and  that  every  person  being  of 
the  age  of  fourteen  years  or  upwards  oflfending  in  the 
premises  shall  for  every  such  oflfence  forfeit  the  sum  of 
five  shillings."  This  statute  is  still  in  force,  and  under 
it  contracts  so  entered  into  will  be  illegal  and  void,  and 
no  action  can  be  maintained  thereon ;  and  it  has  been 
decided  that  if  a  person  buys  goods  of  a  tradesman 
on  a  Sunday,  although  he  keeps  them  after  that  day^ 
yet  that  alone  will  not  render  him  liable  for  the 
price  (m). 

Although  this  statute  uses  the  words  "or  other  Rule  of 
person  whatsoever,"  yet  it  does  not  extend  to  every  ^en«S? 
person,  but  these  general  words  must  be  taken  to  be 
limited  by  the  particular  words  immediately  preceding 
them,  and  it  will  only  include  persons  coming  within 
that  class — that  is,  it  will  only  include  persons  ejusdem 
generis.  The  provision  also  only  applies  to  an  act  done 
in  the  way  of  one's  ordinary  calling,  so  that  it  will  not 
apply  to  an  act  done  by  one  of  the  persons  within  its 
provisions,  but  which  act  is  not  of  the  kind  that  he 
ordinarily  does ;  thus,  if  a  person  who  is  a  horse-dealer 


(i)  14  Geo.  3.  c.  48  ;  amAty  pp.  175,  176. 

{k)  See  hereon,  31  Eliz.  c.  6  ;  12  Anne,  it.  2,  c.  12 ;  Fox  v.  Buhop 
of  Chetter,  Tudor's  Leading  Caaes,  Conveyancing,  190  ;  6  Bing.  i. 
{1}  29  Car.  2,  c.  7,  8.  I. 
(m)  Simpson  v.  NichoUt,  3  M.  &  W.  240. 
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sells  a  horse  on  a  Sunday  and  gives  a  warranty  with  it, 
no  action  lies  against  him  on  his  warranty,  but  if  he  is 
not  a  person  who  usually  deals  in  horses,  but  simply  a 
private  person  selling  a  horse,  it  would  be  different, 
for  the  sale  and  the  warranty  are  not  in  the  course  of 
his  ordinary  calling. 

It  has  been  decided  under  this  statute  that  a  person 
can  commit  but  one  offence  on  one  Sunday  by  exercising 
his  ordinary  calling  contrary  to  the  statute ;  but  this 
pertains  to  criminal  law  (n). 

Quod  ah  initio       Where  an  instrument  is  illegal,  either  by  the  common 

non  valet  tn  .  i  i.  i  «  i 

tractu  temporis  law  or  by  Statute,  it  cannot  be  afterwards  confirmed, 
Mn^conva-      ^^^  maxim  being,  Qiu>d  ab  initio  non  valet  in  tractu 
temporis  non  convalescit. 

Effect  of  The  mere  fact  that  an  instrument  which  ought  to 

an  initrament  have  been  stamped  has  not  been  stamped  within  the 
^ro^ertime  Proper  time,  is  not  to  render  it  illegal,  but  that  it 
cannot  be  given  in  evidence  until  stamped ;  and  it  is  the 
duty  of  the  officer  of  the  Court  to  call  the  attention  of 
the  Court  to  any  want  or  insufficiency  of  the  stamp  (o). 
An  ordinary  agreement  requires  a  stamp  of  6d.,  and 
must  be  stamped  within  fourteen  days  of  execution, 
or  afterwards  can  only  be  stamped  on  payment  of  a 
penalty  of  ;^io,  and  if  paid  in  court,  a  further  penalty 
of  ;£^i  (p).  The  following  agreements,  however,  are 
exempted  from  stamp  duty : 

1.  An  agreement  or  memorandum,  the  matter  where- 
of is  not  of  the  value  of  ;^S. 

2.  An  agreement  or  memorandum  for  the  hire  of  any 
labourer,  artificer,  manufacturer,  or  menial  servant. 

(n)  Crepps  t.  Durden,  I  S.  L.  C.  741 ;  Cowp.  640. 
(0)  33  i  34  Vict.  0.  97,  sect.  16. 

(p)  The  Commissioners  have,  however,  power  to  remit  the  penalty  or 
any  part  of  it  on  application  within  a  year.     33  &  34  Vict,  c  97,  sect. 

15. 


OF  FRAUD  AND  ILLEGALITY.  2/3 

3.  An  agreement,  treaty,  or  memorandoin  made  for 
or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel,  for  wages  on 
any  voyage  coastwise  from  port  to  port  in  the  United 
Kingdom  (q), 

A  cognovit  or  I.O.U:  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (r). 

(9)  33  *  34  Vic*'  c-  97.  *it-  "  Agreement.'* 

(r)  Ames  ▼.  HUl,  2  B.  ft  P.  150  ;  FUher  v.Ledie,  I  Esp.  426  ;  Ohitty 
on  ContractB,  119;  and  see  generally  as  to  stamping  agreements,  Chittj 
on  Contracts,  1 12-133. 
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CHAPTER  I. 


OF   TORTS   GENERALLY. 


Definition  of  ^  TORT  may  be  defined  as  some  wrongful  act,  consisting 
in  the  withholding  or  violating  of  some  legal  right  (s), 
and  the  following  are  a  few  instances — under  the  divi- 
sions subsequently  adopted — of  torts  in  respect  ot 
which  an  action  will  lie : — 

insUnceiof  I.  Torts  affecting  land  (/),  such  as, 

**""*■•  Trespass  to  land ; 

Waste; 

Nuisances. 

2.  Torts  affecting  goods   and  other  personal  pro- 
perty (u),  such  as, 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (x),  such  as, 

Assault  and  Battery ; 
Libel  and  Slander ; 
Seduction. 


(«)  See  Broom's  Comi.  653. 

(0  Poa,  eh.  ii 

(ft)  Pott,  ch.  iii. 

(«)  Patl,  chi.  !▼.  and  v. 
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4.  Torts    arising    peculiarly    from   negligence    (y), 
such  as, 

Injuries  by  carriers  to  goods  or  passengers ; 
Injuries  from  negligent  driving  (z)^ 

Now  in  all  the  above  instances  it  must  follow,  that,  Erery  tort 
as  a  person  has  a  right  to  the  due  protection  of  his  right^onlotioii. 
person  and  his  property,  both  real  and  personal,  that, 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 

But  different  torts  might  be    enumerated  almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  of 
what  wiU  or  what  will  not  amount  to  a  tort  for  which  an 
action  wiU  lie  (a).     It  is  no  good  ground  of  objection  to  The  newneu 
an  action  that  injury  of  such  a  kind  has  never  been  made  objeotion^to"** 
the  subject  of  any  prior  action,  for  provided  it  comes  ^  •«*io»- 
within  any  principle  upon  which  the  courts  act,  it  is 
sufficient,  although  the  instance  may  be  new ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  this  can  only  be  done  by  the 
interference  of  the  legislature.     This  is  expressed  in 
the  case  of  Padey  v.  Freeman  (6),  by  Ashurst,  J.,  who  Remwrks  of 
says,  "  Where  the  cases  are  new  in  their  principle,  in  Ptuiey  y! 
there  I  admit  that  it  is  necessary  to  have  recourse  ^'^'^^'^^ 
to  legislative  interposition  in   order  to  remedy  the 
grievance;  but  where   the   case  is  only  new  in  the 
instance,  and  the  only  question  is  upon  the  application 
of  a  principle  recognised  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may  arise  two 

(y)  Potif  ch.  vi 

(2)  See  hereon  generally,  Addison  on  Torts,  ch.  i. 

(a)  See  Aihhy  v.  White,  I  S.  L.  C.  264 ;  Lord  Raymond,  938. 

(6)  2S.  L.  C.  66;  3  T.  B.  51. 


276 


OF  TORTS  GENBRAXLY. 


Langridyt  v. 
Levy. 


centuries  hence,  as  it  was  two  centuries  ago."  That  this 
is  so  is  well  shewn  by  the  case  of  Langridge  v.  Levy  (c), 
which  presents  a  highly  novel  instance  of  a  tort.  In 
that  case  the  father  of  the  plaintiff  had  bought  a  gun 
of  the  defendant,  stating  at  the  time  of  buying  it  that 
it  was  required  for  the  use  of  himself  and  his  sons, 
of  whom  the  plaintiff  was  one,  and  the  defendant  gave 
him  a  warranty  that  it  was  made  by  a  particular 
maker.  The  plaintiff  used  the  gun  and  it  burst  and 
injured  him,  and  it  appearing  that  it  was  not  made  by 
the  person  named  in  the  warranty,  this  action  was 
brought  for  damages  in  respect  of  the  breach  of  duty  of 
the  defendant,  and  it  being  proved  that  the  defendant 
had  knowingly  made  the  false  warranty,  and  that  the 
gun  had  been  used  on  the  faith  of  that  warranty,  it 
was  held  that  the  defendant  was  liable  for  his  deceit, 
and  that  the  plaintiff  was  entitled  to  recover. 


Ir\furia  iine 
damnOf  and 
damnum  $ine 
injaria. 


A  tort  may  be  committed  although  no  actual  injury 
is  done  by  the  tortious  act,  for  if  a  person  has  what  in 
the  eyes  of  the  law  is  considered  as  a  legal  right  and 
that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  said  to 
be  injuria  sine  damno  (d).  On  the  other  hand,  some 
substantial  injury  may  be  done  to  a  person  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to  be 
damnum  sine  injuria  (e).  This  subject  has  already 
been  somewhat  considered  at  the  pages  referred  to 
below. 


Dutinotioii 
between  torti 
and  orimei. 


Some  torts  may  amount  to  crimes,  but  many  do  not. 


(c)  2  M,  &  W.  519  ;  in  error,  4  M.  ft  W.  337. 

{d)  See  tmUy  pp.  3,  4,  and  case  of  AMy  v.  H^Ue,  there  cited  and 
referred  to. 

(€)  See  ante,  p.  4,  and  case  of  Acton  v.  BlundeU,  there  cited  and 
referred  to.     Seie  also  Addiaon  on  Torts,  eh.  i  a  I. 


OF  TORTS  GENERAXLT.  I'JJ 

and  it  is  very  important  to  properly  understand  the 
difference  between  mere  torts  and  crimes.  A  tort  has 
been  already  defined  (/),  and  a  crime  may  be  described 
as  some  breach  or  violation  of  public  rights,  and  the 
real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  the  public  rights,  injuring 
the  whole  community  (^). 

It  must,  therefore,  be  apparent  to  every  reader  that  As  to  torts 
there  are  many  and  numerous  wrongful  acts  which,  ^o^t  to"*** 
though  amounting  to  torts,  yet  do  not  come  within  the  crimes, 
category  of  crimes.     Thus  particularly  may  be  enumer- 
ated torts  arising  from  the  negligence  of  one's  servants 
or  agents.     If  a  coachman  is  driving  his  master's  car- 
riage in  the  ordinary  course  of  his  duty,  and  by  his 
negb'gence  he  runs  over  a  person,  this  is  a  tort  for 
which  the  master  may  be  liable  in  a  civil  action,  but 
it  is  nothing  more ;  there  is  no  crime  on  the  master's 
part     Again,  a  private  nuisance — that  is,  a  nuisance 
which  does  not  affect  the  public  at  large,  but  simply 
some  individual — is  a  tort  but  not  a  crime. 

But,  on  the  other  hand,  many  acts  may  not  only  be  -^^  ^  t<>»^ 
torts,  but  may  also  amount  to  actual  crimes  punishable  crime*.  ^ 
by  the  criminal  law ;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  not  only  have  been 
guilty  of  a  tort  but  possibly  also  of  a  criminal  offence 
amounting  to  manslaughter.  So  also  if  a  nuisance  is 
not  merely  a  private  but  a  public  one — that  is  one 
affecting  the  public  at  large — this  is  an  offence  for  which 
the  person  committing  it  is  liable  to  be  indicted. 


(/)  Anit,^.  274. 

(3)  See  Brown's  Law  Diet  p.  151,  title  '*  Crime." 
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Where  a  tort  When  a  tortioiis  act  is  also  a  crime,  and  a  crime  of 
the^Tii^^*"*  such  a  high  nature  as  to  amount  to  felony  (A),  it  was 
remedy  is  not  formerly  considered  that  the  civil  right  which  a  person 

neceisanly         ,,..  .«,..  ,. 

suspendea  had  to  maintain  an  action  for  the  injury  done  to  him 
prowcution.  ^^  Suspended  until  the  felony  had  been  punished,  for 
it  was  said  "  the  policy  of  the  law  requires  that  before 
the  party  injured  by  any  felonious  act  can  seek  civil 
redress  for  it,  the  matter  shouldi  be  heard  and  disposed 
of  before  the  proper  criminal  tribunal  in  order  that 
the  justice  of  the  country  may  be  first  satisfied  in  re- 
spect of  the  public  offence  "  (i).  This  however  is  not 
now  the  law,  for  it  has  been  decided  that  if  a  person 
would  have  a  right  of  action  for  another's  wrongful  act, 
it  makes  no  difference  that  that  wrongful  act  in  fact 
amounts  to  a  felony,  unless  the  Court  considers  that  it 
was  under  the  circumstances  the  plaintiff's  duty  to  pro- 
secute, and  that  he  has  neglected  to  do  so  (k), 

WTienlwth         With  respect,  however,  to  some  torts  amounting  to 

oriniiiiAl  and  _ 

oivU  proceed-  crimes,  the  injured  party  cannot  take  both  civil  and 
taSenT^^*  ^*  criminal  proceedings ;  but  these  are  cases  in  which, 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  and  particularly  affecting 
the  individual,  and  not  the  public  at  large.  Thus,  for  an 
assault,  where  there  is  a  criminal  prosecution  and  there 
iff  also  a  civil  action  for  damages  pending,  sentence  will 
not  be  passed  for  the  crime  whilst  such  action  is  pend- 
ing (I).     It  has  also  been  provided  that  if  the  justices 


(A)  A  felony  at  oomxDon  law  was  an  offence  which  occasioned  for* 
feiture  of  a  man's  property,  and  was  generally  applied  to  a  higher 
class  of  offences  than  comprised  under  the  term  "misdemeanour.** 
Now,  however,  by  various  statutes,  numerous  offences  have  been  classed 
indiscriminately  as  felonies  and  misdemeanours,  and  forfeiture  for 
felony  having  by  33  k  34  Vict.  c.  23  been  abolished,  the  original  dis- 
tinctions between  felonies  and  misdemeanours  are  now  to  a  great  extent 
gone. 

(f)  Per  Lord  Ellenborough,  C.  J.,  in  Oroiby  v.  Leng,  12  East,  413. 

{k)  Midland  Insurance  Company  v.  Smithy  L.  R  6  Q.  B.  D.  561  ;  50 
L.  J.  Q.  B.  329 ;  29  W.  R.  850.  In  re  Shepherd,  Ex  i»arte  Bull,  L.  R. 
10  Ch.  D.  667  ;  48  L.  J.  Bk.  57. 

(0  Reg*  ▼.  MiUmn,  4  A.  &  £.  575. 
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upon  the  hearing  of  any  summary  proceedings  for  24  &  as  viot. 

C.   I 

45. 


assault  or  battery,  upon  the  merits,  shall  deem  the  ***  '^*^'  ***  ^^ 


offence  not  i»oved  or  to  be  jiBtified,  or  so  trifling  as 
not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shsdl  deliver  such  certificate  to  the  party 
i^inst  whom  the  complaint  was  prefeffed  (m) ;  and 
that  if  any  person  against  whom  any  such  (^mjdaint 
ihall  have  been  preferred  shall  have  obtained  such  a 
certificate,  or  having  been  convicted  shall  have  paid 
the  whole  amount  adjudged  to  be  paid,  of  shall  have 
suffered  the  im{»n[sonment  awarded,  in  every  svith  case 
he  shall  be  released  from  all  farther  or  other  proceed- 
ings, civil  or  criminal,  for  the  dame  cause  (n}. 

The  term  "  tort  **  is  frequently  used  for  the  putpose  The  t«mi 

*    ,  .  ?  .  .        .     ,  V,  •**  tort**  if  used 

of  denoting  a  wrong  or  mjuiy  quite  independent  of  m  oontndis- 
contract  (o) ;  but  in  the  definition  at  the  conimtence-  ^.oont»ct.»' 
ment  of  the  present  chitpter  a  wider  application  is 
given  to  it,  viz.,  that  it  is  some  wrongful  act  which 
consists  in  the  withholding  or  violating  some  legal 
right,  and,  as  will  be  presently  noticed,  there  are  many 
torts  in  some  way  connected  with  contracts,  and  which 
are  said  to  arise  out  of  or  fiow  from  contracts.  Before, 
however,  proceeding  to  further  notice  this,  it  is  im- 
portant to  have  a  correct  appreciation  of  the  difference 
between  rights  arising  from  breach  of  contract  and 
rights  arising  from  tort,  using  that  term  as  signifying 
an  injury  independent  of  contract,  for  these  are  the 
more  ordinary  and  usual  kind  of  torts. 

Where  a  person's  right  arises  from  a  wrongful  act  Diflferenoe 

•    3  -ti.!/*  j.j.T_'  j.»»xij         between  tort* 

independently  of  any  contract,  his  action  is  styled  an  arUing  from 
action  ex  delicto,  but  when  arising  strictly  out  of  a  P^J^JI^^^JJ," J 

of  contracts. 

{m)  24  ft  25  Vict  c.  100,  8.  44. 

(n)  Ibid.  8.  45. 

(o)  See  it  so  defined  in  Brown's  Law  Diet.  534. 
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contract  it  is  called  an  action  ex  contractu,  and  in  this 
latter  kind  it  is  necessary  that  there  should  be  privity 
between  the  plaintiff  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claims. 
Thus,  if  a  person  sends  a  message  by  a  telegraphic 
company,  and  a  mistake  is  made  by  the  company  in 
sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  privity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  But  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company 
— for  he  indeed  made  no  contract  with  them — he  can 
have  no  right  of  action  against  them  ex  contractu  (p), 
though  possibly  he  might  have  such  a  right  ex  delicto, 
on  the  ground  of  the  company  having  been  guilty  of 
a  tort,  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contractu,  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties, 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract 
— the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  it  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (q).  That  this 
is  so  is  shewn  by  the  case  of  Langridge  v.  Levy,  the 
facts  in  which  have  been  already  stated  (r). 

There  are  But  there  ETC  many  kinds  of  torts  arising  out  of 

which  it  mfty  Contract,  being  cases  m  which  there  has  been  a  contract 
ifectiontoJue* *^^  *  breach  of  that  contract,  which  looked  at  in  one 
for  a  *ortor  -^^y  f urnish  a  right  of  action  ex  contractUy  and  looked 
conftraot.  at  in  another  way  furnish  a  right  of  action  ex  delicto. 
Thus,  in  the  case  of  Langridge  v.  Levy,  before  referred 


(P)  PUiyford  v.  UnUed  Kingdom  Telegraph  Co.,  L.  R  4  Q.   R  706. 
Addison  on  Torts,  676. 
(9)  Oerkard  ▼.  B<Ue$,  2  £.  &  B.  476 ;  Langridge  v.  Levy,  2  M.  &  W. 

(r)  AnU,  p.  276. 
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to(s),  there  was  a  valid  contract  of  warranty  of  the  gun 
to  the  father  who  bought  it,  and  on  a  breach  of  that  war- 
ranty as  regarded  him  he  might  have  brought  an  action 
ex  contractUy  but  the  actual  fact  in  the  case  was  that  the 
breach  happened  as  regarded  the  son,  as  to  whom  there 
was  no  privity  of  contract,  he  not  having  been  in  any 
way  a  party  to  the  contract ;  but  he  was  held  entitled 
to  succeed  in  an  action  ex  delicto.  The  point  we  are 
at  present  considering  is  well  explained  by  Mr.  Broom 
in  his  Commentaries  on  the  Common  Law  (t),  and 
we  cannot  do  better  than  quote  the  passage  from  that 
work :  "...  Although  tort  in  general  differs  essentially 
from  contract  as  the  foundation  of  an  action,  it  not  un- 
frequently  happens  that  a  particular  transaction  admits 
of  being  regarded  from  two  difierent  points  of  view,  so 
that  when  contemplated  from  one  of  these  it  presents 
all  the  characteristics  of  a  good  cause  of  action  ex 
contractu,  and  when  regarded  from  the  other,  it  offers 
to  the  pleader's  eye  sufficient  materials  whereupon  to 
found  an  action  ex  delicto.  Thus,  carriers  warrant 
the  transportation  and  delivery  of  goods  entrusted  to 
them.  Attorneys,  surgeons,  and  engineers  undertake  to 
discharge  their  duty  with  a  reasonable  amount  of  skill, 
and  with  integrity ;  and  for  any  neglect  or  unskilful- 
ness  by  individuals  belonging  to  one  of  these  professions, 
a  party  who  has  been  injured  thereby  may  maintain  an 
action,  either  in  tort  for  the  wrong  done,  or  in  contract, 
at  his  election  "  {u). 

And  even  in  cases  where  the  tort  flows  from  contract,  Pririty  ii 
the  rule  that  privity  between  the  parties  is  not  neces-  wiy  iiT^u. 
sary,  still  applies  (x), 

(«)  Ante,  p.  276. 

(0  Page  676. 

(u)  From  the  aboTO  the  stadent  wiU  perceive  that  there  are  varioas 
matters  before  treated  of  under  Part  L,  ''Contracts,*'  which  might 
perhaps  with  equal  propriety  be  considered  in  this  part,  "Torts,** 
particularly  such  subjects  as  Carriers,  Innkeepers,  and  Bailments 
generally. 

(x)  Oerhard  v.  Bates,  2  E.  &  B.  476 ;  Langridgt  ▼.  Livy,  2  M.  &  W. 

5»9. 
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Certain  cases 
in  which  no 
remedy  for 
torts. 


Having  now  considered  the  nature  of  torts,  the  dis- 
tinctions between  mere  torts  and  acts  actually  amount- 
ing to  crimes,  and  the  differences  between  acts  which 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts, 
which,  though  they  are  torts,  yet  the  law  allows  no 
redress  for,  principally  upon  public  grounds. 


Maxim  that 
the  king  can 
do  no  wrong. 


Acts  done  by 
a  judge  of 
a  court  of 
record. 


There  is  no  remedy  for  a  tort  committed  by  the 
sovereign,  because  of  the  maxim,  "  The  king  can  do  no 
wrong  "  (y). 

For  any  act  done  by  a  judge  of  a  court  of  record,  no 
action  lies,  provided  such  act  is  done  in  the  proper  and 
appropriate  discharge  of  his  legal  duties,  for  it  is  con- 
sidered for  the  benefit  of  the  community  at  large  that 
the  judges  should  have  full  scope  and  not  be  fettered 
and  impeded  by  any  restraint  and  apprehensions,  and 
this  is  so  even  although  a  judge's  acts  may  be  shewn  to 
have  proceeded  from  malice.  But  if  an  act  is  done  by 
a  judge  not  acting  judicially,  or  if  an  act  is  done  by  him 
in  respect  of  some  matter  not  at  all  within  his  jurisdic- 
tion, he  is  not  protected  then,  but  is  liable  in  the  same 
way  as  any  other  person  (z). 


iy)  Broom's  Legal  Maxims,  p.  52.  The  meaning  of  this  maxim  is 
stated  in  Broom's  Legal  Maxims,  as  follows :  **  Its  meaning  is,  first,  that 
the  sovereign  individually  and  fully  in  his  natural  capacity  is  inde- 
pendent  of,  and  is  not  amenable  to,  any  other  earthly  power  or  juris- 
diotion,  and  that  whatever  may  be  amiss  in  the  condition  of  public 
affairs  is  not  to  be  imputed  to  the  king,  so  as  to  render  him  answer- 
able for  it  personally  to  his  people ;  secondly,  the  above  maxim  means 
that  the  prerogative  of  the  Crown  extends  not  to  do  any  injury,  because 
being  created  for  the  benefit  of  the  people  it  cannot  be  exerted  to  their 
prejudice,  and  it  is,  therefore,  a  fundamental  general  rule  that  the  king 
cannot  sanction  any  act  forbidden  by  law,  so  that  in  this  point  of  view 
he  is  under  and  not  above  the  laws,  and  is  bound  by  them  equally  as 
hit  subjects.  If,  then,  the  sovereign  personally  command  an  unlawful 
aot  to  be  done,  the  offence  of  the  instrument  is  not  thereby  indemnified, 
for  though  the  king  is  not  himself  under  the  coercive  power  of  the  law, 
vet  in  many  oases  his  commands  are  under  the  directive  power  of  the 
law,  which  makes  the  aot  itself  invalid  if  unlawful,  and  so  renders  the 
inatmment  of  execution  thereof  obnoxious  to  punishment.** 

(2)  See  Broom*s  Coms.  1 12-1 16,  and  cases  there  cited  and  referred  to. . 
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Again,  a  superior  oflBcer  is  justified  in  arresting  Act  done  by 
and  imprisoning  an  officer  under  him  for  the  purpose  Sm^r.'^*''^ 
of  bringing  him  to  a  court-martial  in  accordance  with 
the  rules  of  the  service,  and  this  is  so  even  although 
the  person  so  arrested  is  not  ultimately  brought  to  a 
court-martial,  if  the  arrest  was  in  respect  of  some 
matter  fairly  cognisable  by  a  military  tribunal,  and 
no  action  will  lie  against  the  superior  officer  (a). 
And  this  rule  has  been  carried  so  far  that  it  has  been 
decided  that  it  will  apply  even  although  the  tortious 
act  complained  of  is  done  maliciously,  and  without 
reasonable  and  probable  cause  (h). 

If  two  or  more  persons  commit  a  tort,  and  the  plain-  ^  <«rp< 
tifT  recovers  against  them,  but  levies  the  whole  damages  oritur  acHo. 
on  one,  that  one  has  no  right  to  recover  contribution 
from  the  other  or  others,  for  Ex  turpi  causd  non  oritur 
actio  (c).  But  although,  if  a  person  is  instructed  to  do 
some  palpably  tortious  act,  and  the  person  so  instruct- 
ing him  undertakes  to  indemnify  him  from  the  conse- 
quences of  such  act,  no  action  will  lie,  yet  if  the  act  he 
is  so  instructed  to  do  does  not  appear  of  itself  mani- 
festly unlawful,  and  he  does  not  know  it  to  be  so,  he 
can  recover  thereon  (rf).  Thus,  if  A.  instructs  B.  to 
drive  certain  cattle  from  a  field,  which  B.  does,  thereby 
unwittingly  committing  a  trespass,  A.  is  bound  to  in- 
demnify him ;  but  if  A.  instructs  B.  to  assault  a  person, 
which  he  does,  this  is  an  act  manifestly  illegal  in  ita 
nature,  and  B.  cannot  call  upon  A.  to  indemnify  him. 

(a)  Hannafoad  v.  Hunn,  2  C.  &  P.  148  ;  Dawkin$  v.  Lord  Bokeby,  4 
F.  &  F.  806. 

(6)  Dawkint  v.  Lord  PauUt,  L.  R.  5  Q.  B.  94.  Lord  Chief  Justice 
Cockbum,  however,  dissented  from  this. 

(c)  Merryweather  v.  Nixan,  2  S.  L.  C.  546  ;  8  T.  R.  186.  It  is  other- 
wise in  contract  For  a  further  illustration  of  the  maxim  Ex  turpi 
causd  non  oritur  <ietio,  see  Hegarty  v.  Shine^  Irish  Reps.  2  Q.  £.  D.  273. 
See  also  pott^  p.  400. 

{d)  Per  Lord  Kenyon  in  Merrymeatker  v.  Nixan^  tupra ;  BetU  v. 
Gibbon,  2  A.  &  E.  57. 
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CHAPTEE  II. 


OF   TORTS    AFFECTING   LAND. 


Every  person  possessed  of  land  has  necessarily  a  right 

to  the  peaceful  possession  and  enjoyment  of  such  lands, 

and  the  infringement  of  this  right  is  a  tort  in  respect 

Different  torti  of  which  an  action  will  lie.     The  infringement  of  this 

affecting  land.     .   ,  .  ,  .  .  v     .  ^v  j.  • 

right  may  happen  m  various  ways,  but  the  most  impor- 
tant infringements  are  by  trespass,  by  commission  of 
nuisances,  «tnd  by  waste. 


I.  Tretpasi. 
Meaning  of 
the  term 
**  trespaaa.*' 


A  trespass,  in  its  widest  sense,  signifies  any  trans- 
gression or  offence  against  the  laws  of  nature,  of  society, 
or  of  the  country  in  which  we  live,  whether  relating  to 
a  man's  person  or  to  his  property  (e) ;  but  we  have  here 
only  to  consider  trespass  to  lands,  which  has  been 
defined  as  a  wrongful  and  unwarrantable  entry  upon 
the  soil  or  land  of  another  person  (/),  and  is  styled 
trespass  guare  clausum  /regit. 


Trespau  to 
landa: 


In  considering  the  subject  of  trespass  to  lands,  two 
main  points  present  themselves,  viz. : — 


1.  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 

2.  What  will  amount  to  a  trespass 


X.  The  ponUon      Firstly,  then,  as  to  the  position  of  the  party  claiming 
daiiung^hat   ^^^^  &  trespass  has  been  committed.     It  is  necessary 

a  troapMB  . 

haa  been  com- 

mitted.  (e )  Brownie  Law  Diet.  540. 

(/)  Broom's  Coma.  769. 


OP  TORTS   AFFECTING   LAND.  28$ 

that  he  should  have  a  valid  title  to  the  lands,  and  that 
he  should  be  actually  in  the  exclusive  possession  of  the 
lands  by  himself,  his  servant,  or  agent  (g).  It  is  not, 
however,  actually  essential  that  the  plaintiff  should  in 
every  action  for  trespass  to  his  lands  prove  his  strict 
title  to  the  lands,  for  possession  is  the  great  require- 
ment, and  if  the  plaintiff  proves  that  he  is  in  possession, 
as  above,  that  makes  out  a  sufficient  primd  fcicie  case 
on  which  he  can  recover  (A) ;  but  if  the  defendant  in  any 
such  action  sets  up  in  his  statement  of  defence  that  the 
title  to  the  lands  in  respect  of  which  the  trespass  is 
alleged  to  have  been  committed  is  not  in  the  plaintiff 
but  in  him  the  defendant,  or  in  some  third  person  by 
whose  authority  he  has  entered,  then  the  actual  title  to 
the  lands  is  in  question  ({).  An  action  of  trespass.  An  action  for 
therefore,  is  frequently  resorted  to  as  a  method  of  trying  f  J^^tiy 
the  title  to  lands :  thus  if  there  is  a  dispute  between  J*^5J®^x.^j»  *® 
two  proprietors,  A.  and  B.,  as  to  which  of  them  is  en-  to  lands, 
titled  to  a  certain  field  in  possession  of  B.,  A.  can  enter 
thereon,  and  B.  subsequently  bringing  an  action  for 
that  trespass  and  A.  denying  B.'s  title  and  asserting  that 
the  title  is  in  fact  in  him,  the  point  of  which  of  them 
is  entitled  will  be  determined. 

By  the  Eeal  Property  Limitation  Act,  1 874  (k),  it  is  Real  Property 
provided  that  no  person  shall  make  any  entry  or  dis-  x^ 
tress,  or  bring  any  action,  to  recover  any  land  or  rent 
but  within  twelve  years  after  the  time  of  the  accrual 
of  the  right  to  such  person  or  some  one  through  whom 
he  claims  (I) ;  but  in  cases  of  infancy,  coverture,  or 
lunacy  existing  at  the  time  of  the  accrual  of  the  right 
of  action,  then  six  years  is  to  be  allowed  from  the  ter- 
mination of  the  disability  or  previous  death  (m),  but 
thirty  years  is  to  be  the  utmost  allowance  for  all  dis- 

{g)  Hodion  v.  Walker,  L.  R  7  Ex.  55. 
(A)  See  Broom's  Coins.  770. 
(i)  Addison  on  Torts,  372-374* 
(*)  37  &  38  Vict  c  57. 
(/)  Sect.  I. 
(m)  Sect  3. 
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abilities  (n) ;  and  the  Act  specially  provides  that  "  the 
time  within  which  any  such  entry  may  be  made,  or  any 
such  action  or  suit  may  be  brought  as  aforesaid,  shall 
not  in  any  case  after  the  commencement  of  the  Act  be 
extended  or  enlarged  by  reason  of  the  absence  beyond 
seas  during  all  or  any  part  of  that  time  of  the  person 
having  the  right  to  make  such  entry,  or  bring  such 
action  or  suit,  or  of  any  person  through  whom  he 
claims  "  (o). 


Very  slight 
eyidence  of 
poMOflrion  of 
iitnd  it  suf - 
f&oient  to 
Bupport  an 
action  for 
trespaM. 


When  a 
reyenioner 
may  sue  in 
reiipect  of  a 
treipaH. 


We  have  stated  that  the  possession  of  the  land  in 
respect  of  which  the  trespass  is  committed  is  an  essen- 
tial to  the  position  of  the  plaintifiF,  but  "  very  slight 
evidence  of  possession  is  sufficient  to  establish  a  primd 
facie  title  to  sue  for  an  injury  .  .  .  such  as  the 
occupation  of  the  soil  with  stones  and  rubbish  which 
have  been  placed  thereon  by  order  of  the  plaintiff,  and 
kept  there  for  some  short  time  without  molestation,  or 
the  building  of  a  wall,  or  a  dam,  mound,  or  fence, 
which  goes  on  for  some  weeks  without  interruption  and 
is  then  knocked  down ;  or  the  inclosure  or  cultivation 
of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof  or  the  pasturing  of  a  cow  thereon ;  for  mere 
occupancy  of  land,  however  recent,  gives  a  good  title 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves "(2?).  There  is,  however,  one  case  in  which  a  person 
may  maintain  an  action  for  trespass  committed  to  lands 
although  not  in  possession,  and  that  is  in  the  case  of  a 
reversioner,  who,  if  some  injury  of  a  permanent  kind  is 
done  to  his  reversion,  may  sue  for  the  same  (y),  although 
in  respect  of  the  immediate  injury  to  the  land  he  would 
have  no  right  of  action,  that  being  in  the  possessor,  the 
actual  tenant     Thus,  if  a  person  trespasses  and  cuts 


(»)  37  &  38  Vict.  c.  57,  s.  5. 

(o)  Sect  4.     See  alacai  to  LimitatioB,  ante,  p.  234-242. 
(p)  Addiaon  on  Torts,  372,  373. 
iq)  Cox  ▼.  Olue,  5  C.  B.  533. 
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down  trees,  the  tenant  of  the  lands  in  possession  may 
sue  for  the  injury  done  to  the  residential  value  of  the 
property,  and  the  landlord  for  the  diminished  saleable 
value  (r). 

A  mortgagor,  by  mortgaging,  parts  with  the  legal  when  a 
estate  in  the  lands,  and  therefore  could  not  formerly  S»y  mSntain 
have  maintained  an  action  in  respect  of  any  trespass  ***  *^^^  '**' 
committed  on  the  property;  but  it  is  now  provided 
by  the  Judicature  Act,  1873  (s),  that  "a  mortgt^or 
entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession  or  enter  into 
the  receipt  of  the  rents  and  profits  thereof  shall  have 
been  given  by  the  mortgagee,  may  sue  for  such  pos- 
session, or  for  the  recovery  of  such  rents  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person." 
The  efiect  of  this  provision  is,  for  these  purposes,  to 
treat  the  mortgagor  as  the  substantial  owner,  and  the 
meaning  of  the  last  few  words  of  the  section  is,  that  if 
he  is  not  the  sole  owner,  but  entitled  only  jointly,  the 
provision  shall  not  in  such  a  case  authorize  him  to  sue 
alone. 

It  is  not  at  all  necessary  in  an  action  of  trespass  for  in  an  action 
the  plaintiff  to  show  that  he  has  sustained  any  special  w'u  STot^ 
damage,  the  mere  fact  of  the  trespass  entitling  him  at  ^■■«»*»*i  ^ 

°  ^  o  prcnre  any 

any  rate  to  a  nominal  verdict  (t) ;  the  fact  of  a  person  special 
trespassing  after  notice  or  warning  not  to  do  so,  will   *°***®' 
operate  to  aggravate  the  offence,  and  justify  the  jury 
in  giving  damages  of  a  penal  nature  (u). 


(r)  Addison  on  Torts,  375.     See  alsojMSf,  pp.  411,  412. 
(9)  3^  &  37  Vict,  a  66,  B.  25  (5).    See  also  ante,  p.  57,  58. 
{t)  Broom's  Corns.  770. 
{u)  Merat  ▼.  Harvejf,  5  Taunt  441. 
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Exception  to  In  the  case  of  trespass  to  land,  and  the  owner  of 
Aaiopertrm-  such  land  dying,  the  right  of  action  survives  to  the 
^mpenwii4.  executors  or  administrators,  provided  the  injury  was 
committed  within  six  months  of  the  owner's  death, 
and  that  the  action  is  brought  within  one  year  after 
his  death ;  and  this  forms  an  exception  to  the  maxim. 
Actio  personalis  moritur  cum  persond  (x), 

2.  What  wiu  Secondly.  What  will  amount  to  a  trespass  to  land  ? 
amount  to  a  "We  have  defined  trespass  to  land  as  a  wrongful  and 
lancL  unwarrantable  entry  upon  the  soil  or  land  of  another 

person  (y),  and  it  therefore  follows  that  entry  is  the 
Entry  mnj  be  essential  to  constitute  a  trespass.  But  this  entry  need 
oonitractive.    j^^^  ^^  actual,  it  may  be  constructive,  as  by  a  person 

throwing  stones  or  rubbish  on  to  his  neighbour's  land, 
or  by  letting  a  chimney  or  any  other  part  of  his  house 
fall  thereon,  or  by  erecting  a  spout  on  his  own  lands 
or  buildings  which  discharges  water  on  to  his  neigh- 
bour's (z).  So  also  if  a  man's  cattle  stray  from  his 
own  lands  on  to  his  neighbour's,  the  latter  not  being 
under  any  legal  obligation  to  fence  them  out,  this 
amounts  to  trespass;  but  this  rule  as  to  cattle  does 
not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischievous  disposition  (a).  And  if  cattle 
are  lawfully  passing  along  a  highway  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  other- 
wise if  they  are  not  passing  along,  but  staying  there  (&). 
Obligation  ai  A  pcTSon  is  not  generally  under  any  obligation  to  fence 
cattle ^*^  **"*  out  his  neighbour's  cattle  for  his  neighbour's  protec- 
tion, though  the  contrary  may  be  the  law  either  from 
express  contract  to  that  effect  or  by  prescription. 
Kail  way  companies  are,  however,  under  the  provisions  of 

(x)  3  &  4  Wm.  4,  0.  42,  8.  2.     See  other  exceptions  to  the  maxim 
pott,  pp.  321.  374,  375- 
(y)  Ante,  p.  284. 
(«)  Addison  on  Torts,  330,  331. 
(a)  Ibid,  1 10- 1 12. 
(6)  See  Dovoiton  ▼.  Payne,  2  S.  L.  C.  142 ;  2  Hen.  Blackstone,  527. 
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the  Railway  Clauses  Act,  1845  (c),  bound  to  fence  to 
keep  out  the  cattle  of  adjoining  proprietors  (d). 

The  fact  of  a  lawful  owner  of  lands  out  of  posses-  a  lawful 
sion  peaceably  entering  thereon  is  justifiable,  and  doeSp^®J,?"^^'^y 
not  constitute  a  trespass ;  thus  if  a  tenant  wrongfully  peaceably 
holds  over  after  the  expiration  of  his  tenancy,  there  is 
no  doubt  that  the  landlord  may  peaceably  enter,  and 
thus  by  his  own  act  regain  possession;  and  it  has  And  it  seems 
even  been  held  that  in  such  a  case  a  landlord  is  justi-  folJSbiy  ejeT*^ 
fied  in  forcibly  entering  and  turning  the  tenant  out,  f  ^°*^^*  ^^^^ 
even  though  in  so  doing  he  may  commit  a  breach  of  expired, 
the  peace.     He  would  be  liable  for  an  assault  (e),  but 
he  cannot  be  liable  for  a  trespass  on  his  own  land  {/). 

The  fact  that  the  owner  of  lands  gave  to  a  person  License  to 
license  or  permission  to  come  on  his  lands  will,  of**^^^' 
course,  justify  and  excuse  what  would  otherwise  be  a 
trespass,  but  will  not  justify  the  remaining  after  re- 
scission of  such  permission.     A  person  is  justified  in  a  person  is 
removing  a  trespasser  from  his  lands,  provided  he  first  rUm^ing  a 
require  him  to  leave,  and  in  removing  him  he  does  not  trespasser 

^  n      from  his  lands ; 

use  a  greater  amount  of  force  than  is  necessary  under 
the  circumstancea 

A  person  is  justified  in  forcibly  defending  the  pos-  Or  in  forcibly 
session  of  his  land  against  any  one  who  attempts  to  p^u^^n. 
take  it  {g). 

Persons  sometimes  have  rights  over  the  lands  of  Some  special 

rights  over 

the  lands  of 

others. 

(c)  8  &  9  Vict,  a  20,  8.  68. 

(d)  And  it  has  been  decided  that  this  duty  of  railway  companies 
extends  to  keeping  out  swine,  although  swine  require  a  stronger  kind 
of  hedge  than  cattle :  see  ChUd  ▼.  Beam,  L.  R.  9  Ex.  1 76 ;  43  L.  J. 
Ex.  100. 

(e)  BeddaU  v.  Maitland,  L.  R  17  Ch.  D.  174 ;  50  L.  J.  Gh.  401  ;  29 
W.  K.  484.  Edridge  v.  Uawkes  or  Edwick  y.  Bawkes^  L.  K.  18  Ch.  D. 
199 ;  50  L.  J.  Ch.  577  ;  29  W.  R.  91  ;  35  Rich.  2,  st.  i,  c.  8. 

(/)  Newton  v.  Harland^  I  Mr.  k  Gr.  644  ;  per  Parke,  B.,  Harvey  t. 
Bridget f  14  M.  &  W.  442. 
{g)  TuLly  v.  Reed,  i  C.  &  P.  6. 
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Easementi. 


others,  entitling  them  to  do  acts  which,  if  they  had 
not  such  rights,  would  amount  to  trespasses ;  and  of 
such  rights  the  chief  are  Easements  and  Eights  of 
Common.  An  easement  has  been  well  defined  as 
"  The  right  which  the  owner  of  one  tenement,  which 
is  called  the  dominant  tenement,  has  over  another, 
which  is  called  the  servient,  to  compel  the  owner 
thereof  to  permit  something  to  be  done,  or  to  refrain 
from  doing  something,  on  such  tenement  for  the 
advantage  of  the  former  "  (A).  Rights  of  water-course 
and  rights  of  way  may  be  mentioned  as  easements  (i). 


Righti  of 
common. 


A  right  of  common  has  been  defined  as  "  The  right 
which  one  person  has  of  taking  some  part  of  the  pro- 
duce of  land,  while  the  whole  property  in  the  land 
itself  is  vested  in  another  "  (k).  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture ;  the  right  of  cutting 
turf  on  another's  lands,  called  common  of  turbary ; 
and  the  right  of  fishing  in  water  on  another's  lands, 
called  common  of  piscary  (/). 


Riparian 
proprietor!. 


Where  persons  own  land  adjoining  a  river  (m),  the 
soil  is  vested  in  each  up  to  the  centre  of  the  stream, 
and  if  either  deals  with  it  beyond  that  point  he  is  a 
trespasser.  Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so — e»g,  by  preventing  the  water 
from  flowing  to  some  proprietor  below — is  a  tort  for 
which  an  action  will  lie  (n).     But  this  does  not  apply 


(A)  See  notes  to  Sury  ▼.  Pigoi^  in  Tudor's  Conveyancing  Cases,  p.  154. 

(t)  This  is  a  subject  belonging  to  Conveyancing.  As  to  it,  see  Suty 
V.  Pigot  {$upra)f  and  notes  thereon. 

{k)  See  notes  to  Tyrringham^t  Cote,  in  Tudor*s  Conveyancing  Cases, 
p.  120. 

[1)  This  subject  also  pertains  to  Conveyancing,  and  reference  may  b  e 
made  to  the  notes  in  Tyrringham**  Ctue  (tupra). 

(m)  Such  persons  are  called  riparian  proprietors. 

(n)  See  notes  to  Sury  v.  Pigot,  Tudor's  Conveyancing  Cases,  p.  154. 
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where  water  flows  under  the  surface  in  no  defined 
channel,  for  in  such  a  case  a  landowner  is  justified  in 
sinking  a  well  and  preventing  the  water  from  percolat- 
ing through  to,  or  draining  it  from,  his  neighbour's 
lands  (o). 

Where  one  person  is  possessed  of  the  surface  of  land  Potition  when 
and  another  of  the  subsoil,  each  has  an  independent  ^JJ^JJJi 
property  in  respect  of  which  trespass  may  be  com-  J?®*^*^?"** 
mitted.     It  is  the  duty  of  the  owner  of  the  subsoil  to  the  rabioU  of 
leave  sufficient  support  to  maintain  the  ground  above,  ^^ 
and  the  owner  of  the  ground  above  must  not  interfere 
with  the  soil  beneath.     Every  owner  of  land  has  a  right 
to  the  lateral  support  of  his  neighbour's  land  to  sus- 
tain his  own   unweighted  by  buildings,  but  nothing 
more,  imless,  indeed,  a  title  is  gained  by  prescrip- 
tion (p)f  which  will  be  the  case  after  twenty  years' 
enjoyment  of  the  additional  support  (g). 

A  nuisance  (r)  may  be  defined  as  some  act  which  n.  Nuiiaiices. 

1M11  1  1.1.1**  *j*        Definition. 

unlawfully  and  unwarrantably  injures  or  prejudices 
the  rights  of  another  person ;  thus,  the  carrying  on  an 
oflensive  or  noisy  trade  (s),  the  excessive  ringing  of  a 
peal  of  bells  (t),  the  improper  emission  of  smoke  from 
a  chimney  (u),  the  suffering  drains  to  get  into  an  . 
offensive  state  (x),  and  many  other  acts,  have  been  held 
to  be  nuisances  (y).     But  it  must  not  be  understood 

(o)  CluLumore  y,  Richards,  7  H.  of  L.  Gas.  349  ;  Orand  Junction 
Canal  Co.  v.  Shugar,  L.  R.  6  Gh.  483.  This,  it  will  be  remembered,  is 
an  instance  of  a  damage  withont  what  is  considered  an  injury  in  the 
eyes  of  the  law — that  is,  <iamnum  sine  injuria.     See  ani^t^  p.  4. 

(/>)  Addison  on  Torts,  395. 

iq)  Dalton  ▼.  Anffuiy  L.  R.  6  App.  Gas.  740 ;  50  L.  J.  Q.  B.  689 ;  30 
W.  R  191.    B<yw€r  v.  Pealt,  L.  R.  I  Q.  R  D.  321. 

(r)  From  nuire,  to  annoy.     The  author  has  considered  the  subject  of 
nuisances  generaUy  in  this  chapter,  though  many  nuisances  affect  only 
the  person,  and  do  not  therefore  come  under  the  heading  of  this  chapter, 
"  Of  torts  affecting  land." 
^    («)  St.  Helen's  Smelting  Co.  ▼.  Tipping,  1 1  H.  of  L.  Gas.  642. 

(0  Soltau  v.  J)e  Held,  2  Sim.  (S.S.)  133. 

(tt)  Jiich  v.  Bastevfidd,  4  G.  B.  786. 

(ar)  Russell  ▼.  Shenton,  3  Q.  B.  449. 

iy)  For  numerous  instances  of  acts  that  will  amount  to  nuisances,  the 
student  is  referred  to  Addison  on  Torts,  pp.  334-343. 
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from  the  foregoing  that  because  a  person  simply  carries 
on  a  trade  which  is  somewhat  objectionable  to  his 
neighbour,  that  the  carrying  on  of  that  trade  must 
What  acts  are  necessarily  constitute  a  nuisance;  to  amount  to  a 
constitute  a  nuisance,  the  matter  must  go  farther  than  that,  and 
nuwance.  j^.  j^yg^  ^^  shewn  that  there  is  some  special  injury 
resulting  therefrom.  Thus,  a  person  may  possibly  have 
a  material  objection  to  a  butcher's  shop  being  set  up 
next  door  to  him,  and  it  may  deteriorate  from  the  value  of 
his  house,  but  this  act  will  not  of  itself  be  a  nuisance, 
though  if,  by  reason  of  the  way  in  which  the  person 
conducts  his  business,  offensive  smells  penetrate  to 
the  next  house,  then  undoubtedly  it  might  be.  It  is 
not  every  mere  discomfort  a  person  may  experience 
that  will  constitute  a  nuisance,  but  an  injury  to  a 
person's  property  will  (z).  Were  it  otherwise,  the 
question  of  nuisance  or  no  nuisance  would  frequently 
involve  questions  of  fancy,  of  whether  this  person's 
delicacy  made  an  act  a  nuisance  which  to  another 
person  in  the  same  position  would  be  no  nuisance  at 
all  (a). 


Party  liable 
for  probable 
consequence 
of  hit  acts. 


Where  a  nuisance  arises  not  directly  from  the  act 
of  the  defendant  but  only  incidentally  from  something 
he  has  done,  he  is  nevertheless  liable  in  respect  of  it, 
if  it  can  be  considered  as  the  probable  consequence  of 
his  act  (b). 


It  is  no  Where  an  act  is  done  which  really  does  amount  to 

Mtion^mtL^   a  nuisance  to  some  person  or  persons,  it  is  no  defence 
nuisance  that   to  Say  that  the  act  is  a  benefit  to  other  persons  or  to 

the  act  IS  a.,  ,  ,  iii 

benefit  to  other  the  community  at  large,  or  that  the  place  where  it  is 

the^mmunity  Carried  on  is  very  convenient  for  the  public.     Thus, 

at  large.  there  are  many  trades  of  an  oflFensive  character  that 

necessarily  must  be  carried  on,  and  as  to  which  it 


(z)  St.  Eden's  Smelting  Co.  ▼.  Tipping,  1 1  H.  L.  G.  650. 
(a)  See  also  hereon,  Broom's  Corns.  725-726. 
(6)  ChibnaU  ▼.  Paul,  29  W.  R.  536. 
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would  be  a  detriment  to  the  public  were  they  not 
followed ;  but  that  fact  does  not  justify  a  person  in 
establishing  such  a  trade  where  it  prejudices  another 
(c),  he  must  seek  out  another  place  where  he  can 
carry  it  on  without  doing  injury  to  any  ona  And  if 
a  person  comes  to  a  place  where  a  nuisance  is  exist-  Although  a 

11  ■i.,,.,.i        1  J.        .     person  comes 

ing,  he  has  an  equal  right  to  his  legal  remedies  m  to  a  nuisance 
respect  of  that  nuisance  as  if  he  had  been  there  first,  ^lilt^to  havS 
and  the  nuisance  had  been  afterwards  established  (d).  it»hated. 
Where  an  act  of  Parliament  authorizes  the  doing  of 
certain  things,  but  does  not  by  direct  and  imperative 
provisions  order  them  to  be  done,  if  in  doing  them  a 
nuisance  is  created,  the  act  does  not  afford  any  statu- 
tory protection  (e). 

Nuisances  are  divided  into  two  classes,  viz. :  Nuisanocsmay 

be  either 
public  or 

1.  Public  nuisances,  which  are  acts  that  affect  the  p"^***- 
public  at  large,  e.g,  the  digging  of  a  ditch  in  a  public 
road,  or  the  causing  of  a  great  smoke ;  and 

2.  Private  nuisances,  which  are  acts  that  affect  only 
some  particular  individual  or  individuals,  and  not  the 
public  at  large,  eg.  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting 
a  neighbour. 

There  are  very  material  differences  in  the  remedies  Differences 
in  the  case  of  a  public  and  a  private  nuisance.     A  public  in  the  remedy 
nuisance  being  a  public  wrong,  affecting  the  community  jj^Jm  ^^'  **' 
at  large,  a  public  remedy  is  applied  to  it,  and  (except 
in  the  case  presently  mentioned)  a  private  remedy  does 
not  exist.    The  remedies  for  a  public  nuisance  are  two, 


(c)  Bam/ord  v.  TumUy,  31  L.  J.  (Q.  B.)  286  ;  StockpaH  Wateruforks 
Co.  V.  Potter,  31  L.  J.  (Ex.)  9. 

{d)  Per  Byles,  J.,  HUe  v.  Barrow,  27  L.  J.  (C.P.)  208.  Sturgt$  v. 
Bridf/man,  L.  R.  1 1  Ch.  D.  852  ;  48  L.  J.  Ch.  875  ;  28  W.  R.  200. 

(«)  Metropolitan  Atylum  District  v.  Billf  L.  R.  6  App.  Cai.  193  ;  50 
L.  J.  Q.  B.  353 ;  29  W.  R.  617. 
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The  remedies 
in  respect  of 
a  publio 
nuisance  are 
Indictment 
and  Informa- 
tion. 


viz.,  Indictment  and  Information.  An  indictment  is  a 
written  accusation  laid  against  one  or  more  persons  of 
a  crime  or  misdemeanour  preferred  to  and  presented 
upon  oath  by  the  grand  jury  (/),  and  there  are  many 
cases  of  public  nuisances  in  which  an  indictment  is  the 
strictly  proper  course,  e.g,  the  keeping  of  gunpowder 
in  large  quantities  in  close  proximity  to  populous 
neighbourhoods,  the  blocking  up  of,  or  other  injury  to,  a 
public  road,  the  keeping  of  a  disorderly  house,  indecent 
bathing,  or  the  carrying  of  persons  suffering  from  in- 
fectious disorders  through  the  public  streets  in  such  a 
way  as  to  endanger  the  health  of  the  public  {g).  An 
information  is  a  process  preferred  in  the  name  of  the 
Attorney-General  or  Solicitor-General  for  the  purpose 
of  restraining  on  behalf  of  the  public  the  commission 
or  continuance  of  some  public  injury,  and  is  a  remedy 
frequently  resorted  to  in  cases  of  ordinary  public 
nuisances. 


The  remedy 
in  respect  of 
apriyate 
noisance  is 
an  action. 


But  a  person 
may  be  barred 
by  his  laches. 


As  to  a  private  nuisance,  however,  it  is  no  offence 
against  the  public  but  only  against  a  private  individual, 
and,  therefore,  there  is  no  public  remedy,  but  a  private 
one,  in  respect  of  it  This  private  remedy  is  exercised 
by  bringing  an  action  in  which  the  plaintiff  may 
simply  seek  damages  for  the  injury  that  has  been 
done  to  him  by  the  commission  of  the  nuisance,  or 
he  may  seek  an  injunction  to  restrain  the  commission 
or  continuance  of  the  nuisance,  or  he  may  seek  both, 
that  is  to  say,  damages  for  the  injury  already  done  him, 
and  an  injunction  to  prevent  the  continuance  of  such 
injury.  If,  however,  there  has  been  leave  and  licence 
expressly  given,  or  impliedly  given  by  a  person  standing 
by  for  some  time  and  acquiescing  tacitly  in  the  doing  of 
some  act  which  constitutes  a  nuisance — e.g.  if  he  stand 
by  and  sees  a  building  completed  which  he  knows  is 
being  erected  for  the  purpose  of  carrying  on  an  ob- 


(/)  Brown's  Law  Diet  272. 
((/)  See  Broom's  Coms.  961. 
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noxious  trade  amounting  to  a  nuisance — he  will  lose 
his  right  to  an  injunction,  though  it  would  be  otherwise 
were  he  not  aware  that  the  act  would  constitute  a 
nuisance,  or  if  the  nuisance  exceeded  what  he  had 
reasonable  grounds  for  believing  it  would  amount  to  (A). 

It  has  been  mentioned  (t)  that  there  is  one  case  in  wiiere  % 
which  a  private  remedy  will  lie  in  respect  of  the  com-  ^I^maffSSn 
mission  of  a  public  nuisance,  and  that  case  is  where  »» action  in 
although  it  is  a  public  nuisance,  yet  it  more  pre-  a  paUie 
judicially  and  injuriously  affects  some  individual  or*''*''"*®' 
individuals  than  the  public  at  large ;  for  in  this  case,  as 
the  public  remedy  only  lies  for  the  public  at  large,  the 
individual  or  individuals  so  particularly  affected  may 
bring  an  action  or  actions  in  respect  of  the  special 
injury  done  to  him  or  them.     This  is  well  shewn  by  a 
case  commonly  known  as  the  Clapham  bell-ringing 
case  (k).    There  the  plaintiff  resided  in  a  house  ad-  Soiiau  ▼. 
joining  a  Soman  Catholic  chapel  of  which  the  defen- 
dant was  the  priest.     The  defendant  had  caused  to  be 
rung  at  various  times  during  the  day  peals  of  bells 
for  devotional  and  other  purposes  connected  with  such 
chapel,  and  the  noise  was  so  great  as  to  materially 
inconvenience  not  only  the  plaintiff  but  the  public  at 
large  in  the  parish ;  the  ringing  was  in  fact  a  public 
nuisanca     The  plaintiff  sought  an  injunction  against 
the  ringing,  and  it  was  objected  that  it  being  a  public 
nuisance  he   could  not  come  as  an  individual  and 
restrain  it ;  but  it  was  held  that  although  that  was 
certainly  the  rule  as  regarded  public  nuisances  gene- 
rally* yet  here  the  plaintiff,  as  a  person  residing  close 
to    the   nuisance    and    therefore    more    prejudicially 
affected  than  the  public  at  large,  was  entitled  to  an 
injunction. 

Besides    the  before-mentioned    remedies  by  legal  Abatement 

of  nuisances. 

(A)  Addison  on  Torts,  352-354. 

(t)   AnUt  p.  294. 

{k)  SoUau  V.  De  ffdd,  2  Sim.  (N.S.)  133. 
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process  there  is  yet  another  course  that  can  sometimes 
be  taken  by  a  person  aflfected  by  a  nuisance,  and  that 
is  the  abatement  of  it,  which  may  be  defined,  or  de- 
scribed, as  a  remedy  by  the  act  of  the  party,  consisting 
A  public         in  the  removal  and  doing  away  of  the  nuisance.    Here 
can  only  be      again  is  another  difference  between  a  public  and  a 
jjj^jjji^ljj^jy  private  nuisance,  for  in  one  of  the  former  kind  it  can 
*^to*  *^*       ^^y  ^  abated  where  it  does  the  person  abating  it 
some  special  and  peculiar  harm,  but  in   one  of  the 
latter  kind  the  person  prejudiced  has  always  the  right 
of  abating  it  (Z).     Thus,  in  the  case  of  an  obstruction 
placed  on  a  public  road,  strictly  speaking  a  private 
person  has  no  right  to  remove  it  unless  he  requires  to 
pass  that  way,  and  then  as  it  does  him  a  special  and 
peculiar  injury  he  may;  but  in  the  case  of,  say,  the 
erection  of  a  spout  discharging  water  on  to  a  person's 
land,  here,  as  this  is  a  private  nuisance  only  affecting 
that  person,  he  has  a  right  to  remove  it 

Theabfttemeni      The  abatement  of  a  nuisance  must,  however,  be 

mu"be^one   ^^^®  peaceably  and  without  danger  to  life  or  limb; 

peaceably.  go  that  although  if  a  house  is  wrongfully  built  on 
another's  land  (which  will  constitute  both  a  trespass 
and  a  nuisance),  the  person  affected  is  justified  in 
pulling  it  down,  yet  he  cannot  do  so  if  individuals  are 

Notice  nsuaUy  actually  in  the  house  at  the   time  (m).     And  if  to 

necenarj 

before  entering  abate  a  uuisanco  it  is  necessary  to  enter  on  another's 
luidBtoaUte  ^^^^>  notice  must  be  given  to  the  occupier  of  such 
a  nuisance,  j^nd  requiring  him  first  to  remove  it  (n),  unless  it  is 
of  such  a  kind  as  to  render  it  positively  unsafe  to 
wait,  when  an  immediate  entry  will  be  perfectly 
justifiable  (p),  provided  it  is  made  peaceably,  or  at  the 
most  with  as  little  violence  as  is  necessary  under  the 
circumstances.     And  although  a  person  may  be  justi- 


{I)  Broom*8  Coma.  22S-230 ;  Mayor  of  Colcheiter  v.  Brookf  7  Q.  B. 
339  ;  Earl  0/  Lontdale  v.  Nelton,  2  B.  &  C.  302. 
(m)  Perry  v.  /^itzhovft,  8  Q.  B.  757. 
(n)  Ibid. 
(0)  Per  Best,  J.,  Lomdale  v.  Nelson^  2  B.  &  C.  311. 
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fied  in  entering  on  another's  lands  to  abate,  he  is  not  a  penon  may 
justified  in  so  entering  to  prevent  the  commission  of  anotler^sUnds 
a  nuisance  (;,).  ^.PST*' 

Waste  may  be  defined  as  some  act  committed  by  a  iii.  Waste, 
limited  owner  of  an  estate  exceeding  the  right  which 
he  has  therein ;  it  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 
or  devastation,  for  (as  will  be  presently  noticed  {q)  )  an 
act  which  does  not  really  injure  the  property,  but  on 
the  contrary  improves  it,  may  yet  amount  to  waste. 
As  to  who  are  liable  for  waste,  tenants  for  life,  for  years,  Penoim  liable 
at  will,  or  at  sufferance  are ;  but  a  tenant  in  tail  is  not,  ^^  ^^ 
because  he  can  at  any  time  bar  the  entail  and  make 
himself  absolute  owner  of  the  property,  unless  he  be 
a  tenant  in  tail  after  possibility  of  issue  extinct,  and 
then,  as  he  cannot  bar  the  entail,  he  is  liable  for  that 
kind  of  waste  called  equitable  waste.  A  tenant  in  fee 
simple  is  of  course  not  at  all  liable  for  waste,  unless, 
indeed,  he  be  a  tenant  in  fee  with  an  executory  devise 
over  (?•). 

Waste  is  divided,  with  reference  to  the  nature  of  the  Differentkinds 
acts  done,  into  two  classes,  viz.:  ^  "^^ 

1.  Voluntary  waste ; 

2.  Permissive  waste. 

And  it  has  also  been  commonly  divided,  with  refer- 
ence to  the  remedy  in  respect  of  it,  into  two  other 
classes,  viz.: 

1.  Legal  waste; 

2.  Equitable  waste. 

(p)  Addison  on  Torts,  364.  See  further  as  to  Abatement  of  Nuis- 
ances, Addison  on  Torts,  332-366,  Broom's  Corns.  228-230. 

(r/)  Pott^  pp.  298,  299. 

(r)  As  to  the  different  kinds  of  tenancies  above  mentioned,  and  the 
powers  of  such  tenants  in  respect  of  waste  and  otherwise,  see  Williams 
on  Real  Property.  On  the  subject  of  waste  generaUy,  see  also  Lewu 
BowUi'  Catej  Tudor's  Conveyancing  Cases,  37,  and  the  notes  thereon. 
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And  though  now,  in  consequence  of  the  Judicature 
Act,  1873,  as  will  be  presently  noticed  (s),  there  is  no 
further  distinction  in  the  remedy,  yet  the  names  of 
legal  and  equitable  waste  will  undoubtedly  continue  to 
be  used,  at  any  rate  for  a  very  long  time. 

Diatinction  Voluntary  waste  is  where  the  waste  consists  in  the 

▼oionury  and  ^ctivo  doing  of  Something,  whilst  permissive  waste  is  a 
per^Mire       mere  passive  act     Thus,  instances  of  the  former  would 
be  the  pulling  down  of  a  house  or  premises,  the  cutting 
down  of  a  tree,  the  opening  of  new  mines  or  gravel- 
pits,  or  the  turning  of  ancient  meadow  land  into  arable 
land ;  the  latter  would  be  the  suffering  a  house  or 
premises  to  go  to  ruin  through  lack  of  due  repairs. 
To  conatitute   All  the  instances  above  given  of  voluntary  waste  neces- 
waste  the  act   sarily  tend  to  the  depreciation  of  the  inheritance,  and 
l^X^^l^'  amount  to  havoc  or  devastation,  but  voluntary  waste 
P«^y«  may  be  committed  though  it  does  no  real  injury  to  the 

inheritance  or  even  improves  the  estate  {t) ;  thus,  for 
instance,  the  limited  owner  of  a  house,  as  for  life  or  for 
years,  has  legally  no  right  to  pull  it  down  and  rebuild 
it,  or  to  materially  alter  it,  even  though  such  rebuild- 
ing or  alteration  may  really  be  an  actual  benefit  by 
increasing  the  value  of  the  property  {u). 

Waste  by  fire.  If  a  fire  takes  place  and  the  premises  are  thereby 
burnt  down  or  injured,  this  will  be  waste  if  either  done 
wilfully  by  the  limited  owner  or  his  servants  or  agents, 
or  through  his  or  their  negligence  (x). 


(«)  Poiij  p.  299. 

(0  Addison  on  Torts,  257,  and  see  notes  to  Levoit  BowM  Ccue,  Tudor's 
Conveyancing  Cases,  37. 

(tt)  Except,  of  course,  so  far  as  is  now  aUowed  by  the  Settled  Land 
Act,  1882  (44  &  46  Vict.  e.  38,  s.  29).  In  most  cases  of  ameliorative 
waste  the  Court  will  not  at  the  present  day  grant  an  injunction  to  re- 
strain  such  waste  {Doherty  v.  AUman,  L.  R  3  App.  Cas.  709);  although 
it  would  formerly  have  done  so  {Smythe  v.  Carter,  18  Beav.  78),  but 
wiU  simply  leave  the  reversioner  or  remainderman  to  recover  the 
damages  (if  any)  which  he  has  sustained. 

(x)  Addison  on  Torts,  339  ;  see  further  pott,  p.  384. 
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For  all  ordinary  acta  of  waste,  the  person  injured  The  remedy 
thereby  had  his  remedy  at  law  for  damages,  and  Jn  **'  ^**  • 
equity  for  an  injunction  either  to  restrain  threatened 
waste  or  the  continuance  of  waste  already  commenced ; 
and  by  the  Common  Law  Procedure  act,  1854  (y), 
power  was  also  given  to  the  courts  of  common  law  to 
grant  an  injunction,  and  by  a  still  later  act  (z)  power 
was  given  to  the  courts  of  equity  to  award  damages. 
Now  under  the  provisions  of  the  Judicature  Act,  1873  (a), 
the  remedy,  for  either  an  injunction  or  damages,  or  for 
both,  is  by  action  in  any  division  of  the  High  Court  of 
Justice. 


Now  as  to  the  other  division  of  waste,  viz.,  legal  and  DiBtinction 
equitable.    Waste  was  said  to  be  legal  when  there  was  andeqStaSe 
a  remedy  at  law  for  it,  and  therefore  all  ordinary  cases  ^'^••*«- 
of  waste  are,  whether  voluntary  or  permissive,  equally 
legal  waste.     But  waste  was  said  to  be  equitable  when 
it  was  only  recognised  as  waste  and  relieved  against  in 
equity.     It  occurred  in  this  way:  If  an  estate  was 
given  to  a  limited  owner  expressly  without  impeach- 
ment for  waste,  at  law  he  was  allowed  to  commit  with- 
out restriction  any  act  of  waste  he  chose,  this  being 
indeed  strictly  according  to  the  manner  in  which  it 
was  given  to  him ;  but  in  equity,  notwithstanding  it 
was  so  given,  the  Court  would  interfere  to  prevent  the 
pulling  down   of   the  family   mansion-house   or  the 
cutting  down  of  ornamental  timber,  such  acts  being 
considered  by  the  Court  to  be  either  malicious,  extrava- 
gant,  or  humorsome,  and  this   was   called  equitable 
waste.     As  to  the  remedy  in  this  case,  the  distinction  ProyUion  of 
is  certainly  now  done  away  with  by  the  Judicature  Act^iSTa*** 
Act,   1873   (6),  that  statute  providing  (c)  that  « an  ^J^^J^^^^® 


iy)  17  &  18  Vict,  a  125,  a.  79. 
(2)  21  &  22  Vict  c  27. 
(a)  36  &  37  Vict  a  66. 
(6)  36  &  37  Vict  a  66. 
(c)  Sect  25  (2). 
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estate  for  life  without  impeachment  for  waste  shall  not 
confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  descrip- 
tion known  as  equitable  waste,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  in- 
strument creating  the  estate/'  This  provision  arises 
naturally  from  the  union  effected  by  the  act  of  the  dif- 
ferent courts,  for  it  would  have  been  an  anomaly  to 
have  allowed  a  remedy  for  this  kind  of  waste  to  have 
existed  in  the  Chancery  Division  of  the  High  Court 
of  Justice  and  not  in  the  Queen's  Bench  Division ; 
and  therefore  now,  whatever  is  the  nature  of  the 
waste  committed,  the  action  in  respect  of  it  can 
be  commenced  indiscriminately  in  either  division, 
but,  notwithstanding  this,  wrongful  acts  committed 
by  limited  owners  holding  without  impeachment  for 
waste  would  yet  appear  to  be  properly  described  as 
equitable  waste  (d). 


Oeneral 
remarkr. 


It  was  stated  at  the  commencement  of  the  present 
chapter  that  trespass,  nuisances,  and  waste  were  the 
most  ordinary  and  important  kinds  of  torts  affecting 
land,  and  of  these  instances  might  be  enumerated  and 
dwelt  upon  at  great  length,  but  to  do  this  is  not  the 
object  of  the  present  work,  neither  does  space  permit. 
The  student  will  also  have  noticed  that  various  points 
touched  upon  pertain  more  especially  to  conveyancing 
and  the  law  of  real  property,  and  such  matters  have 
therefore  been  considered  as  cursorily  as  possible. 


Slander  of 
Title. 


Another  tort  indirectly  affecting  land  may  here  be 
shortly  referred  to,  viz. : — slander  of  title.  If  lands  or 
chattels  are  about  to  be  sold  by  auction,  and  a  person 
declares  in  the  auction-room  or  elsewhere  that  the 
vendor's  title  is  defective,  or  makes  other  statements 


{d)  As  to  equitable  waste,  see  Oarth  t.  CoU<m^  I  White  and  Tudor's 
Equity  Cases,  697,  and  the  notes  thereon.  Snell^s  Principles  of  Equity, 
565. 
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calculated  to  deter,  and  which  do  deter  people  from 
buying,  or  from  buying  at  as  high  a  price  as  would 
otherwise  have  been  the  case,  this  is  actionable  unless 
the  truth  of  the  statement  can  be  proved.  In  all 
such  cases,  however,  the  plaintiff  must  prove  special 
damage  caused  to  him  by  the  defendant's  act.  This 
right  of  action  for  slander  of  title  does  not  only  exist 
as  regards  land,  but  also  as  regards  chattels  (e). 


{e)  AddisoD  on  Torts,  231,  232. 
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CHAPTER  III. 

OF  TORTS  AFFECTING  GOODS  AND  OTHER  PERSONAL  PRO- 
PERTY, AND  HEREIN  OF  THE  TITLE  TO  THE  SAME. 

Torta  to  goods,  Torts  to  goods  and  other  personal  property  mainly 
under  the  come  Under  one  of  two  divisions,  viz. :  ( i )  Trespass, 
paMctel^"  which  is  called  trespass  de  bonis  asportatis ;  and  (2) 
oMportatis,  or    Conversion.    The  former  may  be  defined  as  the  wrongful 

convenion.  _  , 

meddling  by  a  person  with  the  goods  of  another,  either 
by  removing  them  or  otherwise  dealing  with  them  (/) ; 
and  the  latter  as  the  removal  by  a  person  of  goods 
from  the  possession  of  another  with  the  design  either 
of  depriving  that  other  of  them,  or  of  exercising  some 
dominion  or  control  over  them  for  his  own  benefit  or 
the  benefit  of  some  third  person  (g). 

Modeofoon-        We    wiU   consider   the    subject   in  the  following 

■idering  torti 

to  goods,  &c.,  manner : — 

adopted  in 
this  chapter. 

1.  The  title  necessary  to  enable  a  person  to  sue  in 
respect  of  a  tort. 

2.  The  distinction  between  trespass  and  conversion, 
and  particular  cases  of  eacL 

3.  Justification  of  the  tortious  act. 

4.  Some  miscellaneous  points  connected  with  the 
subject. 


(/)  See  Addison  on  Torts,  457. 
(g)  Ibid.  458. 
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The  mere  fact  of  a  person  having  goods  in  his  pos-  i.  Title, 
session  generally  raises  a  presumption  that  they  are 
his  property,  and  that  he  has  a  perfect  title  to  them,  Pottenioii 
so  that  he  can  dispose  of  and  deal  with  them  to  the  ^J^mption 
fullest  extent ;  and  generally  speaking  the  mere  fact  of  ®'  ***^®' 
bare  possession  constitutes  a  sufficient  title  to  enable 
the  party  enjoying  it  to  maintain  an  action  against 
a  mere  wrongdoer  (h) ;  but  this  is  not  always  so,  for 
a  person  may  have  possession  of  goods,  and  yet  have 
no  real  title  to  them,  or  an  imperfect  one. 

As  to  stolen  goods,  the  thief  naturally  has  no  good  ab  to  stolen 
title  to  them,  and  the  law  is  (except  in  the  case  of  bills  *^®^^' 
of  exchange,  promissory  notes,  and  other  negotiable 
instruments  (i)  )  that  he  can  give  no  title  to  them 
except  by  a  sale  in  market  overt  (i,e.  open  market), 
and  not  even  then  if  the  thief  is  prosecuted  to  convic- 
tion.    By  a  sale  in  market  overt  is  meant  selling  goods  what  ia  meant 
in  open  market  as  opposed  to  selling  them  privately,  ll^^^^ 
In  the  country,  the  market-place  or  piece  of  ground 
set  apart  by  custom  for  the  sale  of  goods,  is  in  general 
the  only  market  overt  there ;  but  in  London,  and  in 
other  towns  when  so  warranted  by  custom,  a  sale  in  an 
open  shop  of  proper  goods  is  equivalent  to,  and  in  fact 
amounts  to,  sale  in  market  overt  (k).     This  advantage  The  advantage 
of  a  sale  in  market  overt  existed  at  common  law  (I),  market  overt 
and  is  of  material  importance,  enabling  as  it  does  a  ^mmon*Lw. 
person  to  give  a  good  title  to  goods  where  he  could  not 
have  done  so  by  a  private  sale  of  them ;  but  it  must 
also  be  carefully  borne  in  mind,  as  stated  above,  that 
there  is  one  case  in  which  even  this  kind  of  sale  by  a 
wrongful  owner  will  not  have  this   effect,  it  being 


(A)  Armory  v.  Ddamirie,  I  S.  L.  C.  374,  I  Strange,  504  ;  per  Lord 
Campbell,  C. J.,  in  JefrUi  ▼.  Oreat  Western  Ry,  Co,,  5  £.  &  B.  805. 

(»)  Aa  to  which,  see  anU,  p.  155,  and  the  case  of  Miller  v.  Jtace,  there 
referred  to. 

(k)  Brown's  Law  Diet  332. 

(I)  See  the  case  of  Market  Overt,  Tndor*s  L.  G.  Mer.  Law,  713,  and 
also  see  Crane  v.  London  Dock  Co.,  33  L.  J.  (QB.)  224. 
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24  &  25  Vict,  provided  by  statute  (m)  that  where  a  person  shall  be 
c.  96, 8. 100.  prosecuted  for  a  felony  or  misdemeanour  in  respect 
of  goods  or  other  personal  property  on  behalf  of  the 
owner  or  his  representatives,  and  shall  be  convicted 
thereof,  the  property  in  respect  of  which  the  offence 
is  committed  shall  be  restored  to  the  owner  or  his 
representative,  and  the  Court  before  whom  the  cri- 
minal offence  is  tried  may  order  their  restoration.  It 
has,  however,  been  decided  that  this  power  given  to 
such  Couit  is  not  exclusive,  but  only  cumulative,  and 
Effect  of  this  that  the  effect  of  the  act  is  to  revest  the  right  of  pro- 
perty and  of  possession  in  the  owner  or  his  represen- 
tative without  any  such  order,  so  that  he  has  a  right  to 
require  the  person  having  possession  of  the  stolen  pro- 
perty to  deliver  it  up,  and  if  he  does  not  do  so,  to  sue 
him  for  it  (n).  And  it  has  been  decided  that  where 
goods  have  been  obtained  by  fraud  and  false  pretences, 
so  that  no  property  therein  passes  to  the  person  who 
has  so  obtained  them,  and  this  person  then  professes 
to  dispose  of  them  to  another  who  takes  bond  fide 
before  the  fraud  is  discovered,  yet  the  latter  is  liable  to 
be  sued  by  the  original  owner  in  respect  of  them,  for 
in  such  a  case  the  property  remains  where  it  originally 
was,  and  the  title  which  is  attempted  to  be  given  is 
one  it  was  impossible  to  give  (p).  If,  however,  the 
property  has  passed  and  then  the  goods  have  been 
resold,  there  is  no  right  to  recover  them  from  the 
person  who  has  acquired  them  bond  fide  for  value 
before  avoidance  of  the  contract  under  which  the 
property  passed  {p). 


(m)  24  &  25  Vict.  &  96,  8.  100,  re-enacting  7  &  8  Greo.  4,  a  29,  s. 

57- 
(n)  ScalUrgood  v.  Sj/lvester^  19  L.  J.  (Q.B.)  447. 

(0)  Candy  v.  Lindsay  L.  R.  3  App.  Cas.  459 ;  47  L.  J.  Q.  B.  481  ; 
affirming  the  decision  of  the  Court  of  Appeal  in  Idndsay  v.  Oundy^  L. 
R.  2  Q.  B.  Div.  96 ;  46  L.  J.  Q.  B.  233  ;  which  reversed  the  decision 
of  the  court  below,  L.  R.  I  Q.  B.  Div.  348  ;  45  L.  J.  Q.  B.  381. 

(p)  Moyee  v.  Newington,  L.  R.  4  Q.  B.  D.  32 ;  48  L.  J.  Q.  B.  1 25; 
Walker  v.  Matthews,  L.  R.  8  Q.  B.  D.  109 ;  51  L.  J.  Q.  B.  243. 
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And  as  to  one  particular  kind  of  property,  viz.,  a  Special  pro- 
horse,  it  is  expressly  provided  that  even  although  ^^^oj^jlj,^^ 
bought  in  market  overt,  a  sale  of  it  will  confer  no 
better  title  than  the  vendor  had,  unless  it  has  been 
exposed  there  for  sale  for  an  hour  between  ten  in 
the  morning  and  sunset,  and  also  the  price,  colour, 
and  marks  of  it,  together  with  the  names,  descriptions, 
and  abodes  of  the  buyer  and  seller,  have  been  taken 
down  by  the  book-keeper ;  and  even  if  these  formalities 
are  complied  with,  if  the  horse  has  been  stolen,  the 
rightful  owner  may  at  any  time  within  six  months 
after  the  sale  recover  it,  on  tendering  to  the  person 
possessed  of  it  the  price  he  has  bond  fide  paid  for  it  (3). 

A  person  who  has  found  goods  does  not  acquire  any  Bighti  of  a 
absolute  title  by  such  finding,  but  he  does  acquire  a  **  •'^  8©  • 
qualified  title  that  will  be  good  against  all  the  world 
except  the  rightful  owner  or  his  representatives.  This 
was  decided  in  the  important  case  of  Armory  v.  Armory  t. 
Delamirie  (r).  There  the  plaintiff,  a  chimney-sweeper's  *'**'^- 
boy,  had  found  a  jewel,  and  taken  it  to  the  shop  of  the 
defendant,  a  goldsmith,  to  know  what  it  was ;  he  there 
delivered  it  to  the  defendant's  apprentice,  who,  under  a 
pretence  of  weighing  it,  took  out  the  stone,  and  the 
master,  the  defendant,  offered  him,  the  plaintiff,  three* 
halfpence  for  it.  On  his  refusing  to  accept  this,  and 
requiring  to  have  the  jewel  back,  the  socket  was  re- 
turned to  him  without  the  stone,  and  this  action  was 
brought  in  respect  of  the  wrongful  conversion,  for  the 
recovery  of  the  jewel,  or  for  damages.  It  was  ob- 
jected that  the  plaintiff  had  no  title  to  enable  him  to 
sue  in  respect  of  the  wrongful  conversion,  but  the  Court 
decided  that  he  might  do  so,  as  though  he  had  no  abso- 
lute title  to  it,  yet  he  had  a  title  against  every  one  but 
the  rightful  owner.  So  also  where  a  person  picked  up 
a  parcel  of  bank  notes  in  the  defendant's  shop,  and 


(9)  2  &  3  P.  &  M.  a  7 ;  31  Eliz.  a  12. 
(r)  I  S.  L.  C.  364 ;  I  Stnmge,  504. 
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temporarily  deposited  it  with  the  defendant  to  restore 
to  the  true  owner  when  he  was  ascertained,  and  no 
owner  appeared  to  claim  them,  it  was  held  that  the 
original  finder  might  recover  them  from  the  defen* 
dant  (s).  These  cases  illustrate  the  rule  already  stated, 
that  bare  possession  is  generally  sufficient  title  as  against 
wrongdoers.  If  an  honest  finder  sells  to  a  person  bond 
fide  in  market  overt,  he  will  give  a  perfect  title,  as  there 
is  here  no  one  liable  to  be  prosecuted  and  convicted. 

Treaiure  Any  money,  coin,  gold,  silver,  plate  or  bullion  found 

trove.  {f,r(mo^  in  the  earth  or  sea,  the  owner  whereof  is  un- 

known, is  called  treasure  trove.  The  property  therein, 
and  the  title  thereto,  under  different  circumstances, 
vests  either  in  the  Crown,  the  lord  of  the  manor  within 
whose  limits  it  is  found,  or  the  finder  (^). 

A  judgment  A  person  purchasing  goods  from  one  against  whom  a 
the  titu  tf ***  judgment  has  been  signed  gains  a  perfect  title  to  such 
8**^  goods  unless  they  are  actually  taken  in  execution,  or 

he  has,  at  the  time  of  acquiring  his  title,  notice  that  a 
writ  of  execution  is  lying  unexecuted  in  the  hands 
of  the  sheriff,  under  which  the  goods  might  be  seized  {u). 
A  person  purchasing  goods  from  one  who  has  been 
actually  adjudicated  a  bankrupt  can  gain  no  title  to 
them,  nor  can  he  after  an  act  of  bankruptcy  and  before 
adjudication,  unless  he  has  bought  them  hond  fide  with- 
out  notice  of  the  act  of  bankruptcy  (x). 

Property  in  In  animals  of  such  a  nature  as  horses,  cows,  sheep, 

1^^**^  "^     &c.,  a  person  may  of  course  have  an  absolute  property, 

but  in  animals  of  a  wild  nature  and  not  ordinarily  in 

man's  dominion,  called  animals  feroe  nattvroe,  he  can 

only  gain  a  qualified  property,  as  by  taming  them,  or 


(«)  Bridge*  ▼.  Hawkenoarth,  21  L.  J.  (Q.B.)  75. 

(0  Brown's  Law  Diet.  539. 

(tt)  19  &  20  Vict  o.  97,  s.  I. 

(«)  32  &  33  Vict  c.  71,  M.  94,  95. 
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their  being  on  his  land,  or  their  being  so  young  as  not 
to  be  able  to  get  away,  or  by  reason  of  his  being  pos- 
sessed of  a  forest,  chase,  or  rabbit-warren.  Also  in 
fish  a  person  may  gain  a  title  by  harpooning  or  hooking 
them  (y). 

Where  a  person  leases  his  lands  to  another  without  Property  in 
reserving  the  game,  it  belongs  by  the  common  law  to foTieMeeat 
the  tenant ;  but  by  the  principal  Game  Act  (z),  it  is  J^^no?now. 
provided  that  in  all  cases  of  tenancies  existing  before 
the  passing  of  that  act  (a),  the  landlord  shall  have  the 
right  to  the  game  except  such  right  has  been  expressly 
granted  or  allowed  to  the  tenant^  or  a  fine  shall  upon 
the  grantii]^  or  renewal  of  the  lease  have  been  taken  (6). 
Under  this  act  in  the  future  the  occupier  for  the  time 
being  of  lands  has  the  sole  and  exclusive  right  of  killing 
and  taking  the  game  upon  the  land,  unless  such  right 
be  reserved  to  the  landlord  or  any  other  person.  Where 
any  landlord  has  reserved  to  himself  the  right  of  killing 
game  upon  any  land,  it  is  lawful  for  him  to  authorise 
any  other  person  or  persons  who  shall  have  obtained 
an  annual  game  certificate  to  enter  upon  such  land  for 
the  purpose  of  pursuing  and  killing  game  thereon  (c). 

The  subject  of  ground  game  is  however  now  governed  Ground  Game 
by  the  Ground  Game  Act,  1880  (d).  Under  this  act  ^^  '®^ 
every  occupier  has  as  incident  to,  and  inseparable  from 
his  occupation,  the  right  either  by  himself  or  by  persons 
duly  authorised  by  him  in  writing,  to  kill  and  take  and 
sell  ground  game,  concurrently  with  any  other  person 
who  may  be  entitled  to  kill  and  take  same,  and  every 
condition  or  agreement  which  purports  to  divest  the 
occupier's  rights  in  this  respect  is  void  (e).     This  pro- 

{y)  Addison  on  Torts,  495. 
(z)  I  &  2  Wm.  4,  a  32. 
(a)  5  Oct  1831. 
(6)  I  &  2  Wm.  4,  a  32,  8.  7. 
{c)  Sect.  II. 

(d)  43  &  44  Vict  a  47. 

(e)  Sects.  I,  3,  4,  8. 
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\ision  does  not,  however,  apply  to  cases  in  which  at  the 
time  of  the  passing  of  the  act  (September  7,  1880), 
the  right  of  taking  game  is  for  valuable  consideration 
vested  in  some  person  other  than  the  occupier  (/). 

II.  Distinction  The  distinction  between  the  wrongful  acts  of  trespass 
ireJpaM  to  ^°^  conversion  somewhat  appears  from  the  definitions 
goodiwid  already  given  of  each  of  those  acts  (^),  and  it  is  well 
goodt.  shewn  in  the  following  passage  from  Mr.  Addison's 

work  on  Torts.  It  is  there  stated  (A) :  "  If  a  man  who 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass,  but  he 
is  not  guilty  of  a  conversion  of  them  unless  he  removed 
the  goods  for  the  purpose  of  taking  them  away  from 
the  plaintiff,  or  of  exercising  some  dominion  or  control 
over  them  for  the  benefit  of  himself  or  of  some  other 
person.  Thus,  where  the  plaintiff  and  defendant,  who 
were  porters  on  the  Custom  House  quay,  had  each  small 
boxes  in  a  hut  on  the  quay  for  storing  small  parcels  of 
goods  until  they  could  be  put  on  board  ship,  and  the 
plaintiff  placed  some  goods  in  the  hut  in  such  a  manner 
that  the  defendant  could  not  get  to  his  box  without 
removing  them,  which  he  accordingly  did,  but  forgot 
to  put  them  back  again,  and  the  goods  were  lost,  it 
was  held  that  the  defendant  had  a  right  to  remove  the 
goods,  and  so  far  in  no  fault;  but  as  he  had  not  returned 
them  to  the  place  where  he  found  them,  there  might  he 
ground  for  an  action  for  a  trespass  in  meddling  with 
theni,  hut  that  there  was  no  conversion  of  them^  as  the 
defendant  had  not  in  anywise  disturhed  the  plaintiffs 
dominion  or  ownership  over  the  property^  From  this 
the  distinction  between  these  two  torts  is  very  mani- 
fest, and  it  will  be  noticed  that  the  conversion  of  goods 
is  an  act  going  beyond  a  mere  trespass  to  them. 


(/)  Sect.  5. 
{g)  Ant",  p.  302. 
{h)  Page  458. 
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Numerous  instances  of  trespass  might  be  given  ;  inaUncea  of 
thus  in  the  case  of  carriers  of  goods  or  innkeepers,  g^[^*|"  *^ 
dealing  wrongfully  with  the  goods  they  are  conveying 
or  holding,  here  are  common  instances  in  which  an 
action  will  lie  (e).     So  also  if  a  wrongful  distraint  is 
made  on  goods,  this  is  a  trespass  (k). 

If  one  person  lends  out  to  another,  or  gives  to  another  Duty  of 
to  carry,  any  article  of  a  highly  dangerous  character,  SJii!?"riiig 
or  which,  though  not  naturally  dangerous,  has  yet  such  ^??f J'SJ^Je 
defects  as  to  make  it  dangerous,  of  which  fact  he  is  or  carried,  or 
ought  to  be  aware,  he  is  liable  for  any  injury  done  to  anfmSf  which 
property  thereby  (I).      And  any  person  who  keeps  J^jU^?^ 
animals  or  other  creatures  which  may  escape  and  do 
injury  to  property,  is  liable  for  any  injury  occasioned 
by  them  (m),  for  it  is  the  duty  of  the  owners  to  keep 
such  creatures  with  special  care,  so  that  they  may  do 
no  injury.     With  regard,  however,  to  animals  /er<B 
naturcB,    such    as   rabbits,    and    with   regard  also  to 
pigeons,  it  seems  that  though  a  person  breeds  them  on 
his  land,  as  he  only  has  property  in  them  whilst  on 
his  land,  he  is  not  liable  if  they  escape,  for  any  injury 
they  may  do,  the  only  remedy  of  the  person  injured 
being  to  capture  or  destroy  them  (n). 

In  the  case  of  creatures  which  are  by  their  very  injuiy  by 
nature  likely  to  do  injury,  the  owner  is  always  liable  ItSSaSa'and 
for  any  damage  done  by  them;  but  in  the  case  of^'j™^'*®* 
animals  not  of  such  a   character,  to  make  a  person  ferocioa?. 
liable  for  injuries  to  property  done  by  them,  a  previous 


(t)  See  as  to  Carriers,  aiUet  PP*  1 05-1 12  ;  as  to  Innkeepers,  auto,  pp. 
112,113. 

(A;)  As  to  which,  see  anUf  p.  68,  and  Semayne't  Ccue  there  referred 
to  ;  also  as  to  when  a  person  will  be  a  trespasser  ah  initio,  see  anUj  p. 
70,  and  the  Six  Carpenters'  Case  there  referred  to. 

(0  Blaketnor  y.  Bristol  and  £x€ter  Ry.  Co.,  27  L.  J.  (Q.B.)  167. 

(m)  Rylandt  y.  PUtdier,  L.  R.  3  H.  L.  Cas.  330 ;  34  L.  J.  Ex.  177. 
See  as  to  the  application  of  this  case,  Anderson  v.  OppaiheimeTf  49  L. 
J.  Q.  B.  (App.)7o8. 

(n)  Addison  on  Torts,  113. 
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scienter  or  knowledge  of  the  creatures'  mischievous  pro- 
pensities must  be  proved.  This  is  shewn  more  particu- 
larly with  regard  to  injuries  to  the  person  (o),  but  it  has 
also  application  to  injuries  to  personal  property.  On 
the  above  principle,  therefore,  that  the  scienter  of  the 
owner  must  be  shewn,  it  was  formerly  held  that  if  a 
man's  dog  strayed  and  trespassed  on  another's  land, 
and  by  biting,  worrying,  or  otherwise,  injured  that 
other's  sheep  or  cattle,  unless  the  owner  could  be 
proved  to  have  known  that  his  dog  had  previously  so 
acted,  he  was  not  liable,  because  it  was  said  the 
worrying  and  killing  of  sheep  is  not  in  accordance 
with  the  ordinary  instinct  and  nature  of  the  animal  (p). 
The  contrary  is  however  now  the  law,  it  being  en- 
acted (q)  that  "  the  owner  of  every  dog  shall  be  liable 
in  damages  for  injury  done  to  any  cattle  or  sheep  by 
his  dog ;  and  it  shall  not  be  necessary  for  the  party 
seeking  such  damages  to  shew  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge 
of  such  mischievous  propensity,  or  that  the  injury 
was  attributable  to  neglect  on  the  part  of  such 
owner  "(r).  Damages,  where  not  exceeding  ;^5,  are 
under  the  provisions  of  this  act  recoverable  summarily 
before  a  justice  or  justices  in  petty  sessions.  It  will 
be  noticed  that  the  words  used  in  the  Act  are  injuries 
to  "  cattle  and  sheep  "  only,  so  that  as  to  injuries  to 
animals  not  coming  under  those  designations,  or  to 
other  personal  property,  the  rule  as  to  the  necessity 
of  the  scienter  of  the  owner  still  remains  law,  e.g.  in 
the  case  of  an  injury  done  by  one  dog  to  another, 
this  must  be  proved.  It  has,  however,  been  decided 
(certainly  as  it  would  appear  giving  a  somewhat 
extended  meaning  to  the  word)  that  the  term  ''  cattle  " 
in  the  act  does  include  horses  (s), 

(o)  See  this  notioed  in  chapter  vi.  "  Of  Torts  ariBing  particularly  from 
negligence,*'  pott,  p  371. 

(p)  Addison  on  Torts,  112,  113. 

iq)  28  k  29  Vict,  c  60. 

(r)  Sect.  I . 

(«)  Wright  Y.  Peartan,  L.  R.  4  Q.  B.  582  ;  38  L.  J.  (Q.B.)  312. 
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The  doctrine  of  merUer  in  relation  to  injuries  to  The  dootnne 
animals  has  been  held  not  to  be  applicable  to  cases  Soe^uppiy 
where  there  is  an  independent  obligation  by  contract  ^^^biSS?  " 
to  take  reasonable  care;  so  that  where  the  plaintiff  exiting  by 
entrusted  the  defendant  with  a  colt  to  take  care  of,  ^^     ^ 
and  the  defendant  put  it  in  a  field  near  to  where  he 
kept  a  bull,  and  the  bull  gored  the  colt,  it  was  held 
that  the   defendant  was  liable  although  he  had  no 
scienter  of  the  bull's  viciousness,  and  in  fact  had  always 
believed  it  to  be  a  perfectly  gentle  animal  (t). 


Although  a  person  is  not  liable  as  a  trespasser  for  if  a  dog  of  a 

"  iVOUl 

propenail^ 
Jidc 


his  dog  straying  on  to  his  neighbour's  lands  {u),  yet  if  ^^^^ 
it  be  of  a  peculiarly  mischievous  propensity  which  is"*»7"»nddoei 


known  to  him,  he  is  liable  for  any  injury  it  may  do  to  owner  u  liable, 
his  neighbour's  property  (x) ;  and  if  a  dog  whose  nature 
it  is  to  destroy  game,  or  who  has  been  trained  for  that 
purpose,  strays  on  to  another's  land  and  does  injury  in 
that  way,  the  owner  is  liable  in  respect  of  all  such 
i^j^ry  (y). 

To  kill  or  injure  any  creature  the  property  of  another  it  i« »  J???^®'" 
is  a  tortious  act,  for  which  the  person  so  killing  or  injure  another 
injuring  will  be  liable,  even  although  the  creature  be  ""^J  ^^ 
only  a  dog  or  a  cat     And  it  will  also  be  a  tortious 
act  to  kill  the  dog  of  another,  although  it  is  actually 
known  to  be  of  a  ferocious  disposition,  and  is  found 
going  at  large ;  unless,  indeed,  it  is  actually  attacking 
a  person  at  the  time  when  it  is  killed  {%). 

A  person  is  not  justified  in  killing  his  neighbour's  even  though 
dog  or  cat  which  he  finds  on  his  land  unless  the  ^* "  **'*^^*^' 
animal  is  in  the  act  of  doing  some  injurious  act  which 
can  only  be  prevented  by  its  slaughter  (a).     And  it 

(0  Smith  V.  Cook,  L.  R  I  Q.  B.  D.  79  :  45  L.  J.  (Q.B.)  122. 

(tt)  See  ante,  p.  26a 

{x)  Addison  on  Torts,  112. 

(y)  Read  v.  Edwards^  17  O.  B.  (N.S.)  245  ;  34  L.  J.  O.  P.  32. 

(z)  Addison  on  Torts,  469,  470. 

(a)  Ibid. 
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Injury  done  lias  been  held  that  if  a  person  sets  on  his  lands  a  trap 
by  tr»p«.  £qj  foxes,  and  baits  it  with  such  strong-smelling  meat 
as  to  attract  his  neighbour's  dog  or  cat  on  to  his  land 
to  the  trap,  and  such  animal  is  thereby  killed  or 
injured,  he  is  liable  for  the  act,  though  he  had  no 
intention  of  doing  it,  and  though  the  animal  ought 
not  to  have  been  on  his  property  (6). 

initaneei  of         Numerous  instances  might  also  be  given  of  conver- 
convcmon.      ^^^^^  ^^   ^^^q  appropriation  of  goods  by  a  bailee,  or 

where  one  finding  anything,  refuses  to  give  it  up  to 
the  real  owner  on  demand  made ;  or  where  a  tenant 
severs  fixtures  from  the  premises  of  which  he  is  tenant 
and  appropriates  them  to  his  own  use.  On  "  conver- 
sion **  the  student  is  again  referred  to  the  distinction 
already  noticed  between  it  and  a  simple  trespass  (c). 

Convenion  A  person  can  be  guilty  of  an  act  of  conversion  by 

aA  agent'i  act,  his  agent ;  and  the  ratification  of  a  prior  act  of  con- 
ratifi«!t?on^  vcrsion  Originally  unauthorized  will  amount  to  a  con- 
version by  the  person  so  ratifying  it,  provided  the 
person  doing  the  act  professes  at  the  time  to  be  doing 
it  as  his  agent,  and  this  is  an  ordinary  doctrine  apply- 
ing not  merely  to  conversion,  but  to  other  matters 
generally  (d).  Thus  if  A.  meddles  with  the  goods  of 
B.  and  takes  them  away,  professing  to  act  in  so  doing 
for  C,  who  gave  him  no  instruction  or  authority  to 
do  so,  but  C.  afterwards  acknowledges  and  ratifies  the 
act,  it  amounts  to  his  conversion.  But,  in  order  to 
make  a  ratification  have  this  effect,  it  must  be  with 
the  full  knowledge  of  the  nature  of  the  act  committed, 
or  with  an  intention  to  adopt  that  act  at  all  events  (e), 
so  that  where  a  landlord  gave  a  broker  a  warrant  to 
distrain  for  rent,  and  the  broker  took  away  and  sold 


(6)  Toumund  v.  WaJtken,  9  East,  277. 

(c)  Ante,  pp.  302,  30S. 

(d)  See  I  S.  Lb  C.  379-383  ;  and  see  m  to  ratification  of  an  agent's 
act  generally,  anUf  p.  1 1 8. 

(e)  1  S.  L.  C.  381. 
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a  fixture  and  paid  the  proceeds  to  the  landlord,  who 
received  them  without  inquiry,  but  yet  without  any 
knowledge  of  the  broker's  irregularity,  it  was  held 
that  no  such  authority  appeared  as  would  sustain  an 
action  against  the  landlord  (/). 

If  a  person  in  any  way  unlawfully  meddles  with  when » 
and  takes  away  the  goods  of  another,  an  act  of  con-  neoeMitryto 
version  is  at  once  committed,  and  an  action  for  such  ««*»^i«  f 

'  peivon  to 

conversion  may  be  maintained  immediately  against  maintain  an 
him.  Thus  in  the  case  of  Cochrane  v.  Rymill  (g),  ^nveni^on. 
the  plaintiff  advanced  money  to  one  Peggs  on  a  bill 
of  sale  of  his  effects.  The  defendant,  an  auctioneer, 
without  notice  of  the  plaintiff's  rights,  by  the  direction 
of  Peggs,  sold  the  effects,  and  after  deducting  money 
he  had  advanced  Peggs  on  account,  paid  the  whole 
balance  to  him.  The  plaintiff  sought  to  recover  the 
value  of  the  goods  on  the  ground  of  their  conversion 
by  the  defendant,  and  it  was  held  that  the  plaintiff 
was  entitled  to  recover,  for  the  dealing  with  the  pro- 
perty and  sale  by  the  defendant  amounted  to  a  con- 
version (A).  But  if  goods  come  to  a  person's  hands 
lawfully,  in  the  first  instance,  and  he  detains  them, 
to  enable  the  owner  to  maintain  an  action  for  con- 
version, he  must  first  make  a  demand  for  such  goods, 
and  then,  on  refusal  to  deliver  them,  he  may  sue  for 
the  conversion  (i).  This  demand  for,  and  refusal  of, 
the  goods  furnishes  evidence  of  a  conversion  of  them 
either  then  or  at  some  time  previously  (k). 


(/)  Freeman  v.  JU)8Ker,  13  Q.  B.  78a 

ig)  27  W.  R.  776,  40  L.  T.  744.  This  case  !■  perfectly  distinguish, 
able  from  a  subsequent  ease  of  National  Mercantile  Bank  ▼.  RymiU,  44 
L.  T.  767  (on  appeal)  reversing  decision  below,  44  L.  T.  307. 

(A)  See  also  hereon  HoUifU  v.  Fowler^  L.  R  7  H.  L.  757  ;  20  W.  R. 
808  ;  Oanly  v.  Ledwidge,  10  Ir.  Repa.  (C.  L.)  33.  It  would,  however, 
appear  that  if  in  Cochrane  v.  Rymill  the  goods  had  been  sent  to  the 
defendant,  the  auctioneer,  in  the  ordinary  and  usual  course  of  business, 
the  decision  would  have  been  different  (see  National  Mercantile  Bank 
V.  Hampton,  L.  R.  5  Q.  B.  D.  177 ;  28  W.  R  424;  Taylor  v. 
McKeandy  L.  R  5  O.  P.  D.  358 ;  49  L.  J.  O.  P.  563  ;  28  W.  R  628. 

(i)  Thorogood  v.  Robimon,  6  Q.  K  772. 

(k)  WUion  V.  Girdletloney  5  K  &  Aid.  847. 
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When  a 
person  ii 
justified  in 
ref  using  to 
deliver  goods 
to  the  owner. 


There  are,  however,  some  cases  in  which  a  person  is 
justified  in  refusing  to  deliver  up  goods  in  his  posses- 
sion though  he  is  not  the  owner  of  them,  and  in  which 
his  refusal  will  not  render  him  guilty  of  a  conversion. 
Thus,  if  goods  are  deposited  in  a  person's  hands  for 
another,  but  subject  to  a  certain  charge  in  some  third 
person's  favour,  here  the  depositee  is  justified  in 
refusing  to  deliver  the  goods  over  to  the  owner  of 
them  until  he  has  ascertained  whether  such  charge 
does  or  does  not  exist.  And,  of  course,  with  still 
greater  force,  if  the  depositee  has  himself  some  claim 
in  the  nature  of  a  lien,  he  is  justified  in  retaining  the 
goods  until  such  lien  is  satisfied.  If,  however,  the 
lien  is  disputed,  and  the  owner  brings  an  action  to 
recover  the  goods,  he  can,  under  the  Judicature  Act, 
1875,  at  once  obtain  possession  of  them  on  paying 
into  court  the  amount  of  the  lien  to  abide  the  result 
of  the  action  (Z).  And  if  a  person  has  goods  of  an- 
other and  leaves  them  with  his  servant,  and  demand 
of  them  from  the  servant  is  made  by  the  owner,  here 
the  servant  is  justified  in  refusing  to  deliver  them  up 
until  he  has  had  an  opportunity  of  receiving  his 
master's  instructions  upon  the  subject  (m). 


Inter|>l6ader, 
what  it  is,  &o. 


Where  a  person  is  in  doubt  which  of  two  or  more 
persons  demanding  goods  of  him  is  the  true  owner  to 
whom  he  ought  to  deliver  them,  the  course  open  to 
him  is  to  interplead,  that  is,  take  certain  steps  to  have 
it  decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person 
in  doubt  filing  a  bill  there,  so  that,  if  an  action  was 
brought  against  him  by  one  of  the  parties,  and  he 
did  not  know  whether  that  person  or  the  other  was 
entitled,  his  only  course  to  obtain  relief  was  to  file 


(0  38  &  39  Vict.  c.  77,  Order  LIL  r.  6. 
(m)  Addison  on  Torts,  464. 
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a  bill  of  interpleader.  An  act  was  therefore  passed, 
known  as  the  Interpleader  Act  (n),  which  provides  that  z  &  2  Wm.  4, 
upon  application  hj  a  defendant  in  an  action  of  as-  ^*  ^ 
sumpsit,  debt,  detinue,  or  trover,  shewing  by  affidavit 
that  he  himself  claims  no  interest  in  the  subject- 
matter  of  the  suit,  but  that  he  believes  or  supposes  it 
to  be  in  some  third  person,  that  he  does  not  in  any 
way  collude  with  such  third  person,  and  that  he  is 
ready  to  bring  into  court  or  pay,  or  dispose  of  the 
subject-matter  of  the  action  as  the  Court  may  direct, 
the  Court  may  order  the  third  person  to  appear  and 
maintain  or  relinquish  his  claim,  and  in  the  meantime 
stay  proceedings  in  such  action  (0).  The  act  also 
contains  a  special  provision  as  to  interpleader,  in  the 
case  of  sheriffs  and  other  officers  seizing  goods  in 
execution  of  legal  process,  providing  that  upon  a  claim 
being  made  by  a  third  person  to  the  goods  seized,  the 
sheriff  or  other  officer  may  at  once  make  an  inter- 
pleader application  to  the  court  from  which  the  process 
has  issued  (p).  After  this  it  was  provided  by  the 
Common  Law  Procedure  Act,  i860  (q),  that  inter- 
pleader might  be  granted  though  the  titles  of  the 
claimants  had  not  a  common  origin. 

On  this  subject,  the  Judicature  Act,  1875,  now  Proriiion  of 
provides  as  follows :  "  With  respect  to  interpleader,  i£?t,'^?^7st*JI[® 
the  procedure  and  practice  now  used  by  the  Courts  of  i^terpie^icr. 
Common  law  under  the  Interpleader  Acts,  i  &  2  Wm. 
4,  c.  58,  and  23  &  24  Vict  c.    126,  shall  apply  to 
all  the  divisions  of  the  High  Court  of  Justice  "  (r). 

There  may  be  many  cases  in  which  the  commission  in.  Jtutifica. 
of  a  trespass  to  goods  is  justifiable,  as  has  incidentally  *^^°* 
appeared  in  some  of  the  foregoing  remarks.     "If  a 


(n)  I  &  2  Wm.  4,  a  58. 

(o)  Sect  I. 

(p)  Sect.  6. 

{q)  23  &  24  Vict  c.  126,  M.  12-18. 

(»•)  38  &  39  Vict.  c.  77,  Order  L  p.  2. 


3i6 


OF  TORTS  AFFECTING  GOODS 


Instances  of 
justification 
given  in 
Addison  on 
Torts. 


*'  man's  goods  and  chattels  obstruct  me  in  the  exercise 
"  of  my  right  of  way,  I  have  a  right  to  remove  them. 
''  If  he  places  a  horse  and  cart  in  the  way  of  the  access 
"  to  my  house,  or  before  the  door,  so  that  I  cannot  drive 
"  up  to  it,  I  have  a  right  to  lay  hold  of  the  horse  and 
"  lead  him  away,  and,  if  necessary,  to  whip  him  to  make 
"  him  move  on.  So  if  a  person's  goods  are  placed  on 
"  my  ground  I  may  lawfully  remove  them ;  and  if  his 
*'  cattle  or  sheep  come  upon  my  land  I  may  chase  them 
"  and  drive  them  out "  (s).  All  these  form  instances  of 
the  justification  of  a  trespass. 


When  jnstifi.  It  is  perfectly  justifiable  to  kill  a  naturally  ferocious 
ano^ther*B  animal  which  is  found  at  large,  e.g.  a  lion  or  a  tiger, 
animal.  ]y^^  ^]^  ^Jq^  j^q^  cxtcud  to  justify  a  person  killing  a 

ferocious  dog  simply  found  at  large  (t).  But  it  is 
perfectly  justifiable  for  a  person  who  is  attacked  by  a 
dog  to  kill  it  in  self-defence,  or  to  kill  it  when  it  is 
chasing  sheep  or  cattle,  and  they  cannot  be  preserved 
without  (u). 

Detention  of         It  is  justifiable  for  the  police  to  detain  any  dogs 

dogs  fonnd at^  f^m^^j  ^t  large  without  an  owner,  and  if  any  dog  is  of 

destraoUon.     an  actually  dangerous  disposition,  application  may  be 

made  to  justices,  who  may  order  it  to  be  destroyed  (x). 


conversion. 


Acts  not  really  Cascs  in  which  a  person  is  justified  in  refusing  to 
trespluwof  ^  give  up  goods,  though  belonging  to  the  person  making 
the  application  for  delivery  to  him,  have  already  been 
mentioned  (y).  These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
though  apparently  constituting  a  conversion,  do  not 
actually  amount  to  it.  So  also  with  regard  to  the 
justification  of  a  trespass,  perhaps  those  cases  would 


{$)  Addison  on  Torts,  457. 
(0  Ante,  pp.  3"i3«2. 
(u)  Ibid. 

{x)  34  &  35  Vict.  c.  56. 
(y)  Ante,  p.  314. 
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be  more  correctly  described  as  cases  in  which  acts, 
though  apparently  constituting  a  trespass,  do  not 
actually  amount  to  it. 

Although  a  person  does  what  is  apparently  an  un-  An  act  done 
justifiable  injury  to  another's  property,  he  may  find  an  JJ^*^^  wl-^ 
excuse  for  it  in  shewing  that  it  was  the  result  of^^^^e. 
unavoidable  accident ;  as  if  a  man  is  riding  along  the 
streets,  and  accidentally,  and  without  any  fault  on  his 
part,  his  horse  runs  away,  and  does  injury,  he  is  not 
liable  (z).    So  again,  on  the  same  principle,  if  a  person  is 
walking  along  the  streets,  and  accidentally  slips  and 
falls  against  and  breaks  a  window,  he  is  not  liable  for 
the  damage  done.     But  if,  in  either  of  these  cases,  at 
the  time  of  the  accident,  the  person  was  doing  an 
unlawful  act,  e,g.  committing  an  assault,   he  would 
be  liable  (a). 

Self-defence  is  a  natural  act  open  to  every  man,  and  iv.  Miaceiu- 
if  a  person  has  actual  possession  of  goods  or  other  ^^^  ^^  '* 
personal  property,  and  another  wrongfully  attempts 
to  take  the  same  from  him  against  his  will,  he  is 
perfectly  justified  in  using  all  force  necessary  for  the 
purpose  of  defending  his  own  possession,  and  preventing 
the  act  of  trespass  or  conversion ;  he  must,  however, 
use  no  more  force  than  is,  under  the  circumstances  of 
the  case,  necessary  (6). 

And  even  if  a  person  is  wrongfully  dispossessed  of  Recaption, 
his  goods,  he  has  the  right  of  recaption.     Eecaption  ^^^^^^^  ^  • 
may  be  defined  as  a  remedy  by  the  act  of  the  party, 
consisting  in  the  right  of  the  true  owner  of  goods  to 
follow  them  into  the  hands  of  another,  and  actually 
retake  them  from  that  other  and  repossess  himself 

(z)  Ilammaekr.  White,  5  L.  T.  Rep.  (N.S.)  676;  and  see  Vaughan 
V.  Taff  Vale  Ry,  Co.,  q  H.  &  N.  679.  Mamoni  v.  DaugUu,  L.  B.  6  Q. 
B.  D.  145  ;  50  L.  J.  Q.  B.  289 ;  29  W.  K  425. 

{a)  See  Ibid. 

(6)  Broom  s  Corns.  226;  judgment  in  case  of  Reg,  ▼.  WiUon,  3  A.  & 
E.  825. 
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How  a  person  thereof  (c).  And  a  person  to  exercise  this  right  of 
effMting^a  ^  recaptlon,  if  the  taker  has  removed  the  goods  on  to  his 
recaption.  own  land,  may  enter  thereon  and  take  them,  and  will 
commit  no  trespass  in  so  doing;  but  in  exercising 
this  right  he  must  be  careful  not  to  do  any  act  that 
may  render  him  in  his  turn  an  aggressor — he  must  not 
use  any  undue  force,  must  not  effect  the  retaking  in 
a  riotous  manner,  and  must  not  commit  a  breach  of 
the  peace. 

The  fact  of  But  although  (as  stated  above)  if  a  man  actually 

another'iland  takcs  goods  away,  and  places  them  on  his  land,  the 

ont^to^Sike   owner  may  enter  and  retake  them,  yet  the  mere  fact 

them.  that  goods  which  have  been  actually  wrongfully  taken 

away  are  on  another's  land  will  not  justify  the  owner 

in  entering  on  such  land  to  retake  them ;  he  must  shew 

how  they  have  got  there.     If,  however,  the  goods  so 

wrongfully  taken  are  found  in  a  fair  or  on  a  common, 

then  the  mere  fact  of  their  being  there  justifies  the 

owner  in  retaking  them  (cC). 

GeneraUy  the       When  trespass  to  goods  is  committed,  or  a  conversion 

leiw^oTgoodi  of  them  takes  place,  the  person  possessed  of  them  at 

treipaM^r**^  the  time  of  the  committing  of  the  wrongful  act  is 

eonversionii    generally  the  person  entitled  to  maintain  an  action 

sue.  in  respect  of  it.     But  in  the  case  of  a  bailment  of 

^'bai?  ^"t      goods,  there  being  one  interest  in  both  the  bailor  and 

lometimei       the   bailee,  the  rule  in  the  case  of   many  tortious 

bidieemay       acts  is,  that  either  or  both  of  them  may  maintain 

both  lue.         j^Q  action  in  respect  thereof  (e).     Thus,  if  goods  are 

let  out  by  A.  to  B.,  and  a  trespass  is  committed  in 

respect  of  them  by  a  third  person,  C,  whereby  they 

are  destroyed  or  permanently  and  materially  damaged, 

B.  may  sue  in  respect  of  the  direct  loss  to  him,  and  the 

bailor  A.,  who  is  entitled  after  the  determination  of 


(c)  Brown*8  Law  Diet  444. 

(d)  Broom'i  Goms.  226,  227. 

(e)  Per  Parke,  B.,  £tg.  ▼.  Vincent,  21  L.  J.  (N.G.)  109 ;  lee  aJaoante, 
p.  115. 
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the  bailment,  may  sue  for  the  ultimate  injury  done  to 
him.  To  entitle  the  bailor,  however,  in  such  a  case 
to  sue,  the  injury  done  must  be  of  a  permanent 
nature  (/). 

But  where  a  conversion  takes  place  in  respect  of  where  the 
goods  the  subject  of  a  bailment,  and  the  bailee  has  a  c^QgueT^ 
right  to  them  for  some  fixed  and  specific  period  yet 
unexpired,  here  the  bailor  cannot  sue  in  respect  of  the 
conversion,  but  the  action  must  be  by  the  bailee; 
unless,  indeed,  the  very  conversion  occurs  by  the 
tortious  act  of  the  bailee  which  determines  the  bail- 
ment (g).  Thus,  for  instance,  if  furniture  is  let  out 
for  a  year  by  A.  to  B.,  and  wrongfully  taken  away 
and  appropriated  by  C,  the  bailor  A.  cannot  sue  for 
this  conversion,  for  the  bailee  B.  is  the  person  to  sue ; 
but  if  B.  wrongfully  sells  the  goods  to  C,  who  takes 
possession  of  them,  this  determines  the  bailment,  and 
the  bailor  A,  can  at  once  sue  C. 

The  legal  remedy  for  a  trespass  was  originally  Remedy  for 
either  by  action  of  trespass  for  damages  for  the  direct  gooik ' 
injury  done,  or  an  action  of  trespass  on  the  case  for  the 
injury,  not  direct,  but  consequential,  and  this  was,  in 
fact,  the  only  difference  in  the  two  forms  of  action. 
The  system  of  pleading  under  the  Judicature  Act, 
187s  (A),  now,  however,  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of  forms 
of  action  had  ceased  long  before),  and  in  respect  of  a 
trespass  committed  to  goods,  the  proper  remedy  is  by 
an  action  to  recover  damages  for  the  tortious  act. 

With  regard,  however,  to  cases  in  which  the  tortious  Bemediei  for 
act  amounts  not  merely  to  an  act  of  trespass,  but  to  ^^^^  ^^' 
the  conversion  of  goods,  that  is,  to  the  actual  taking 

(/)  ffaU  V.  Pickard,  3  Camp.   1 87 ;  Mcart  v.  London  and  South 
WesUm  By.  Co.,  ii  O.  B.  (N.S.)  850. 
{g)  Fenn  v.  BitOeiton,  7  Ex.  159. 
(A)  38  k  39  Vict.  c.  77. 
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away  and  wrongful  appropriation  of  them,  or  where 
goods  are  wrongfully  detained  by  a  person  from  the 
true  owner,  though  all  distinctions  in  the  forms  of 
action  are  now  quite  done  away  with,  yet  it  will  be 
useful  to  note  the  former  remedies  and  the  present 
Former  action  position.  In  cases  of  Conversion,  the  action  brought  was 
o  trover.  ^^  action  of  trover  (so  called  because  founded  on  the 
supposition,  generally  a  mere  fiction,  that  the  defendant 
had  found  the  goods  in  question  (i)),  and  the  claim  of 
the  plaintiff  was  not  for  the  return  of  the  goods,  but  to 
recover  the  value  of  them.  In  the  case  of  wrongful 
conversion  now,  though  there  is  no  such  thing  as  an 
action  of  trover,  yet  the  remedy  may  still  well  be  called 
an  action  in  the  nature  of  an  action  of  trover,  being  to 
recover  the  value  of  them  as  formerly. 

Former  action  But  when  goods  Were  wrongfully  detained  from  a 
persoD,  there  was  another  action  that  he  might  bring, 
called  an  action  of  detinue,  being  to  recover  either 
damages  for  their  detention  or  the  actual  return  of  the 
goods  detained  {k).  It  was  in  the  option  of  the  defen- 
dant, on  a  verdict  against  him,  either  to  return  the 
goods  or  pay  their  value;  but  by  the  Common  Law 
Procedure  Act,  1854  (Z),  it  was  enacted  that  the  plaintifif 
might  apply  to  the  Court  or  a  judge  to  order  exe- 
cution to  issue  for  the  return  of  the  particular  goods, 
without  giving  the  defendant  the  option  of  retaining 
them  on  paying  their  value,  and  the  Court  or  a  judge 
might  at  discretion  so  order  (m).  So  now,  therefore, 
though  the  Judicature  Act,  1873,  has,  as  before 
stated,  entirely  done  away  with  all  distinctions  in 
forms  of  actions,  yet  an  action  may  still  be  brought 
for  the  return  of  the  goods  detained,  which  may  well 


(t)  Brown's  Law  Diet  542. 
(jb)  Ibid.  17s. 
(0    17  &  18  Vict  a  125. 

(m)  Sect  78 ;  see  also  poatj  part  iiL  ch.  i.  pp.  398-400^  and  particu- 
larly note  (n),  p.  400,  as  to  relief  always  given  in  Chanoeiy. 
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be  styled   an  action  in  the  nature  of  an  action  of 
detinue. 

Where  an  injury  has  been  committed  to  the  goods  Kxoeption  to 
and  chattels  of  a  person  who  then  dies,  the  right  of  ^^^JjJ,^^ 
action  survives  to  his    executors    or   administrators, 
forming  an  exception  to  the  maxim,  Actio  personalis 
moritur  cum  persond  (n). 


(n)  4  Edward  3  ;  25  Edward  3  ;  and  43  Edward  3  ;  lee  other  excep- 
tions to  the  maxim,  arUCt  p.  288,  and  poii,  pp  374,  475.  ^ 
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CHAPTER  IV. 


OF  TORTS  AFFECTING  THE  PERSON  (o). 


Torts  to  the 
penonare 
more  impor- 
tant  than 
torts  to 
property. 


We  have  in  the  two  preceding  chapters  considered  the 
subject  of  Torts  to  Property ;  in  this  and  the  next 
chapter  we  proceed  to  the  subject  of  Torts  to  the  Person, 
which  may  be  said  to  be  still  more  important  than  torts 
affecting  property,  because  every  one  does  not  possess 
property  for  a  tort  to  be  committed  in  respect  of;  but 
these  torts  affecting  the  person  may  equally  be  com- 
mitted on  any  one.  The  different  torts  affecting  the 
person  are  numerous,  and  those  which  may  most  use- 
fully be  considered  appear  to  be  the  following : 

1.  Assault  and  battery. 

2.  False  imprisonment  and  malicious  arrest. 

3.  Malicious  prosecution. 

4.  Libel  and  slander ;  and 

5.  Seduction  and  loss  of  services. 


I,  Ansault 
and  battery. 


Definition  of 
an  assault. 


Assault  and  battery  are  always  classed  together 
because  they  are  acts  closely  connected,  and,  in  fact, 
depending  on  each  other,  for  though  an  act  may  be  an 
assault  without  amounting  to  a  battery,  yet  a  battery- 
must  comprise  an  assault,  and  so  it  is  most  usual  to  find 
that  an  assault  and  battery  take  place  simultaneously. 
An  assault  may  be  defined  as  the  unlawful  laying  of 
hands  on  another  person,  or  an  attempt  or  offer  to  do 


(o)  Some  of  the  torts  ranged  under  this  bead  in  the  present  chapter 
and  the  one  next  following,  are  sometimes  styled  Torts  affecting  the 
Reputation  ;  but  it  does  not  appear  necessary  to  introduce  this  further 
division  in  a  work  like  the  present,  as  torts  particularly  affecting  the 
reputation  necessarily  more  or  less  affect  the  person,  for  the  reputation 
i^pertains  to  the  person. 
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a  corporal  hurt  to  another,  coupled  with  a  present 
ability  and  intention  to  do  the  act  {p),  A  battery  may  Definition  of 
be  defined  as  the  actual  striking  of  another  person,  or  *  ^^^' 
touching  him  in  a  rude,  angry,  revengeful,  or  insolent 
manner  (^).  We  will  now  proceed  to  notice  the  essen- 
tials to  constitute  an  assault,  and  some  instances  of 
assaults ;  and  then  the  essentials  to  constitute  a  battery, 
and  the  distinction  between  the  two  torts  and  their 
combination. 

To  constitute  an  assault  by  a  mere  attempting  or  what  Aots  wui 
offering  to  do  an  act,  it  is  stated  in  the  definition  that  ^^^titute 
there  must  be  a  present  ability  and  intention  to  do  the  *»  atwuit. 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  sufficient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  intends  to  do  it 
Thus,  **  holding  up  a  fist  in  a  threatening  attitude  suf- 
ficiently near  to  be  able  to  strike ;  presenting  a  gun  or 
pistol,  whether  loaded  or  unloaded,  in  a  hostile  and 
threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  whip  in  a  man's  face,"  are  all  acts  of 
assault  (r),  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do,  and 
the  intention  of  doing  it.  But  if,  in  the  foregoing  in- 
stances, though  the  person  threatens  the  act,  yet  he  has 
not  the  then  present  ability  to  perform  what  he  threat- 
ens, e.g.  if,  holding  up  his  fist,  he  is  not  yet  near  enough 
to  strike,  or,  presenting  a  gun  or  pistol,  is  out  of  gun- 
shot or  pistol-shot  range,  here  no  assault  is  committed. 
Again,  in  any  of  these  instances,  even  although  the 
person  has  the  ability  to  do  the  act  he  threatens  to  do, 
yet,  if  he  shews  from  his  words  or  conduct  that  he  does 
not  mean  to  do  the  act,  t,g,  if  he  says,  were  it  not  for 


(p)  See  Brown's  Law  Diet.  48  ;  Rtad  v.  Coker,  13  G.  B.  860. 
\q)  Brown's  Law  Diet  49. 
(r)  Addison  on  Turts,  119. 
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some  event  he  would  strike  or  would  shoot,  here  no 
assault  is  committed  (s). 

An  assault  The   definition   of  assault  also  shews  that  a  tort 

mfued  byT  may  be  committed  by  a  mere  touching  or  laying  on  of 
?ow«vor*^*^^'  hands,  and  this  is  so  however  slight  may  be  the  touch- 
slight,  ing,  for  "  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the 
lowest  stage  of  it,  every  man's  person  being  sacred,  and 
no  other  having  the  right  to  meddle  with  it  in  any,  even 
the  slightest  manner "  (t).  There  are,  however,  some 
few  acts,  consisting  in  the  touching  of  another  person, 
which  from  their  very  nature  are  not  assaults,  e,g,  if 
one  has  to  push  through  a  crowd,  he  has  of  necessity 
to  touch  others  ;  but,  unless  he  does  it  with  roughness 
or  violence,  this  is  no  tort,  but  an  act  which  he  is 
justified  in  doing  (u). 


Except  in  a 
few  cases* 


Instances  of 
cases  held  to 
be  assaults. 


In  the  foregoing  remarks,  some  instances  of  assault 
have  already  been  given.  The  following  acts  have  also 
been  held  to  be  assaults,  and  furnish  apt  instances : 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (x). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (y). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (z).  This  of  course 
proceeds  upon  the  principle  that  the  person  was  doing 
an  unlawful  act  in  fighting.  Had  he  not  been  doing 
so,  then  he  would  not  have  been  liable  for  what  was  a 


(<)  Addison  on  Torts,  119,  12a 

(t)  3  Bl.  Com.  120,  quoted  in  Broom's  Ccudb.  691. 

(ti)  Addison  on  Torts,  120. 

(x)  MarHn  ▼.  Skoppee,  3  O  &  P.  373. 

(y)  Read  v.  Coker,  22  L.  J.  (C  P.)  201. 

(s)  James  ▼.  Campbell,  5  C.  &  P.  372. 
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pure  accident ;  so  that  where  a  person  threw  a  stick 
which  accidentally  hit  another,  it  was  held  that  it  was 
fair  to  presume  that  the  stick  was  thrown  for  a  proper 
purpose,  and  therefore  that  defendant  was  not  liable  (a). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (b). 

A  person  cannot  be  guilty  of  an  assault  by  acting  in  An  mmuU 
a  merely  passive  manner ;  so  that  where  a  policeman  ^J^J^tted 
obstructed  persons  from  entering  a  room,  it  was  held  ^y  »  merely 

*  °  '  passive  act,  or 

that  this  was  no  assault  by  him  (c).     A  person  also  is  m  some  case 

•  ijji»  ■!•••  ^A  where  con- 

m  some  cases  precluded  from  complainmg  of  an  assault  gented  to. 
where  he  has  consented  to  the  act  complained  of  ((2). 

The  definition  of  a  battery  (e)  shews  that  the  striking  Assaults  not 

.        i_ .  X    t_      •  J  r  1         amounting  to 

or  touching  must  be  m  a  rude,  angry,  revengeful,  or  battery, 
insolent  manner,  to  constitute  it  a  battery.     If,  there- 
fore, the  touching  is  not  in   this  way,  it  will  only 
amount  to  an  assault. 

The  distinction,  therefore,  between  the  two  acts  of  Distinction 
assault  and  battery  may  be  said  to  be  that  the  assault  assauit'and 
is  a  lesser  offence  than  the  other,  that  there  may  be*^**®'^- 
an  assault  without  a  battery,  by  simply  touching  the 
person  of  another  without  any  violence,  or  by  a  threat- 
ening without  the  carrying  out  of  the  threat ;  but  that 
in  every  battery  there  must  have  been  an  assault  pre- 
ceding it,  and  therefore,  in  cases  of  battery,  there  is  a 
combination  of  the  two  torts,  which  are  rightly  de- 
scribed together  as  assault  and  battery. 

Assault  and  battery  may  sometimes  be  of  such  an 

(a)  Alderton  ▼.  Waitidl^  i  C.  ft  K.  358  ;  see  also  as  to  the  principle 
stated  in  the  above  paragraph,  anU^  p.  317. 
(6)  P<n'se  V.  Skinner,  4  C.  ft  P.  239. 
(c)  Jonet  V.  Wylie,  I  C.  ft  K.  257. 
{d)  Latter  v.  Braddell,  50  U  J.  Q.  B.  448 ;  29  W.  R.  366 ;  44  L.  T. 

369. 
(e)  Ante,  p.  323. 
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Definition  of  aggravated  kind  as  to  amount  to  an  actual  wounding  of 
wStiSi"  ^^^  person,  or  to  constitute  the  ofifence  called  may- 
and  will  not     j,gm     Mayhem  (or  maihem)  has  been  described  as  "  the 

amount  to  it.  ^  \  / 

violently  depriving  another  of  the  use  of  such  of  his 
members  as  may  render  him  the  less  able  in  fighting  to 
defend  himself  or  to  annoy  his  adversary,  e.g.  the 
cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  striking  out  his  eye  or  fore-tooth,  or  depriving 
him  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage  "  (/).  But  the  doing  of  an  injury 
that  only  detracts  from  a  person's  appearance  is  not 
considered  as  mayliem,  but  only  as  wounding,  because  it 
does  not  weaken,  but  only  disfigures  him. 

An  action  miiy  Notwithstanding  that  an  assault  or  battery  may 
be  brought      have  been  committed  abroad,  out  of  the  jurisdiction 

here  for  an  .    .         -i    i  i  .  i 

assault  com-  of  the  court,  yet  the  party  injured  has  his  remedy 
Mo8tyn\r^  '  t®r®  ^f  ^^6  assaulter  comes  to  this  country  (g) ;  thus, 
Fabrigat.  {^  ^^e  case  of  Mostyn  v.  Fabrigas^  just  cited  below, 
it  was  held  that  an  action  might  be  maintained 
against  the  governor  of  Minorca  for  an  injury  to 
the  person  of  the  plaintiff  committed  there.  And 
although,  in  the  case  of  a  tort  committed  abroad,  it 
happens  that  it  could  not,  according  to  the  law  of 
the  country  where  committed,  be  sued  upon  there 
until  after  certain  penal  proceedings  had  been  taken 
in  respect  of  it,  yet,  as  that  only  goes  to  the  procedure, 
it  does  not  at  all  affect  the  remedy  here  (A). 

Assault  and  There  are,  however,  many  cases  in  which,  though  an 

sometimes'L  assault  and  battery  may  have  been  committed,  yet  such 
justifiable.  ^^^  mBy,  Under  the  circumstances,  be  justifiable,  and 
such  cases  of  justification  may  chiefly  be  ranged  under 
two  heads,  viz.  (i)  Where  done  in  defence  of  person 
or  property ;  and  (2)  Where  allowed  by  reason  of  the 
defendant's  peculiar  position. 


(/)  Brown's  Law  Diet.  327. 

ig)  Moiiyn  ▼.  Pabrifj'ta,  i  S.  L.  C.  652 ;  Cowp.  x6i. 

(h)  ScoU  V.  Lord  Sejfmour,  i  H.  &  C.  219. 
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Now,  as  to  defence,  this  is  a  justification  of  a  very  JuUifiaMe  in 
extended  nature,  for  not  only  is  a  person  justified  inpjjj"^**^ 
striking  another  in  his  own  defence,  but  also  in  defence 
of  husband,  wife,  child,  relative,  or  even  neighbour  or 
friend  (i),  and  as  these  last  terms  are  very  wide,  it 
seems  almost,  if  not  entirely,  correct  to  say  that  a 
person  is  justified  in  assaulting  another  in  defence 
either  of  himself  or  others.     But  the  nature  of  the  Bnt  the 
assault  and  battery  done  in  defence  must  be  carefully  not*be*ia5re* 
observed,  for  some  extreme  act  of  defence  being  more  *^"*  "■  J*®!?* 

'  °  MTj  under  the 

than  was  necessary  from  the  nature  of  the  assault  it  was  ciroumitancet. 
done  in  defence  of,  is  not  justifiable,  e.g.  if  one  attempts 
to  hit  another,  that  other  is  perfectly  justified  in  ward- 
ing off  the  blow  and  striking  a  blow  of  the  same 
nature  in  defence,  but  he  is  not  justified  in  using 
some  offensive  weapon,  and  materially  injuring  the 
person,  as  by  striking  with  a  sword  or  knife  (k).  In 
every  case  in  which  justification  on  this  ground  la  set 
up  as  a  defence,  the  original  act  to  prevent  which  it 
was  necessary  to  resort  to  defence  must  be  looked  to, 
and  a  person  is  not  justified  in  going  beyond  mere 
defence,  and  avenging  himself,  as  by  not  being  content 
with  warding  oflf  a  blow,  but  following  it  up  by  fresh 
and  unnecessary  blows.  Where  a  justification  for  an 
assault  and  battery  is  set  up  on  the  ground  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  aon 
assatUt  demesne  (/). 

Assault  and  battery,  also,  in  defence  of  one's  property,  justifiable  aito 
whether  real  or  personal,  is  perfectly  justifiable  (»*) ;  Ji^Hy?  ^^ 
for  if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.  And  so,  also,  if  the  attempt  is  to  dis- 
ci) Addiaon  on  Torts,  125,  126. 

(k)  See  Cockroft  v.  Smith,  i  x  Mod.  43,  quoted  in  Addison  on  Torts, 
122. 
{I)  Brown's  Law  Diet.  496. 
(m)  3  Bl.  Com.  120 ;  Addison  on  Torts,  122  ;  see  ante,  pp.  289,  317, 

3i». 
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possess  another  of  his  landi  that  other  is  justified 
in  committing  an  assault  and  battery  for  preventing 
the  attainment  of  that  object  If,  however,  a  person 
peaceably  enters  on  another's  land,  the  owner  is  not 
justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (w). 

Bnt  Again  the  -^^^  ^^re,  again,  must  be  noticed — as  in  cases  of 
muit  not^bcT  ^^fence  of  the  person — that  the  act  in  defence  of  one's 
j^eaterthan     property  must  not  be  of  an  excessive  character,  for  if 

isneootBarr        t     .  ,  .  it* 

under  the  it  IS  more  than  IS  necessary  under  the  circumstances, 
circnmitanoes.  ^j^^^  j^  jg  j^^j.  justifiable,  nor  is  it  justifiable  to  do  an 

act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  party  (o).  And  particularly  it  is  pro- 
vided by  statute  (p)  that  any  person  causing  to  be 
set,  or  knowingly  suffering  to  be  set,  upon  his  lands 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanour. 

JuBtifiabie  on  Kow,  as  to  the  assault  and  battery  being  justifiable 
perron's  Mcu-  ^J  reason  of  a  person's  peculiar  position.  There  are 
liar  position,  many  cases  in  which  the  law  gives  a  person  a  direct 
power  of  laying  hands  on  the  person  of  another  and 
assaulting  him,  and  a  primary  instance  of  this  may 
be  seen  in  the  chastisement  sometimes  awarded  to 
offenders  by  flogging.  And,  irrespective  of  any  sen- 
tence of  the  law,  a  person,  by  the  relationship  in 
which  he  stands  towards  another,  may  have  a  justifi- 
cation for  assault  and  battery  committed  on  that  person » 


(n)  Polkinhom  v.  Wright,  8  Q.  B.  197  ;  per  Parke,  B.,  Barvey  v. 
Brydg€9,  14  M.  k,  W.  442. 

(o)  CoUint  ▼.  ReniMon,  Saj.  1 38. 

[p)  24  &  25  Vict  c.  100,  8.  31,  re-enacting  7  &  8  Geo.  4,  c  18. 
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e.g.  a  father  naturally  has  a  right  to  reasonably  chastise  B.g.  a  father 
his  children,  and  so,  also,  has  a  master  to  reasonably  to  hia'ohiid. 
chastise  his  apprentices,  and  a  schoolmaster  his  scholars, 
but  the  chastisement  must  not  be  excessive  (2).  A 
master  or  captain  of  a  ship  has  also  a  right  by  virtue 
of  his  position  to  imprison  or  reasonably  chastise  any 
of  the  sailors  who  behave  in  a  mutinous  or  disorderly 
manner,  or  refuse  or  neglect  to  obey  his  lawful  and 
proper  orders,  but  any  chastisement  must  be  reason- 
able (r) ;  and  a  beadle,  or  other  person  employed  in 
that  capacity  in  a  place  of  worship,  is  justified  in 
laying  hands  on  and  forcibly  removing  from  that  place 
any  person  who  by  his  conduct  is  disturbing  the  con- 
gregation (5). 

It  necessarily  appears  that  in  actions  for  assault  and  Malice  is  not 
battery  it  is  not  at  all  essential  that  malice  should  in  auauit 
exist.     Malice  may,  of  course,  be  shewn,  and  may  *°^  ^**«T' 
operate  to  inflame  the  injury  done,  and  increase  the 
amount  of  the  damages ;  but  a  wanton,  or  thoughtless, 
or  negligent  act,  without  the  slightest  malicious  intent, 
may  equally  constitute  an  assault  and  battery. 

Assault  and  battery  may  also  be  committed  indirectly  An  aaaault  and 

,-  i.         iiT  11I.1  1  battery  may 

as  well  as  directly ;  thus,  where  the  defendant  threw  be  committed 
a  lighted  squib  which  fell  on  a  stall  in  the  street,  and  '"^^''^^^^y- 
the  keeper  of  the  stall  for  his  own  protection  threw  it 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it 
was  held  that  the  defendant,  the  original  thrower,  was 
liable,  for,  that  a  person  is  liable  for  the  natural  and 
probable  consequences  of  his  own  act  (/)•  So  if  a 
person  in  the  street  whips  another's  horse,  and  thus 
causes  him  to  run  over  or  otherwise  injure  any  one, 


(q)  See  hereon  Winierbum  v.  Brooktf  2  C.  &  K.  16. 

(r)  Broughton  v.  Jaekton^  21  L.  J.  (Q.B.)  265 ;  Noden  v.  Johnfon, 
20  L.  J.  (Q.R)  95. 

(«)  Burton  ▼.  Htnton,  lO  M.  &  W.  105  ;  WUliamt  v.  GUnister,  2  B. 
k  G.  699. 

(0  SeoU  ▼.  Sheppard^  I  S.  L.  C.  466 ;  2  Blackitone,  892. 
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such  person  is  liable  for  the  assault  and  battery  thua 
committed  (u). 


Remedies  in 
respect  of 
assault  and 
battery. 


A  person  may  proceed  either  civiUy  ox  criminaUy 
in  respect  of  an  assault,  and  the  period  of  limitation 
for  bringing  any  action  in  respect  of  such  a  tort  is 
four  years  (x).  It  has  already  been  noticed,  however, 
in  considering  the  subject  of  torts  generally,  that 
sentence  will  not  be  passed  in  a  prosecution  for  aa 
assault  if  an  action  for  the  same  assault  is  also  pend- 
ing ;  that  if  a  conviction  on  summary  proceedings 
takes  place,  that  bars  further  civil  proceedings ;  and 
that  if  a  magistrate  dismisses  a  charge  of  assault  bis 
certificate  of  dismissal  will  operate  to  bar  any  furtbe? 
proceedings,  civil  or  criminal,  in  respect  of  it  (y). 


A  wife  oaQDot 
sue  her  hus- 
band in  respect 
of  a  tort  com- 
mitted to  her 
during  cover- 
ture, 


even  though 
she  has  since 
obtained  a 
divorce. 


If  a  man  assaults  his  wife,  she  has  no  right  of 
action  against  him  (2;),  her  remedy  being  to  proseoate 
him,  or  to  apply  for  him  to  be  bound  over  to  keep 
the  peace,  or  the  assault  and  battery  may  constitute 
cruelty  sufficient  to  obtain  a  separation  order  under 
the  Matrimonial  Causes  Act,  1878(a),  or  to  found 
proceedings  for  judicial  separation.  It  has  been 
decided  that  no  action  is  maintainable  by  a  divorced 
wife  against  her  former  husband  for  an  assault  and 
battery  committed  during  the  coverture  (b).  What  is 
stated  in  this  paragraph  applies  not  only  to  assault 
and  battery  but  to  any  tort  under  such  circum* 
stances  (c). 


(u)  Addison  on  Torts,  41,  42. 

(x)  21  Jac.  I,  o.  16,  s.  3. 

(y)  AfUey  pp.  278.  279. 

(z)  The  Married  Women's  Property  Act,  1882  (45  k  46  Vict.  c.  75X 
though  giving  all  rights  in  respect  of  property,  specially  provides  (sect. 
12)  that  beyond  that  no  husband  or  wife  shall  be  entitled  to  sae  ih« 
other  in  respect  of  a  tort. 

(a)  41  Vict.  c.  19. 

(6)  PhiUipi  v.  Bamett,  L.  R.  I  Q.  B.  D.  436;  45  L.  J.  (Q.  B.) 

277. 

(e)  But  where  a  husband  was  a  lunatic,  though  not  so  fonnd  by  in- 
quisition,  and  his  wife  during  his  lifetime  wrongfully  took  poflMsskm 
of  and  sold  certain  of  his  chattels  and  applied  the  proceeds  to  her  vte^ 


OF  TORTS  AFFECTING  THE  PERSON.  35 1 

False  imprisonment  may  be  defined  as  some  un-  n.  False 
lawful  detention  of  the  person,  either  actually  or  con-  JS^Uonor ** 
structively  (d).     The  difference  between  an  actual  and 
constructive  detention  of  the  person  is  this,  that  while  ^J^"®****** 
an  actual  detention  is  a  detention  by  forcible  means,  aotu&i  and  a 
the  constructive  is  not,  but  may  consist  m  a  mere  detention, 
shew  of  authority  or  force,  e.g.  if  an  officer  informs  a 
man  that  he  has  a  legal  process  against  him  and  that 
he  must  accompany  him,  and,  accordingly,  although 
no  hand  is  laid  on  him,  he  goes  with  the  officer,  this 
amounts  to  an  imprisonment  (e). 

It  being,  therefore,  understood  what  will  constitfute  impriaonment 
a   false  imprisonment,  we  will  proceed   to  consider  able?  ^^  * 
particular  cases  in  which  imprisonment  is  allowed  by 
the  law,  so  that  it  will  not  be  a  false  but  a  justifiable 
and  proper  imprisonment 

Firstly,  it  may  be  noticed  that  there  are  various  Detention  by  a 
persons  who  are,  from  their  position,  naturally  justified  othi^^thiou 
in  detaining  certain  persons  to  whom  they  stand  in  a  "  *  f»ther. 
peculiar  relation,  e.g.  a  father  his  child,  a  husband  his 
wife,  or  a  commanding  officer  his  inferior. 

Secondly,  for  criminal  olTences,  persons  are  liable  Detention  for 
to  be  arrested  and  imprisoned,  in  some  cases  only  by  offenw?* 
a  warrant  from  competent  authority  for  that  purpose, 
and  in  some  cases  by  any  one  without  any  warrant 
at  all. 

A  warrant  is  a  precept  under  hand  and  seal  to  an  Definition  of 
officer  to  arrest  an  oflfender  to  be  dealt  with  according mJdeof^aiting 
to  due  course  of  law  (/).     It  is  obtained  on  applica-  t^«»^»nder. 


it  WM  held  that  an  action  might  be  maintained  by  the  husband^s  repre- 
sentatives against  the  wife's  representatives  to  recover  the  amount  from 
her  estate  in  her  executor's  hands.  Jn  re  WiUiamt,  William$  v.  Stretton, 
50  L.  J.  Gh.  495 ;  44  L.  T.  600. 

{d)  See  Broom's  Coms.  726,  727. 

(«)  Qrainger  v.  Hill,  4  B.  ft  C.  212  ;   Wood  v.  Lanf^  6  C.  &  P.  774. 

(/ )  Brown's  Law  Diet  567. 
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Ab  to  the 
liability  of 
justices. 


A  month's 
notice  niunt 
be  given  before 
action. 


lion  to  a  magistrate  or  jostice,  and  is  then  delivered 
to  a  constable  who  makes  the  arrest,  having  it  with 
him  at  the  time  to  produce  if  required,  as  if  he  has 
not  so  got  it  with  him  he  stands  in  the  same  position 
as  if  there  were  no  warrant  (g). 

If  a  justice  does  an  act  within  his  jurisdiction,  e,g. 
granting  a  warrant  to  arrest  an  offender  in  respect  of 
an  act  for  which,  had  he  been  guilty,  the  justice  would 
have  had  full  power  to  grant  it,  he  is  not  liable  to  any 
action  in  respect  of  it,  unless  the  act  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause  (h) ; 
but  if  he  does  an  act  without  jurisdiction,  e.g.  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  offender  were  guilty,  no  power  to  imprison,  he 
is  liable  quite  irrespective  of  malice;  but  no  action 
can  be  brought  against  him  in  respect  of  it  until 
after  the  conviction  has  been  quashed  (t).  No  ac- 
tion can,  however,  be  brought  against  a  justice  for 
anything  done  by  him  in  the  execution  of  his  office, 
until  one  calendar  month's  notice  in  writing  is  given  to 
him,  with  particulars  of  the  intended  action  (U),  and 
he  has  then,  before  the  action  is  commenced,  a  right  to 
tender  to  the  person  injured  a  sum  of  money  by  way 
of  amends,  and,  after  action,  to  pay  such  a  sum  as  he 
thinks  fit  into  court,  either  in  addition  to  the  previous 
tender  or  instead  thereof,  if  he  has  not  made  a  pre- 
vious tender;  and  if  such  sum  is  not  accepted  by 
the  plaintiff,  the  fact  of  the  tender  and  payment 
into  court  may  be  given  in  evidence  at  the  trial,  and 
the  jury,  if  of  opinion  that  the  plaintiff  is  not  entitled 
to  damages  beyond  the  sum  so  tendered  or  paid  into 
court,  shall  give  a  verdict  for  the  defendant,  and  the 
defendant's  costs  shall  be  paid  out  of  the  amount, 
and    the   balance,  if  any,   paid  to   the  plaintiff  (l). 


{g)  GaUlard  v.  Laxton,  31  L.  J.  (M.C.)  123. 
(h)  II  ft  12  Vict.  c.  44,  s.  I. 
(0   Sect.  2. 
{k)  Sect.  9. 
(I)  Sect  II. 
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Any  right  of  action  against  a  justice  for  anything  statute  barred 
done  by  him  in  the  execution  of  his  office,  is  statute  ^^^ 
barred  after  six  months  from  the  date  of  the  act  com- 
plained  of  having  been  committed. 

A  constable  doing  an  act  in  pursuance  of  a  legal  war-  As  to  the 
rant  is  not  liable  to  an  action  for  false  imprisonment,  comta^iet. 
but  if  the  warrant  were  granted  without  jurisdiction, 
then  the  law  was,  formerly,  that  he,  in  the  same  way  as 
the  justice  granting  it,  and,  indeed,  all  persons  con- 
cerned in  its  execution,  was  liable  to  an  action  for 
false  imprisonment.     A  constable  is,  however,  in  such  Special  pro- 
a  case  now  protected,  it  being  provided  that  no  action  protection 
shall  be  brought  against  him  before  making  a  six  days'  ^ler^^"!^ 
demand  for  a  copy  of  the  warrant  under  which  he  acted,  ™**« 
and  that  if  that  is  given,  then,  although  the  person 
aggrieved  may  bring  his  action  against  the  constable 
and  the  justice  granting  the  warrant,  the  production  of 
such  warrant  shall  entitle  the  constable  to  a  verdict  (m). 
A  constable,  when  liable  to  an  action  in  respect  of  Heianinany 
anything  done  in  the  execution  of  his  office,  is  entitled  notice  before 
to  a  month's  notice  before  action  brought  (n).  aotlon. 

A  person  who  lays  a  complaint  before  justices,  and  The  perron 
thereupon  obtains  a  warrant,  is  not  liable  to  an  action  war^tM*not 
for  false  imprisonment,  though  it  turns  out  that  the  ^^^^ '®'  '*^? 

,    .  ,  .      .    ,.     .       impnaonment, 

complamt  was  erroneous,  or  there  was  no  jurisdiction  but  ma^  be 
for  the  granting  of  the  warrant  (o).     He  may,  however,  pr^uUon." 
sometimes  be  liable  for  malicious  prosecution  (p). 

A  constable  may  not  generally  arrest  another  without  Caaei  in  which 
a  warrant  for  that  purpose,  but  there  are  many  special  mavarrest* 
cases  in  which  he  may.    Particularly  he  may  do  so  when  Jjjjj^**^*  ^^ 
he  sees  a  felony  committed,  or  has  reasonable  ground  for 


(m)  24  Geo.  2,  c.  44,  8.  6. 

(n)  See  Addison  on  Torts,  715,  716.     5  &  6  Vict.  c.  97,  s.  4. 

(o)  Broom's  Corns.  733. 

ip)  As  to  which  see  poit,  p.  342. 
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suspecting  that  a  felony  has  been  committed,  and  also 
reasonable  ground  to  suspect  that  the  person  he  arrests 
is  the  committer  of  the  felony  (;).  If  a  person  makes 
a  reasonable  charge  of  felony  against  another,  a  con- 
stable is  justified  in  arresting  such  alleged  culprit  and 
is  not  liable  to  any  action  for  false  imprisonment  for 
so  doing,  though  the  person  making  the  complaint  and 
requiring  the  arrest  may  be  so  liable  (r).  The  following 
are  also  specific  cases  in  which  a  constable  is  justified 
in  arresting  without  warrant :  Where  an  assault  is  com- 
mitted in  his  presence,  or  to  prevent  a  breach  of  the 
peace  (s) ;  where  a  person  is  found  committing  mali- 
cious injury  to  property  (t) ;  where  a  person  is  found 
committing  an  indictable  offence  in  the  night  between 
the  hours  of  nine  p.m.  and  six  A.M.  (u) ;  where  a  person 
is  found  collecting  a  crowd  round  another's  house,  or 
continually  ringing  another's  bell,  because  such  acts 
are  likely  to  lead  to  a  breach  of  the  peace  (x). 


oommitted, 


A  private  A  private  person  may  also  in  some  few  cases  arrest 

jugtifiedin  another,  and  not  be  liable  to  any  action  for  false  im- 
ScTtherm  prisonmcut  Particularly  he  may  do  so  if  he  sees  a 
some  few  cases,  felony  Committed,  or  if  a  felony  has  been  actually  com- 
seet  a  felony  niitted  and  he  has  just  and  reasonable  cause  for  suspect- 
ing the  person  he  arrests  to  be  guilty  of  it.  There  is, 
however,  a  great  distinction  between  an  arrest  without 
warrant  in  respect  of  a  felony,  by  a  constable  and  by  a 
private  individual,  for  "in  order  to  justify  the  private 
individual  in  causing  the  imprisonment,  he  must  not 
only  make  out  a  reasonable  ground  for  suspicion,  but 
he  must  prove  that  a  felony  has  acttuilly  been  committed 
by  some  person  or  another,  and  that  the  circumstances 
were  such  that  any  reasonable  person  acting  without 


(9)  He  may  not.  however,  arrest  without  warrant  merely  od  auspicioiii 
of  a  misdemeanour. 

(r)  Broom's  Coms.  729,  73a 
(«)  Addison  on  Torts,  135. 
(t)  24  ft  25  Vict  c.  97,  8.  61. 
(tt)  14  k  15  Vict,  c  19. 
{x)  Addison  on  Torts,  136. 
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pasdion  or  prejudice  would  have  fairly  suspected  that 
the  plaintiff  had  committed  it,  or  was  implicated  in  it ; 
whereas  a  constable,  having  reasonable  grounds  to 
suspect  that  a  felony  has  been  committed,  although  in 
fact  none  has  been,  is  authorized  to  detain  the  person 
suspected  until  he  can  be  brought  before  a  justice  of 
the  peace  to  have  his  conduct  investigated  (y). 

A  private  person  may  also  arrest  another  actually  Or  to  prevent 
fighting  in  the  streets,  to  prevent  the  continuance  of  a  of^*  breiih*^ 
breach  of  the  peace  (z\    And  if  a  pawnbroker  to  whom  *^®  p^^^^- 

*  ^  ^  ^  Special  powers 

any  property  is  offered  has  reasonable  ground  for  be-  of  pawn- 
lieving  that  an  offence  has  been  committed  in  respect  a^t* " 
of  it,  he  is  justified  in  arresting  the  person  offering 
such  property,  and  taking  him  and  the  property  before 
a  justice  of  the  peace  (a). 

Thirdly.  In  civil  cases  persons  are  sometimes  liable  Detention  in 
to  be  arrested  and  imprisoned.  ^*^  ***^' 

Imprisonment  by  reason  of  contempt  of  court  may  Contempt  of 
be  ranged  under  this  head,  although  of  course  it  may  *^^^ 
equally  occur  in  criminal  oases.  Contempt  of  court 
consists  in  any  refusal  to  obey  an  order  or  process  of  a 
court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  court,  or  in  interfering  with  or  violating 
established  rules  of  courts  or  in  behaving  in  a  dis- 
respectful or  improper  manner  towards  the  court  or 
any  judge  or  officer  thereof  (6).  Instances  of  contempt 
are  easy  to  find,  e.g.  non-obedience  to  a  judgment  for 
specific  performance,  or  an  injunction  granted  by  the 
High  Court  of  Justice,  or  the  interfering,  by  marrying 
or  otherwise,  with  a  ward  of  the  court,  or  by  threaten- 


ed) Addison  on  Torts,  132-134. 
{t)  Ibid.  135. 

(a)  24  &  25  Vict.  c.  96,  s.  103. 

{h)  Brown's  Law  Diet.  120.     See  also  Reg,  ▼.  CoMlro,  L.  R.  9  Q.  B. 
219. 
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ing  a  witness,  so  as  to  prevent  him  giving,  or  to  inti- 
midate him  in  giving,  his  evidence,  or  disrespectful 
behaviour  to  the  court,  or  commenting  in  a  newspaper 
article  on  a  case  then  pending  (c). 

Imprisonment  for  debt  is  said  to  be  abolished  (cQ,  but 
nevertheless  it  may  occur  in  various  cases.  The  Act 
upon  this  subject  is  the  Debtors'  Act,  1869  («),  which 
enacts  that,  with  the  exceptions  thereinafter  mentioned, 
no  person  shall  after  the  commencement  of  the  Act  {/) 
be  arrested  or  imprisoned  for  making  default  in  pay- 
ment  of  a  sum  of  money  {g).  The  exceptions  are  as 
follows  : 


Six  owes  of  I.  Default  in  payment  of  a  penalty,  or  sum  in  the 

tioM.  **^®^"  nature  of  a  penalty,  other  than  a  penalty  in  respect  of 
any  contract. 

2.  Default  in  payment  of  any  sum  recoverable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fidu- 
ciary capacity  (A),  and  ordered  to  pay  by  a  Court  of 
Equity  any  sum  in  his  possession  or  under  his  controL 

4.  Default  by  a  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when  ordered  to  pay  the  same 
in  his  character  of  an  officer  of  the  court  making  the 
order. 


(c)  See  hereon,  SnelFs  Principles  of  Equity. 

{d)  See  the  title  of  32  k  33  Vict.  c.  62,  "  An  Act  for  the  Abolition  of 
imprisonment  for  debt,"  &c. 

(«)  32  k  33  Vict.  c.  62. 

(/)  I  January,  1870. 

(i)  32  *  33  Vict  c  62,  B.  4. 

(/t)  As  to  who  is  a  trustee  or  a  person  acting  in  a  fiduciary  capacity, 
see  MorrU  ▼.  Ingram,  L.  R.  13  Ch.  D.  338 ;  49  U  J.  Ch.  123  ;  28  W. 
434 ;  In  re  Diamond  Fuel  Co,,  Metea{ft  Case,  L.  R.  13  Ch.  D.  815  ; 
49  L.  J.  Ch  347  ;  28  W.  R.  435. 
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5.  Default  in  payment  for  the  benefit  of  creditors  of 
any  portion  of  a  salary  or  other  income  in  respect  of 
the  payment  of  which  any  court  having  jurisdiction  in 
bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  act  authorized  to 

be  made  (i).     It  is  provided,  however,  that  in  all  or  in  which, 
any  of  these  excepted  cases  no  person  shall  be  im- imprilonmeut 
prisoned  for  a  longer  time  than  one  year,  and  nothing  |*^beyoiidr 
in  the  section  is  to  alter  the  efiTect  of  any  judgment  or  onoyoar. 
order  of  any  court  for  payment  of  money,  except  as 
regards  the  arrest  and  imprisonment  of  the  person 
making  default  in  paying  such  money  (k). 

With  regard,  however,  to  the  exceptions  above  num- 
bered 3  and  4,  it  is  now  provided  by  the  Debtors 
Act,  1878,  that  the  Court  or  judge  may  inquire  into 
the  circumstances  of  the  case,  and  is  to  have  a  discre- 
tionary power  as  to  imprisoning  (/).  And  it  has  been 
held  that  under  this  provision  the  court  will  refuse  to 
grant  an  application  for  a  writ  of  attachment  against  a 
defaulting  trustee,  where  owing  to  the  defaulter  being 
wholly  without  means,  no  useful  object  would  be 
gained  thereby  (m). 

In  addition  to  the  foregoing  cases,  the  same  act  also  AUo  power  10 
provides  that  any  person  making  default  in  payment  of  p^^*  for  six 
any  debt,  or  instalment  of  any  debt,  due  from  him  in  ^^^^  ^"*^' 
pursuance  of  any  order  or  judgment,  may  be  committed 
to  prison  for  a  term  not  exceeding  six  weeks,  on  its 


(i)   32  &  33  Vict.  c.  62,  B.  4. 

(k)  However,  a  person  who  makes  default  in  payment  of  a  sum  of 
money  which  he  has  been  ordered  by  the  Court  to  pay  cannot  be  attached 
for  contempt,  but  must  be  proceeded  against  under  sect.  5,  as  to  which 
tee  post,  p.  338.  Etdaile  v.  Viiser,  L.  R.  13  Ch.  D.  421  ;  28  W.  R. 
281  ;  41  L.  T.  745. 

(I)  41  &  42  Vict.  c.  54.  This  act  came  into  operation  on  its  passing 
13th  August  1878. 

(m)  Be  MaekentU,  44  L.  T.  618. 

Y 
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being  proved  that  he  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  lefosed 
or  neglected,  or  refuses  or  neglects,  to  pay  the  same  (n). 
The  application  to  commit  to  prison  under  this  provi- 
sion  is  made  by  a  summons  called  a  judgment  summons, 
and  in  the  superior  courts  is  made  to  a  judge  in 
chambers.  In  an  inferior  court,  it  must  be  made  in 
open  court  before  the  judge  or  his  deputy  (p). 

Conditional  Ko  conditional  order  for  committal  to  prison  at  a 

committal  not  future  day  can  be  made  under  any  circumstances ;  not 
good,  even  by  consent     Every  committal  order  must   be 

absolute  and  present  in  its  terms,  but  the  issue  of  the 
order  may  be  restrained  for  a  certain  time  for  the 
purpose  of  giving  a  locus  pcenUentioe  to  the  defaulting 
party  (p). 

whenadefen-  The  Debtors  Act,  1869,  also  contains  an  enactment 
aeSonlnay  be  ^  ^  ^^^  arrest  of  a  dcf^dant  in  a  case  totally  distinct 
arrested.  and  apart  from  imprisonment  for  debt,  it  being  pro- 
vided {q)  that  where  the  plaintiff  in  any  action  in  any 
of  her  Majesty's  superior  courts  of  law  proves  at  any 
time  before  final  judgment  by  evidence  on  oath  to  the 
satisfaction  of  a  judge  of  one  of  those  courts  that 
(i)  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  ;^50  or  upwards,  (2)  that 
there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  England  unless  he  is  apprehended,  and 
(3)  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action  (r),  the  judge  may  order  such  defendant 
to  be  arrested  and  imprisoned  for  a  period  not  ex- 


(n)  32  k  33  Vict  c.  62,  a.  5. 
(0)  Ibid. 

(p)  The  above  order  was  made  by  notice  dated  12  December  1881. 
Iq)  Sect.  6. 

(r)  This  being  a  matter  very  difficult  to  prove,  orden  for  the 
of  a  defendant  under  this  section  are  not  at  all  frequently  granted. 
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ceeding  six  months,  unless  and  until  he  has  sooner 
given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out 
of  England  without  the  leave  of  the  Court  Where 
the  action  is  for  a  penalty,  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respect  of  any  con- 
tract, it  is  not,  however,  necessary  to  prove  that  the 
absence  of  the  defendant  from  England  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
and  the  security  given  (instead  of  being  that  the  de- 
fendant will  not  go  out  of  England)  is  to  be  to  the 
effect  that  any  sum  recovered  against  the  defendant 
in  the  action  shall  be  paid,  or  that  the  defendant  shall 
be  rendered  to  prison. 

If  a  person  obtains  an  order  for  arrest  under  the  Maiiciont 
foregoing  provision  by  any  false  statement  or  wrongful  *"*■*• 
suppression  of  facts,  he  may,  in  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest  Malicious  arrest  may  be  described  or  defined 
as  a  tortious  act  consisting  in  the  malicious  (s)  arrest 
of  another  without  reasonable  or  probable  cause. 

It  will  be  noticed  that  the  provision  as  to  the  arrest  iHitinction 
of  a  defendant  is  quite  distinct  and  different  from  the  andUmprSon-* 
foregoing  provisions  as  to  imprisonment  for  debt ;  in  "*•''*• 
the  latter  there  is  an  action  and  a  judgment,  or  order 
for  payment,  and  the  object  of  the  imprisonment  is  to 
get  satisfaction  of  it ;  in  the  former  there  is  no  debt 
adjudged  by  the  Court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.     The 
student  should  carefully  remember  this  distinction,  as 
it  is  important  (t), 

(«)  Using  the  word  "  malidoos  '*  in  the  sense  ascribed  to  malice  in 
law,  pott,  p.  340. 

{t)  It  seems  that  since  the  Judicature  Acts,  1873  '^^  i^75»  ^^^ 
practice  at  Common  Law  and  in  Equity  in  respect  of  the  arrest  of  a 
debtor  on  mesne  process  is  assimilated,  and  a  writ  of  ne  exeat  in  respect 
of  an  equitable  debt  will  not  be  granted  unless  the  applicant  brings  his 
case  within  the  terms  of  the  6th  section  of  the  Debtors  Act,  1869 : 
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IIL  Malicious       Malicious  prosecution  may  be  defined  as  a  tortious 

prosecution.     ^^^  consisting  in  the  unjust  and  malicious  prosecution 

of  one  for  a  crime,  or  the  unjust  and  malicious  making 

one  a  bankrupt  without  any  reasonable  or  probable 

cause. 


Three  esseu' 
tials  in  an 
action  for 
malicious 
prosecution. 


There  are  three  essentials  necessary  to  entitle  a 
person  to  maintain  an  action  for  malicious  prosecution, 
viz.:  I.  Malice  on  the  part  of  the  defendant;  2.  The 
absence  of  any  reasonable  and  probable  cause  for  the 
prosecution  (u) ;  and  3.  That  the  prosecution  was  de- 
termined in  the  plaintiff's  favour  if  from  its  nature  it 
was  capable  of  being  so  determined  (x). 

As  to  the  first  essential,  viz.,  malice,  it  is  important 
to  properly  understand  the  meaning  of  the  word. 


Difference 
between  malice 
in  law  and 
malice  in  fact. 


Malice  in  law 
is  all  that  is 
required  to 
exist  in 
malicious 
prosecution. 


Malice  is  said  to  be  of  two  kinds,  viz.,  malice  in 
law  and  malice  in  fact(y).  The  latter  means  what 
we  ordinarily  understand  by  the  term,  and  consists 
of  some  act  of  spite  either  against  some  particular 
individual  or  the  public  at  large ;  but  the  former  does 
not  simply  mean  ill-will  against  a  person  or  the  public 
at  large,  but  signifies  a  wrongful  act  done  intentionally, 
without  any  just  cause  or  excuse,  e.g,  the  unwarrant- 
able striking  of  a  blow  likely  to  produce  death ;  for,  in 
such  cases,  there  is  no  necessity  to  prove  any  particular 
spite  or  ill-will,  for  the  act  speaks  for  itself  (2).  Now, 
the  malice  that  is  required  to  exist  to  support  an  action 
for  malicious  prosecution  is  only  of  this  latter  kind  (a) ; 
so  that,  in  saying  that  malice  is  an  essential,  it  is  not 


Drover  v.  Beyer,  L.  R.  13  Ch.  D.  242  ;  49  L.  J.  Ch.  (Apps.)  37  ;  28 
W.  R.  no. 

(tt)  See  as  to  these  two  essentials  per  WilliamB,  J.,  in  Betrber  ▼. 
Le$$Uer,  7  0.  B.  (N.  S.)  186. 

(x)  Barber  v.  Lessiter,  7  C.  B.  (N.S.)  186 ;  Boiehi  v.  Mattkewt,  Jj.  "R, 
2  C.  P.  684. 

(y)  Per  Bailey,  J.,  in  Bromage  v.  ProsteTt  4  B.  &  C.  255. 

(z)  Brown's  Law  Diet  328  ;  Broom's  Corns.  739. 

(a)  Per  Parke,  J.,  in  MUeheU  v.  Jenkins,  5  B.  &  A.  595 ;  Broom** 
ComA.  744. 
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meant  that  any  particular  spite  or  ill-will  must  be 
shewn  to  have  existed,  but  simply  that  there  was  the 
intentional  doing  of  a  wrongful  act. 

• 

The  second  essential,  viz.,  the  absence  of  any  reason-  whether  fchera 
able  or  probable  cause,  is  important ;  and  what  is  reason- ;~[  p'J^i'" 
able  and  probable  cause,  is  a  question  to  be  determined  <*"^  w  m  to 

^  '  *  prevent  a  pro- 

by  the  judge  on  the  circumstances  of  every  particular  Becution  being 
case  (6),  for  there  may  be  many  cases  in  which,  though  ^ue8Son*for  * 


a  person  fails  to  sustain  his  accusation,  yet  there  may  ^ijpj^^ft, 
have  been  very  good  grounds  for  the  institution  of  his  «««• 
proceedings,  for  he  may  have  been  compelled  to  with- 
draw from  such  proceedings  by  reason  of  inability  to 
find  his  witnesses,  the  death  of  a  material  witness,  or 
other  circumstances  (c). 

Although  a  prosecution  at  the  outset  may  not  be  a  proMoution 
malicious,  yet  it  may  afterwards  become  so  by  reason  ^t  mAiido^ 
of  the  continuance  of  it  after  positive  knowledge  of  the  ™y  beoome 
innocence  of  the  accused  (d). 


The  third  essential,  viz.,  that  the  prosecution  was  A  perwm 
determined  in  the  plaintiff's  favour  if  it  was  capable  of  for  maiicioui 
being  so  determined,  scarcely  calls  for  any  comment  f^J^^J^ion  if 
here.     From  it  will  be  seen  that  if  a  person  has  been  conviction  on 
actually  convicted,  or  has  been  actually  adjudicated  a  againit  him. 
bankrupt,  he  cannot  maintain  this  action  whilst  the 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.     To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  shew  that 
the  conviction  or  adjudication  htts  been  reversed  or 
superseded  («). 


(6)  WcUson  V.  WkUmore,  14  L.  J.  Ex.  41 ;  aee  Low  v.  CoUum,  It. 
Reps.  2  Q.  R  D.  15  ;  Broom's  Goms.  729. 

(c)  Willant  v.  7'aylor,  6  Bing.  186 ;  Addiion  on  Torts,  614. 

(d)  Per  Cockbum,  C.J.,  in  FUz-John  v.  Mackindtr,  30  L.  J.  (C.P.) 
264. 

(0)  Addison  on  Torts,  207,  208. 
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Company  It  has  been  decided  that  an  action  for  malicious 

nuJicioM        prosecution  will  lie  against  a  company  (/). 

proMoution. 

No  action  liei  The  malicious  prosecution  of  a  civil  action,  though 
m«^'^*nof  "'Without  any  reasonable  or  probable  cause,  does  not  have 
a  civil  aoUon.  the  Same  effect  as  the  malicious  criminal  prosecution,  or 
the  malicious  obtaining  of  an  adjudication  in  bank- 
ruptcy, and  no  action  will  generally  lie  in  respect  of 
Norbja        it.      No  action,   also,  will  lie  by  a  subordinate  for 

■uborainate  ...  ..  •     j.  i  •  j*  le 

againathia       maucious  prosecutiou  agaiust  his  commanding  officer 
fcng  him    for  bringing  him  to  court-martial  (g). 

to  court- 
martial.  ~ 

(/)  Edward*  v.  Midland  Ry,  Co,,  L.  R.  6  Q.  B.  D.  287 ;  50  L.  J.  Q. 
B.  281  ;  29  W.  R  609. 
{g)  See  generally  hereon,  Addiaon  on  Torts,  199-212. 
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CHAPTER  V. 

OF  TORTS  AFFECTING  THE  PERSON (contintud). 

In  the  same  way  that  the  torts  of  assault  and  battery  iv.  Lib«iand 
are  usually  classed  together,  so   also  frequently  are        ^^* 
those  of  libel  and  slander ;  but  there  are  many  and 
material  distinctions  between  the  two  torts,  and  it  will 
be  advisable  to  consider  the  subject  in  the  following 
manner : 

1.  The  law  particularly  as  to  libeL 

2.  The  law  particularly  as  to  slander. 

3.  The  differences  between  libel  and  slander. 

Libel  may  be  defined  as  a  tortious  act,  consisting  Definiiton  of 
in  the  malicious  defamation  of  another,  made  public  ^^^ 
by   writing,  printing,  pictures  or  efSgy,  in  such   a 
manner  as  to  expose  him  to  public  hatred,  contempt, 
ridicule,  reproach,  or  ignominy  (h).     As  an  assistance 
to  this  definition,  and  as  tending  to  shew  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing,  or  printing,  or  any  picture  or  effigy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any 
way  derogate  from  his  character  by  imputing  to  him 
any  bad  actions  or  vicious  principles,  or  to  abridge 
his  comforts  or  respectability,  will  amount  to  a  libel.  To  entitle  a 
even  although  practically  and  substantially  the  libel  ^li!?uin  an 
complained  of  may  not  have  caused  the  plaintiff  a^iy  ^f^iJ^not 
special  or  peculiar  damage,  or,  indeed,  any  real  damage  necewanr  that 
at  all(i),  by  which  is  meant  that,  even  without  proof  caused  him 

any  tpecial 

injury. 

(A)  See  TariouB  definitions  from  which  this  is  compiled  given  in 
Starkie  on  Slander  and  Libel,  3,  4. 
(t)  Starkie  on  Slander  and  libel,  151-172. 
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of  special  damage,  the  plaintiff  may  be  entitled  to  a 
verdict  and  nominal  damages,  though,  of  course,  in 
every  case,  proof  of  special  injury  done  to  him  by  the 
libel  will  tend  to  increase  the  amount  of  the  damages 
that  will  be  awarded  by  the  jury. 

Instances  of  Very  many  instances  of  words  held  to  be  libellous 
uTbe  liiMfUous.  might  be  enumerated,  and  a  few  may  usefully  be 
given.  In  one  case  it  was  held  that  to  write  or  print 
of  a  person  that  he  was  a  swindler  was  a  libel  (Ic) ; 
in  another  that  to  write  of  a  person  that  he  was  a 
black  sheep  or  a  blackleg  was  a  libel  (I) ;  in  another 
that  to  write  of  a  person  that  he  had  been  blackbaUed 
on  an  election  for  members  of  a  club  was  libellous  (m) ; 
and  in  another  that  to  write  of  a  person  that  he  had 
no  experience  in  work  he  was  employed  to  do  was 
libellous  (n).  Mere  words  of  suspicion  will  not,  how- 
ever, be  sufficient  to  constitute  libel  (o).  There  may 
be  many  cases  in  which  the  words  used  by  the  de- 
fendant, and  complained  of  by  the  plaintiff  as  libel- 
lous, though  not  apparently  on  their  face  so,  yet,  by 
the  special  and  peculiar  sense  in  which  they  may  be 
taken  in  any  particular  case,  may  be  actually  libel- 
lous; thus  in  one  case  the  plaintiff  complained  that 
the  defendant  had  libelled  him  by  calling  him  a  truck- 
master,  and  the  Court  held  that  this  might  possibly 
constitute  a  libel,  and  that  it  must  be  for  the  jury  to 
decide  whether  or  not,  under  the  circumstances,  the 
word  complained  of  was  used  in  a  defamatory  sense  (/?). 
There  may  also  be  many  cases  in  which  a  person  may 
be  libelled,  although  he  is  not  actually  named,  if  it 
clearly  appears  that  he  is  the  person  against  whom 


{k)  r  Anson  v.  Stuart,  I  T.  R  748. 
(0  McOregor  7.  Oregory,  1 1  M.  &  W.  287. 
(m)  O'Brien  v.  CUment,  16  M.  &  W.  159. 
(n)  BoUerill  v.  Whytehead,   41  L.  T.  5^8. 

(o)  Simmom  v.  Mitchell,  L.  R.  6  App.  Gas.  156  ;  50  L.  J.  P.  C.  ii  ; 
29  W.  R  401. 
ip)  Homer  v.  Taunion,  29  L.  J.  (Ex.)  318. 
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the  defamatory  matter  was  aimed  (g) ;  as,  for  instance, 
by  describing  the  plaintiff  or  his  place  of  residence  or 
business,  or  giving  other  particulars  which  would  lead 
persons  to  apply  the  libel  to  him;  and  it  is  not 
necessary  to  prove  that  the  whole  world  would  take 
the  matter  as  applying  to  the  plaintiff,  but  it  is  quite 
suflScient  to  shew  that  some  would  (r).  If,  however, 
the  words  used  are  words  that  no  ordinary  reader 
could  put  a  libellous  construction  on,  the  plaintiff 
cannot,  by  alleging  that  they  have  a  particular  intent, 
make  them  libellous.  Thus  in  a  recent  case  the  libel 
complained  of  consisted  of  an  advertisement  stating 
that  one  M.  (the  plaintiff)  was  not  any  longer  authorized 
to  receive  subscriptions  for  a  certain  institute,  and 
the  plaintiff  brought  this  action,  alleging  that  the 
meaning  of  the  advertisement  was  that  he,  the  plaintiff, 
had  falsely  assumed,  and  pretended  to  be  authorized, 
to  receive  subscriptions  on  behalf  of  such  institute. 
The  Court  held  that  no  action  was  maintainable  here, 
as  the  words  made  use  of  would  not  bear  any  libellous 
interpretation  (s).  In  some  cases,  however,  although 
words  may  not  be  libellous  in  their  primary  sense, 
yet  evidence  may  be  given  of  facts  which  would  reason- 
ably make  them  defamatory  in  their  secondary  sense ; 
but  there  must  be  some  evidence  to  make  such  words 
as  these  actionable  (t)  ;  and  where  a  plaintiff  in  his 
statement  of  claim  annexes  a  meaning  to  words  com- 
plained of,  and  fails  by  his  evidence  to  sustain  such 
meaning,  he  cannot  discard  that  and  adopt  another(i^). 

To  entitle  a  person  to  succeed  in  an  action  for  The  pubiica- 
libel  he  must  prove  the  publication  of  it,  and  this, mMtaiwayi* 
indeed,  must  be  proved  before  any  evidence  can  be  ?>«.p«»^«i»  'w 

'  ^  '^  it  u  DO  offence 

(9)  See  FAnaon  v.  StwiH,  I  T.  R  74S. 

(r)  Bourke  v.  Warren,  2  C.  &  P.  307. 

(«)  Mulligan  y.  Cole,  L.  R.  10  Q.  K  549  ;  44  L.  J.  (Q.B.)  153. 

(0  Capital  and  CountitM  Bank  ▼.  Benty,  L.  R.  5  C.  P.  D.  514  ;  49 
L.  J.  C.  P.  830  ;  28  W.  R  851.  Mud  v.  Tatnell,  29  W.  R  172  ;  43 
L.  T.  507. 

(u)  Euel  ▼.  Tatnell  (supra). 
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to  write  de- 
fftmatory 
matter  and 
keep  it  pri- 
vate. 


WhatwiU 
amount  to  a 
publication. 


given  of  the  contents  of  the  libel  (x) ;  for  it  is  not 
sufficient  to  render  a  person  liable  to  an  action  for 
libel  that  he  wrote  the  defamatory  matter,  for  if  he 
has  kept  it  in  his  possession,  and  not  in  any  way 
shewn  it  to  a  third  person,  he  has  done  no  harm.  For 
instance,  to  write  a  letter  to  a  person  containing  de- 
famatory matter  concerning  him  is  not  actionable 
if  it  reach  his  hands  without  being  seen  by  any 
third  person  ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him  but  was  not,  it  was  held  that  no  action 
was  maintainable  (y).  The  publication  of  a  libel  may 
occur  in  many  different  ways,  as  by  the  defendant 
actually  with  his  own  hand  giving  the  libel  to  another, 
by  inserting  a  libellous  advertisement  in  a  news- 
paper (z),  or  by  writing  and  sending  a  letter  to  a 
third  person  (a). 


A  person  Where  a  porter  in  the  course  of  his  business  and 

Ifn^ttngiy  **  employment  delivered  parcels  containing  libellous  hand- 
bills, it  was  held  that,  although  he  was  the  actual  pub- 
lisher of  the  libel,  yet  he  was  not  liable  to  an  action 
in  respect  of  it,  he  being  ignorant  of  the  contents  of 
the  parcel  (6). 


publishing  a 
libel  is  not 
liable  to  an 
action. 


Malice  in  law 
is  an  essential 
to  constitute 
alibeL 


Our  definition  of  libel  states  it  to  be  the  malieiaus 
defamation  of  another  (c).  Malice,  therefore,  is  an 
essential  to  constitute  a  Ubel,  but  by  the  word  malice 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 


(x)  Starkie  on  Slander  and  Libel,  415. 

(y)  CluUerbuck  v.  Chaffers,  2  Stark.  471. 

(z)  Browne  v.  Oroome,  2  Stark.  297. 

(a)  Phillipi  V.  Jan$en,  2  £sp.  624.  Sending  the  libel  in  a  letter  ad- 
dreesed  to  the  wife  of  the  person  libelled  has  k^n  held  to  be  a  saffident 
publication  ;  Wenman  v.  A$h,  22  L.  J.  (G.P.)  19a  See,  generaUjr,  as 
to  publication,  Starkie  on  Slaiider  and  Libel,  chap.  19. 

(6)  Day  y.  Bream,  2  M.  &  Rob.  54. 

(c)  Ante,  p.  343. 
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in    treating   of   malicious    prosecution   (d),   viz.,   the 
intentional  doing  of  a  wrongful  act  without  just  cause 
or  excuse.     Malice,  therefore,  is  properly  said  to  be  an 
essential  of  libel,  but  it  is  inferred,  and  need  not  be  But  it  is 
proved,  for  "where  words  have  been  uttered,  or  a  libel  n'e^no/be 
published,  of  the  plaintiff,  hj  which  actual  or  pre-  i*''**^**'- 
sumptive  damage  has  been  occasioned^  the  maUce  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 
very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act "  (e). 

But  there  may  be  cases  in  which  special  circum-  circamstonoet 
stances  repel  the  presumption  of  malice  that  would  JJ^utmlSce,'^' 
otherwise  exist,  and  when  there  are  such  special  cir-  ^^  ™*^.*  * 
cumstances  they  prevent  the   matter  complained  of  tionpnvUeged. 
being  a  libel,  although  had  they  not  existed  it  would 
have  been,  and  in  such  cases  the  matter  is  said  to  be 
a  privileged  communication. 

A  privileged  communication  may  therefore  be  de-  Definition  of 
fined  as  a  communication  which  on  its  face  would  be  w^iununSa. 
libellous,  but  is  prevented  from  being  so  by  reason  of  *^<*°- 
circumstances  rebutting  the  existence  of  malice  (/), 
and  it  occurs  where  any  person  having  an  interest  to 
protect,  or  having  a  legal  or  moral  duty  to  perform, 
makes  a  communication  to  another  (such  other  having 
a  corresponding  interest  or  duty)  in  protection  of  his 
interest  or  in  performance  of  his  duty ;  here,  although 
the  communication  may  contain  matter  that  would 
ordinarily  be  actionable,  yet  here  it  is  not  actionable 
if  the  communication  is  fairly  and  honestly  made  in 
bond  fide  belief  of  its  truth  and   without  any  gross 
exaggeration  {g),     A  good  instance  of  a  communica- 


(cO  AnU,  p.  340. 

(0)  Starkie  on  Slander  and  Libel,  451*  « 
(/)  Wright  V.  WoodgaJU,  2  C.  M.  &  R.  573- 

(^)  Harfiton  7.  Buih,  25  L.  J.  (Q.B.)  25  ;  Whitelqf  ▼.  Adams,  33  L. 
J.  (O.P.)  89. 
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An  iniiaiice  tioQ  privileged  bj  reason  of  being  made  in  discharge 
communi^-**^  of  a  duty,  occurs  in  the  case  of  a  master  giving  a 
tioo  ocean  in  character   to  his  servant.     It  is   quite  true  that  a 

the  case  of  a  ,     ,  .  ... 

master  giring  servant  cannot  compel  his  master  to  give  him  a 
hu  aeiranl  character  (h),  but,  although  this  is  so,  it  is  clearly  the 
master's  moral  or  social,  though  certainly  not  his  legal, 
duty  to  do  so ;  and  if  he,  therefore,  gives  a  character 
which  he  bond  fide  believes  to  be  true,  he  is  pro- 
tected, and  although  it  is  in  reality  false  it  is  a  privileged 
communication  (t).  Thus  A.  has  had  a  servant  B., 
who,  on  applying  for  a  new  place,  refers  his  intended 
new  master  to  A.,  who,  believing  that  B.  has,  during 
his  service  with  him,  stolen  certain  articles,  replies  to 
the  new  master's  inquiries  to  that  effect ;  here,  if  A. 
bond  fide  believed  this  statement  to  be  true,  and  has 
made  it  without  any  exaggeration,  under  the  circum- 
stances, although  B.  can  prove  himself  totally  innocent, 
he  has  no  right  of  action  against  him. 

But  a  charae-        If,  howcver,  a  master  without  being  applied  to  for  a 

terTolnntarily     -  ,  ,,  ,  v-i!- 

given  ia  not      character,   volunteers  one,  here  he  is  performing  no 
pnyiieged.       duty,  and  it  will  not  be  a  privileged  communication, 
but  he  will  be  liable  if  it  is  false  (k). 


other  in-  Fair  comments  on  any  public  proceedings,  or  on  the 

of  privileged  conduct  of  public  men,  such  as  members  of  Parliament 
JP^jJ*'^*®*"  and  the  like,  and  fair  and  honest  criticisms  and  reviews, 
are  privileged  communications,  provided  that  in  all 
these  cases  such  comments,  criticisms,  or  reviews  are  of 
an  honest,  fair,  and  bond  fide  character ;  if,  however, 
they  are  not,  but  appear  to  be  really  malevolent^  then 
they  are  not  privileged  (/).  The  law  on  the  subject 
lias  been  well  stated  thus :  "  The  editor  of  a  public 

{h)  Carol  v.  Bird,  3  Esp.  201  ;  Smith  on  the  Law  of  Master  and 
Servant,  347. 

(»')  Weatkeretone  y.  Hatokins,  I  T.  R.  no  ;  Fountain  v,  BoodU^  3  Q. 
B.  5. 

{k)  PaUiton  v.  Jones,  8  B.  &  C.  578. 

{I)  See  Starkie  on  Slander  and  Libel,  223  et  ieq, ;  see  also  ZHsyer  ▼• 
Etmonde,  Ir.  Reps.  2  Q.  B.  (Apps.)  243. 
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newspaper  may  fairly  and  candidly  comment  on  any 
place  or  species  of  public  entertainment,  or  the  persons 
who  perform  there,  but  it  must  be  done  without  malice 
or  view  to  injure  or  prejudice  the  proprietor  in  the 
eyes  of  the  public.  If  fairly  done,  however  severe  the 
censure,  the  justice  of  it  screens  the  editor  from  legal 
animadversion ;  but  if  it  can  be  proved  that  the 
comment  is  malevolent  and  exceeds  the  bounds  of  fair 
opinion,  then  it  is  a  libel  and  actionable  "  (m). 

Statements  made  by  members  of  Parliament  in  the  Memben  of 
House  are  privileged,  but  such  members  may  be  liable  ^"'^»™®**^ 
if  they  subsequently  print  and  publish   such  state- 
ments (n). 

Fair  reports  of  proceedings  in  Parliament  or  in  courts  Reports  of  pnn 
of  justice  are  privileged,  unless  the  proceedings  are  pj^rUament, 
of  an  absolutely  scandalous,  blasphemous,  or  indecent  ™«®*">8^  *«• 
nature  (o).     It  has  been  held  that  a  report  of  pro- 
ceedings, at  a  meeting  of  poor  law  guardians,  affecting 
an  individual  must  not  be  considered  to  be  privi- 
leged (p) ;  but  with  regard  to  this  and  reports  of  other  44  fc  45  vict. 
meetings,  it  has  now  been  provided  that  any  report  ^  ^*  *^^'  ** 
published  in  any  newspaper  of  the  proceedings  of  a 
public  meeting  shall  be  privileged,  if  such  meeting 
was  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  and  if  such  report  was  fair  and  accurate 
and  published  without  malice,  and  if  the  publication 
of  the  matter  complained  of  was  for  the  public  benefit ; 
provided  that  this  protection  shall  not  be  available  as 
a  defence  in  any  proceeding,  if  the  plaintiff  or  pro- 
Cm)  Per  Lord  KenjoD  in  Dibdin  ▼.  Swarif  I  Esp.  26,  cited  in  Addison 
on  Torts,  181. 

(n)  See  Starkie  on  Slander  and  Libel,  223  et  uq, 
(o)  See  Starkie  on  Slander  and  Libel,  193,  218.  But  it  has  been  held 
that  a  true  report  of  proceedings  in  a  Court  of  Justice  sent  to  a  newspaper 
by  a  person  who  is  not  a  reporter  on  the  staff  of  the  newspaper,  is  not 
absolutely  privileged,  and  if  it  be  sent  from  a  malicious  motive  an 
action  will  lie  {SUven$  v.  Sampionf  L.  R.  5  Ex.  53 ;  49  L.  J.  £z.  120  ; 
41  L.  T.  782. 
(p)  PtvrceU  V.  Sovrier,  L.  R.  2  C.  P.  Div.  215  ;  46  L.  J.  (C.P.)  308. 
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secutor  can  shew  that  the  defendant  has  refused  to 
insert  in  the  newspaper  in  which  the  report  containing 
the  matter  complained  of  appeared,  a  reasonable  letter 
or  statement  of  explanation  or  contradiction  by  or  on 
behalf  of  such  plaintiff  or  prosecutor  (q). 


Statementa  by 
witnetsei. 


Seaman  y. 
Nethercli/t. 


The  statements  of  a  witness  in  a  court  of  justice  or 
before  a  select  committee  of  the  House  of  Lords  or 
House  of  Commons  are  absolutely  privileged  (r),  and 
this  even  although  the  witness  goes  somewhat  beyond 
what  he  was  asked.  That  this  is  so  is  well  shewn 
by  the  case  of  Seaman  v.  Nethercli/t  (s).  The  facts 
in  that  case  were  as  follows:  The  plaintiff  was  a 
solicitor,  and  had  attested  a  will,  which  was  after- 
wards called  in  question  in  the  Probate  Court  The 
defendant,  who  was  an  expert  in  matters  of  writing, 
gave  it  as  his  evidence,  that  the  testator's  signature 
was  not  genuine,  but  the  jury  found  in  favour  of  the 
wiU.  Soon  afterwards  the  defendant  was  engaged  in 
another  case  as  an  expert^  and  being  cross-examined 
as  to  his  evidence  in  the  will  case,  he  added,  as  a 
gratuitous  statement,  to  justify  himself,  "  I  believe 
that  will  to  be  a  rank  forgery,  and  shall  believe  so 
to  the  day  of  my  death."  This  was  the  defamation 
complained  of,  but  the  Court  decided  that  the  words 
fell  within  this  class  of  privileged  communications,  as 
being  words  spoken  in  the  course  of  evidence. 


Bawkini  r, 
LardBoMjf, 


And  with  regard  to  what  will  be  a  court,  so  as  to 
render  a  witness  not  liable  for  his  statements,  it  may 
be  noticed  that  it  has  been  decided  that  a  court  of 
inquiry  instituted  by  the  commander-in-chief  of  the 
army,  under  the  Articles  of  War,  to  inquire  into  a 
complaint  made  by  an  officer  of  the  army,  is  such  a 


(g)  44  &  45  Vict  c.  6o^  a.  2. 

(r)  Ooffin  V.  DowUyt  L.  R.  6  Q.  B.  D.  307  ;  50  L.  J.  Q.  R  303  ;  29 
W.  R.  440. 
(»)  L.  R.  I  C.  P.  Div.  540 ;  2  C.  P.  Div.  53  ;  46  L.  J.  (C.P.)  12& 
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court,  and  therefore  that  statements,  whether  oral  or 
written,  made  by  an  officer  summoned  to  attend  before 
such  court,  are  absolutely  privileged,  even  although 
made  maid  Jide  and  with  actual  malice,  and  without 
reasonable  and  probable  cause  (t). 

In  many  cases  of  what  are  alleged  to  be  privileged  it  u  for  the 
communications,  on  the  ground  of  moral  or  social  duty,  wiSSier  tT^  * 
it  is  often  a  difficult  matter  to  decide  whether  or  not  p»»;^cuUr 

matter  ii 

the  matter  shall  be  admitted  to  be  such  a  duty  as  to  pnvUeged. 
render  the  communication  privileged ;  in  all  such  cases 
it  is  for  the  judge  to  decide  whether  the  principle  can 
be  applied  to  the  particular  case  (u). 

In  cases  of  privileged  communication,  however,  it  Manj  oases 
is  usually  open  to  the  plaintiff  to  shew  that,  notwith-  p^^%cie 
standing  that  the  communication  would  ordinarily  be  »PP«"  ^,^ 

°  "^  privueged 

privileged,  yet  that  the  defendant  has  been  guilty  of  may  yet  on 
actual  malice,  i,e.,  malice  in  fact  (x).      Thus,  it  has  SubU  not  be. 
been  pointed  out  that  a  master  is  privileged  in  giving 
a  character  to  his  servant,  but  yet,  if  he  knowingly 
gives  a  false  character,  here  there  is  actual  malice,  and 
there  cannot  possibly  be  any  privilege. 

The  truth  of  a  libellous  imputation  affords  a  com-  The  truth  of 
plete  answer  to  any  action  for  damages,  because  the  *  ^pif^"^ 
action  is  brought  by  the  plaintiff  to  free  his  character  *?^®'^  * 
from  such  imputation,  which  he  cannot  be  entitled  to 
do  if  the  imputation  is  actually  true  (y) ;  and  where 
the  truth   of  the  imputation  is  not  thoroughly  and 
strictly  proved,  but  it  is  substantially  or  to  a  great 

(0  Dawkitii  V.  Lord  Rokeby,  L.  R.  7  H.  L.  744,  42  L.  J.  (Q.R)  8. 
It  has  also  been  held  that  reports  made  by  a  military  officer  for  the  in- 
formation of  the  commander -in-ohief  are  privileged :  Daiokint  v.  Lord 
PavUt,  L.  R.  5  Q.  B.  94 ;  39  L.  J.  (Q.B.)  53. 

(tt)  Per  Erie,  C.J.,  in  WkUelep  v.  Adams,  15  C.  B.  (N.S.)  418. 
WaUer  v.  Lock,  L.  R.  7  Q.  B.  D.  619 ;  30  W.  R.  18 ;  45  L.  T.  242. 
Harriton  ▼.  Fnutr,  29  W.  R  652. 

(x)  Wright  V.  WoodgaU,  2  C.  M.  &  R.  573.  As  to  malice  in  fact, 
see  anU,  p.  34a 

{y)  Starkie  on  Slander  and  Libel,  20,  21. 
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Effect  of  the 
truth  of  a 
libel  in  » 
criminal 
prosecution 
for  it. 


6  &  7  Vict. 
0.  96, 1.  6. 


extent,  this,  though  not  sufficient  to  form  a  defence,  may 
go  in  mitigation  of  damages  (z).  Libel  is,  however, 
punishable,  not  only  civilly  but  also  criminally,  by  in- 
dictment or  information ;  and  in  a  criminal  prosecution 
the  truth  of  the  libel  was  formerly  no  defence,  for  the 
object  of  a  criminal  prosecution  is  to  a  great  extent 
the  preservation  of  public  peace  and  good  order, 
which  cannot  be  maintained  if  one  man  is  allowed  to 
publish  of  another  everything  that  may  chance  to  be 
true  of  that  person,  so  that,  whether  true  or  false,  the 
imputation  may  have  equally  mischievous  results,  and 
consequently  be  equally  a  public  wrong  (a).  This  state 
of  the  law  is,  however,  now  to  a  considerable  extent 
altered,  it  having  been  provided  that  the  truth  of  a 
libel  shall  form  a  defence  to  a  criminal  prosecution  if 
it  is  also  for  the  public  benefit  that  the  matters  com* 
plained  of  should  be  published  (b). 


Provisions  of  With  regard  to  criminal  proceedings  in  respect  of  a 
c^6o^with^*"  ^^^^>  i^  ^^s  been  provided  by  the  Newspaper  Libel  and 
regard  to crim- Eegistration  Act,  1 88 1  (c),  that  no  criminal  prosecu- 

inal  nroceed* 

ingsforiibeL  tion  shall  be  commenced  against  any  proprietor,  pub- 
lisher, editor,  or  any  person  responsible  for  the  publica- 
tion of  a  newspaper,  for  any  libel  published  therein, 
without  the  written  fiat  or  allowance  of  the  director 
of  public  prosecution,  in  England,  or  Her  Majesty's 
attorney-general  in  Ireland,  being  first  had  and  obtained 
(d).  The  same  act  also  provides  that  a  court  of  sum- 
mary jurisdiction  upon  the  hearing  of  a  charge  against 
such  a  person  for  a  libel  published  in  his  paper,  may 
inquire  into  evidence  as  to  whether  the  publication 
was  for  the  public  good,  and  whether  fair  and  accu- 
rate and  without  malice,  and  as  to  any  other  matter 
which  might  be  given  in  evidence  by  way  of  defence 


(z)  Chalmers  ▼.  ShackeU,  6  C.  &  P.  475. 
(a)  See  Starkie  on  Slander  and  Libel,  21. 

(6)  6  &  7  Vict.  &  96,  a  6.    See  hereon  Reg,  y.  LahoucKert,  14  Cos, 
C.  C.  419. 

(c)  44  &  45  Vict.  &  60. 

(d)  Sect  3. 
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at  the  trial,  and  if  of  opinion  that  there  is  a  strong  or 
probable  presumption  that  the  jury  on  the  trial  would 
acquit  the  person  charged,  may  dismiss  the  charge  (e); 
and  also  that  if  the  libel  was  of  a  trivial  character,  the 
Court  may  cause  the  charge  to  be  reduced  into  writing 
and  read  to  the  person  charged,  and  then  address  a 
question  to  him  to  the  following  efifect:  "  Do  you  desire 
to  be  tried  by  a  jury,  or  do  you  consent  to  the  case 
being  dealt  with  summarily  ? "  and  if  such  person 
answer  in  the  affirmative,  the  Court  may,  instead  of 
committing  him  for  trial,  summarily  convict  him  and 
adjudge  him  to  pay  a  fine  not  exceeding  £so(f). 

The  statute  6  &  y  Vict,  a  96,  also  contains  two  Proviaion  of 
important  provisions  on  the  subject  of  libel,  besides  the  c  96,  m  to 
one  already  mentioned.     The  first  of  such  provisions  is  ^^^  ^^^^^ 
that  in  any  action  for  defamation  it  shall  be  lawful  for 
the  defendant  (after  notice  in  writing  of  his  intention 
so  to  do  duly  given  to  the  plaintiff  at  the  time  of  filing 
or  delivering  the  plea(^)  in  such  action)  to  give  in 
evidence,  in  mitigation  of  damages,  that  he  made  or 
offered  an  apology  to  the  plaintiff  for  such  defamation 
before  the  commencement  of  the  action,  or  so  soon  after- 
wards as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  shall  have  been  commenced  before  there  wets  an 
opportunity  of  making  or  offering  such  apology  (A). 

The  other  of  such  provisions  is  that  in  an  action  Provision  of 
for  a  libel  contained  in  any  public  newspaper  or  other  ^^^  ^^ 
periodical  publication,  it  shall  be  competent  for  theii^«}>* 

*  *  ,     publio  newi« 

defendant  to  plead  that  such  libel  was  inserted  therein  paper,  ko. 
without  actual  malice  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or,  at 


(0)  Sect.  4.  Formerly  a  magistrate  had  no  such  power.  Reg.  v. 
Carden,  L.  R.  5  Q.  R  D.  I  ;  49  L.  J.  M.  C.  I  ;  28  W.  R.  133 ;  Ji^.  r. 
FUnoerSy  44  J.  P.  377. 

(/)Sect  5. 

(g)  Statement  of  defence  under  the  present  practice. 

0*)  Sect  I. 

Z 
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the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper  or  other  periodical  publication  a  full 
apology  for  the  said  libel,  or,  if  such  newspaper  or 
other  periodical  publication  shall  be  ordinarily  pub- 
lished at  intervals  exceeding  one  week,  that  he  has 
ofiTered  to  publish  the  said  apology  in  any  newspaper 
or  other  periodical  publication  to  be  selected  by  the 
plaintiff  in  such  action ;  and  that  every  such  defen- 
dant shall  upon  filing  such  plea  be  at  liberty  to 
pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such 
libel  (i).  This  latter  provision  is  not,  however,  now  of 
the  importance  it  formerly  was,  as  under  the  Judi- 
cature Act,  1875,  money  may  be  paid  into  Court  in  all 
actions  (k). 


An  action  for        An  action  of  libel  may  be  brought  at  any  time  within 
brought  within  six  yeaxs  of  publication  thereof  (/). 

gix  years. 


Liability  for 
f  reih  publica- 
tion of  libel. 


If  a  person,  to  whom  a  libel  is  published,  in  his  turn 
publishes  it  again,  he  is  liable  in  respect  of  it,  as  well 
as  the  original  libeller,  even  though  he  believed  it  to  be 
true  (m). 


Definition  of 
slander. 


Slander  may  be  defined  as  the  malicious  defamation 
of  another  person,  not  in  writing,  but  simply  by  word 
of  mouth  (n).  For  ordinary  slander  the  only  remedy 
of  the  person  slandered  is  to  bring  an  action  for 
damages,  for  the  injury  done  to  him  is  not  so  great  as 
by  libel,  which,  being  in  writing  or  the  like,  is  more 


(t)  6  &  7  Vict.  c.  96,  8.  2.  By  8  &  9  Vict  &  75,  s.  2,  it  is  provided 
that  it  shall  not  be  competent  for  a  defendant  to  plead  an  apology  ai 
stated  in  the  text,  without  at  the  same  time  making  a  payment  of  monej 
into  Court. 

{k)  38  &  39  Vict.  c.  77,  Ord  xxx.  r.  i.  See  Indermaor't  Manual  of 
Practice,  71,  72. 

[l)  21  Jac.  I,  c  16, 8.  3. 

(»i)  McPherton  v.  Daniels^  10  B.  &  C.  273 ;  Tidman  ▼.  AindU,  lO 
Ex.  63  ;  BotterUl  v.  Whytehrad,  41  L.  T.  588. 

{n)  For  various  definition!  of  slander,  see  Starkie  on  Slander  and 
Libel,  3,  4. 
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lasting  and  permanent  in   its  nature,  while  slander, 
being  but  by  word  of  mouth,  is  from  its  very  nature 
fleeting ;  but  in  some  exceptional  cases  of  slander,  e.^.,  oasei  in  whioh 
where  the  words  used  are  seditious,  grossly  immoral  pr^jj^ttin 
or  blasphemous,  or  addressed   to  a  magistrate  with  wUi  lie  for 
reference  to  his  duties  or  whilst  he  is  performing  his 
duties,  or  uttered  as  a  challenge  to  fight  a  duel  or  to 
provoke  such  a  challenge,  a  criminal  prosecution  will 
lie  (o). 

As  to  what  words  will  be  sufficient  to  enable  a  person  imtances  of 
to  maintain  an  action  of  slander,  may  be  instanced 
words  imputing  a  crime  to  any  one,  as  generally  that 
he  is  a  thief,  or  particularly  that  he  has  committed 
such  and  such  a  wrongful  act,  but  it  is  not  necessary 
that  the  words  used  should  be  so  extreme  as  that,  and 
generally  speaking  any  defamatory  words  causing 
damage  will  give  rise  to  the  action.  On  the  other 
hand,  there  are  many  cases  of  words  merely  spoken 
which  confer  no  right  of  action,  although  had  they  been 
written  they  would  have  (j>).  Words  made  use  of  ex- 
pressing simply  a  suspicion  (q),  or  charging  another  with 
having  evil  desires  and  inclinations,  but  not  stating  that 
they  have  been  brought  into  action,  are  not  action- 
able (r)}  but  if  they  go  beyond  that,  and  charge  another 
with  actually  having  evil  principles,  then  it  seems 
they  are  (s). 

The  facts  to  be  proved  in  an  action  of  slander  will  Facts  to  be 
generally  be  three,  viz.:  I.  The  uttering  of  the  slan- action  for  ^^"^ 
derous  words ;  2.  The  malice  of  the  defendant ;  and  «i*^^«'' 
3.  The  damages  caused  to  the  plaintiff. 

The  first  point  will  involve  the  question  of  whether  whatwordi 
or  not  the  words  are  really  defamatory ;  and  to  render  matory.  *  *" 

(0)  See  Starkie  on  Slander  and  Libel,  587. 
(p)  r Anson  ▼.  Stuart^  1  T.  R.  748. 

(q)  Simmons  v.  Mitchell^  L.  R.  6  App.  Cas.  156;  50  L.  J.  P.  C.  II  ; 
29  W.  B.  401. 

(r)  Harrison  v.  Stratton,  4  Esp.  218. 
(<)  Prince  v.  Hovx,  i  Bro.  P.  C.  64. 
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them  so  they  must  be  such  that,  if  not  the  whole 
world,  at  any  rate  some  persons  would  have  taken 
them  in  a  defamatory  sense  (t).  The  question  as 
to  the  meaning  of  the  words  used  is, — ^in  what  sense 
did  the  person  uttering  them  mean  them  to  be  under- 
stood? (u)  But  although  words,  if  they  stood  by 
themselves,  might  be  defamatory  and  actionable,  yet 
it  is  quite  possible  that  they  may  be  controlled  by 
other  words  made  use  of  at  the  same  time,  so  as  to 
prevent  them  having  the  ordinary  usual  and  primary 
meaning  that  they  otherwise  woidd  have  had  (x). 

The  poaiice  The  mallcc  that  is  required  is  only  malice  in  a  legal 

^?y *m)iai^  in  scusc,  which  will  be  implied  if  the  uttering  of  the 
law.  defamatory  words  is  proved  (y). 

Special  damage      We  havc  stated  that  the  third  essential  of  proof  in 

S^a'n^ti^^**^  all  actions  of  slander  will  be  the  damages  caused  by 

for  slander,      the  defamatory  words,  for  generally  speaking,  unless 

the  slander  has  been  productive  of  damage,  no  action 

lies,  in  which  respect  slander  differs  from  libel ;  for  in 

the  former  we  have  pointed  out  that  the  plaintiff  will 

at  any  rate  be  entitled  to  a  nominal  verdict,  although 

he  may  not  give  one  atom  of  evidence  that  the  libel 

Except  in        has  caused  him  any  injury  («).     In  some  few  cases 

ree  caaes.      ^^^  ^  ^j^^  ^^  j^  slander ;  and  when  so,  the  words  used 

are  said  to  be  words  actionable  in  themselves,  and  they 
are  as  follows  (a) : 


I.  Imputing 
nn  indictable 
offence. 


I .  Where  an  indictable  offence,  or  actual  conviction 
thereof,  is  imputed,  and  it  is  not  necessary  that  the 
crime  should  be  technically  described,  for  any  words 
by  which  it  would  ordinarily  be  understood  are  suffi- 


(0  ArUe,^.  345- 

(u)  Bead  v.  Ambridge,  6  C.  &  P.  308. 

(x)  ShipUy  V.  Todkunter,  7  C.  &  P.  68a 

(y)  As  to  malice  in  fact  and  malice  in  law,  see  ante^  p.  34a 

(2)  Ante,  pp.  343.  344-    , 

(a)  See  Starkie  on  Slander  and  Libel,  70. 
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cient  (6);  nor  is  it  necessary  to  particularly  specify 
any  crime ;  it  is  sufficient  if  a  person  says  he  has  a  right 
to  have  another  punished  (c).  General  terms  of  ahuse, 
such  as  rogue,  rascal,  scoundrel,  &c.,  are  not  words 
actionable  in  themselves,  for  they  do  not  impute  any 
precise  and  definite  offence  punishable  in  the  courts  of 
justice  (d). 

2.  Where  the  words  used  impute  to  the  defendant  a  a.  imputing 
contagious  or  infectious  disorder,  which  may  have  the  dUonien*'"* 
effect  of  excluding  him  from  society  («),  e,g,,  the  leprosy 

or  the  itch.  It  is  not,  however,  sufficient  to  say  that  a 
person  has  at  some  past  time  had  such  a  disorder  (/). 

3.  Where  the  words  used  impute  to  the  defendant  3.  imputing 

.  '      't'        £n        .1  J*       •  inoompetenoe 

some  mcompetence  in  his  office,  trade,  profession,  or  in  a  trade, 
calling,  or  tend  to  injure  or  prejudicially  affect  tim  J^pJJ^j^'^JI^ 
therein.  Thus,  words  imputing  to  a  solicitor  in  any 
way  that  he  is  a  knave  (ff),  or  that  he  deserves  to  be 
struck  off  the  rolls  (A),  come  within  this  category.  So, 
also,  to  say  of  a  doctor  that  none  of  the  other  medical 
men  in  the  town  will  meet  him,  is  in  itself  actionable  (i)^ 
and  so  are  words  imputing  indigent  circumstances  to  a 
banker  (k).  The  great  criterion  to  ascertain  whether 
or  not  words  do  come  within  this  heading  is,  do  they 
directly  touch  or  affect  the  plaintiff  in  his  office,  trade, 
profession,  or  calling  ?  If  they  do,  then  they  are  action* 
able  in  themselves  (/). 

To  render  words  actionable  in  themselves  as  coming 


(6)  CoUman  t.  Oodwin,  3  Doug.  9a 
(c)  Franeii  v,  JRooie,  3  AL  &  W.  191, 
id)  Starkie  on  Slander  and  Libel,  74. 
(e)  Ibid.  108,  109. 

(/)  OarMlake  ▼.  MapUdaram,  2  T.  R  473. 
Iff)  Day  V.  BuUer,  3  Wila.  59. 
(h)  Per  Kenyon,  O.J.,  Phillipt  ▼.  Jamen^  2  Eep.  624. 
(i)   Soutfiee  v.  Dtnny^  I  Ex.  196. 
[h)  Jtobinton  t.  MarchaiU,  7  Q.  R  918. 

{I)  Starkie  on  Slander  and  Libel,  119  ;  see  Black  v.  ffurU,  Ir.  Reps. 
2  Q.  B.  D.  10. 
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within  this  third  class,  it  matters  not  how  homble  the 
calling  or  employment  of  the  plaintiff  may  be ;  thns, 
menial  servants  have  been  held  entitled  to  Tn^intiLifi  an 
action  for  words  spoken  against  them  in  their  employ- 
ment without  any  proof  of  special  damage  (m). 

Proof  of  speoLii  It  is  Only  important  to  prove  that  words  come 
emTftiwayr  within  One  of  these  three  classes  when  special  damage 
MM^u^for  cai^iiot  be  proved ;  and,  of  course,  proof  of  special 
***  h^*  *^th  ^*™^®  ^  when  possible  always  given  for  the  purpose 
(Umaget.'        of  enhancing  the  amount  of  the  damages. 

The  tnith  of  The  truth  of  slanderous  matter  ¥rill  form  a  perfect 
answer  to  an  defence  to  any  action  in  respect  of  it  on  the  like 
aetion  for  it.  principle  that,  as  has  been  stated  (n),  the  truth  of  a 
libel  may  be  set  up  as  a  defence  to  an  action  for 
damages.  This  point  is  extremely  well  put  in  Mr. 
Starkie's  work  on  Slander  and  Libel  (o),  as  follows : 
"  It  is  essential  to  the  claim  for  damages  that  the  im- 
putation should  be  falit ;  for,  as  in  point  of  natural 
justice  and  equity,  no  one  can  possibly  have  any  claim 
or  title  to  a  false  character,  so  also  woidd  it  be  contrary 
to  the  principles  of  public  policy  and  convenience  to 
permit  a  man  to  make  gain  of  the  loss  of  that  reputa- 
tion which  he  had  forfeited  by  his  misconduct.  Infiyro 
conscUntite  it  is  no  excuse  that  the  slander  is  true ; 
but  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  any  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander." 


(m)  Comnort  ▼.  Juttice^  13  Ir.  C.  L.  R  451.  In  addition  to  the  three 
cases  given  above  in  which  an  action  of  slander  may  be  maintained 
without  proof  of  special  damage,  it  may  be  mentioned  that  calling  a 
woman  a  whore,  or  otherwise  imputing  unchastity  to  her,  ia  by  itself 
actionable  in  the  City  of  London  courts ;  and  so  calling  a  woman  a 
strumpet  in  the  city  of  Bristol  is  actionable  there  by  the  custom  of  the 
plaoe.    See  Fisher's  C.  L.  Digert  (tit  "  Defamation  '*),  3061,  3062. 

(a)  iin/e,  p.  352. 

(o)  Page  09. 
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The  remarks  that  have  been  made  under  the  head  of  The  principle 
libel  on  the  subject  of  privileged  communications  apply  commun!^- 
equally  to  cases  of  slander  (p).  *^^uiaf '^t©  ** 

CMesof 

A  special  and  peculiar  kind  of  defamation  occurs  SMndcUum 
in  what  is  called  seandalum  Tnagnatum,  of  which  it  is  '»<"i^«*'*»»- 
sufficient  to  say  that  it  consists  in  the  spreading  of 
false  reports  against  peers  and   certain  other  great 
officers  of  the  realm,  and  that  it  is  subjected  to  peculiar 
punishments  by  various  ancient  statutes  (q). 

An  action  of  slander  may  be  brought  at  any  time  Limitation  for 
within  two  years  after  the  uttering  of  it  (r).  iiander. 

A  person  repeating  a  slander  uttered  by  another  a  penon 
renders  himself  liable  in  respect  of  it,  and  cannot  in  gbmder  u  * 
any  way  discharge  himself  by  giving  up  the  name  of  Jj,*^®^J^*'^® 
the  author  or  first  utterer  of  it,  for  both  are  liable  (a),   uttererof  it. 

The  differences  between   libel  and   slander  have  Differences 
appeared  in  discussing  respectively  each  of  those  torts,  ancTiUnder. 
and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarise  those  differences.     They  are 
as  follows : 

1.  There  is  the  difference  in  the  very  nature  of  the 
two  torts  which  appears  from  their  respective  defini- 
tions (t). 

2.  Libel,  from  its  nature,  is  of  a  more  lasting,  and 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  is  slander  (n). 


(p)  See  ante,  pp.  347-35 '• 

(q)  See  Brown's  Law  Diet.  475* 

(r)  21  Jac.  I,  o.  16,  8.  3.  As  to  the  construction  put  upon  this  pro- 
vision, see  Starkie  on  Slander  and  Libel,  382,  383. 

{$)  MePherton  y.  Daniels,  10  B.  ft  O.  273  ;  Tidman  t.  Ainttiet  10 
Ex.  63  ;  BotUrUl  v.  WhyUhead,  41  L.  T.  588. 

(0  AfUf,  pp.  343,  354. 

(tt)  AnU,  pp.  354,  355. 
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3.  It  is  not  essential  to  prove  special  damage  in  an 
action  of  libel  («),  but  it  is  in  slander,  except  in  the 
three  cases  already  given  (y). 

4.  Libel  is  punishable  both  civilly  and  criminally, 
but  slander,  generally  speaking,  only  civilly  (2). 

5.  Libel  is  by  statute  barred  after  six,  but  slander 
after  two,  years  (a). 


v.  Seduction 
and  lou  of 
Mryioet. 


"An  action  of  seduction  is  in  our  law  founded  upon 
a  fiction — the  basis  of  this  action  when  brought,  even 
by  a  father,  to  recover  damages  for  the  seduction  of 
his  daughter,  having  been  uniformly  placed  from  the 
earliest  times,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss 
of  service  of  the  daughter,  in  which  service  the  parent 
is  supposed  to  have  a  legal  right  or  interest.  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged,  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as 
reg£u:ds  the  guilt  of  the  defendant ;  for  the  wrong  done 
by  his  act  the  law  does  not  esteem  per  ^  as  an  injuria, 
using  that  word  in  its  strict  sense,  but  merely  as 
damnun  sine  injuria^  for  which,  consequently,  an  action 
will  not  lie  "  (h). 


The  action  of  The  foregoing  quotation  shews  lucidly  enough  the 
n^for the*  nature  of  the  action  commonly  called  an  action  of 
seduction,  but  seductiou.  From  it  the  student  will  carefully  observe 
serrioe.  that  although  the  action  is  said  to  be  "  for  seduction," 

yet  this  is  not  strictly  correct ;  it  is  really  for  the  loss 
of  service  that  ensues  from  the  antecedent  act  of  seduc- 


(x)  -iiUe,  pp.  343,  344. 

{y)  AnU,  pp.  356,  357,  where  these  three  casee  are  liated. 

(«)  AfUe,  pp.  354,  355. 

(a)  AnU,  pp.  354,  359. 

(6)  Broom*!  Coma.  84,  85.  Aa  to  Damnum  tine  injuria,  see  ante,  p.  4. 
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tion,  and  is  therefore  so  called,  but  a  parent  or  other 
person  has  no  remedy  because  his  daughter  or  other 
relative  has  been  seduced  (c).  This  may  have  injured 
him  substantially  in  his  position  or  in  his  feelings,  yet 
it  is  not  what  the  law  considers  as  a  legal  injury,  but 
constitutes  an  instance  of  the  rule  already  explained  (d), 
that  damnum  sine  injuria  will  not  be  sufficient  to  enable 
a  person  to  maintain  an  action. 

Again,  a  woman  cannot  herself  maintain  any  action  volenti  nonM 

•     •       • 

in  respect  of  her  own  seduction,  for  she  has  been  a  *'v«'-»«. 
consenting  party,  and  the  maxim  of  our  law.  Volenti 
non  Jit  injuria,  deprives  her  of  any  remedy  she  might 
but  for  its  existence  have  had  (e). 

Did  the  law  stop  here,  there  would,  therefore,  be  no  The  fiction 
remedy  for  the  tortious  act  of  seduction,  but — as  stated  aSionof  ^ 
in  commencing  the  subject — this  action  is,  in  our  law,  JJ^^^Sinabie 
founded  upon  a  fiction,  which  is  that,  although  the 
person  seduced  cannot  maintain  any  action,  nor  can  a 
parent  in  his  character  of  parent,  yet   any  person, 
whether  parent  or  not,  between  whom  and  the  seduced 
party  the  relationship  of  master  and  servant  exists,  may 
sue  for  the  loss  of  service  that  ensues  from  the  preg- 
nancy and  illness  consequent  on  the  seduction,  whereby 
the  person  is  deprived  of  the  services  that  should  have 
been  rendered  to  him,  and  to  which  he  was  entitled  (/). 

This  action,  therefore,  can  be  maintained  by  a  person  TheuitwicaMi 
who  is  purely  and  simply  a  master,  but  this  is  not  the  our  oouru  are 
usual  class  of  cases  that  occur,  for  in  such,  practi- ^^  •  ^""* 
cally,  the  damages  the  master  would  recover  would  be 
but  small.     Actions  of  seduction  usually  occurring  in 
our  couits  are  where  a  parent  or  other  person  sues 
for  the  seduction  and  consequent  loss  of  service  to  him 


(c)  Satherwaite  v.  Duent,  5  East,  47,  n. 
{d)  Ante,  p.  4. 

(e)  See  Broom's  Legal  Maxims,  265. 
(/)  Addison  on  Torts,  533. 
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of  his  daughter  or  other  relative;  and  here,  though 
he  has  to  make  out  a  state  of  service  as  existing  be- 
tween himself  and  the  person  seduced,  yet  this  being 
made  out  technically,  substantial  damages  may  be  given 
to  the  plaintiff  very  far  beyond  any  real  injury  done 
by  the  loss  of  service,  as  a  solatium  to  the  feelings 
of  the  plaintiff,  and  increased  in  amount  according 
Thejaryin      to  the  conduct  of  the  scducer.     The  jury,  also,  un- 

aa  action  of  ,,       .  •         i        .         /    i  i       - 

•eduction        doubtcdly,  m  most  cases  of  seduction,  look  to  the  fact 

S UwSutan- ^^^^>  although  the  action   is    nominally  for  loss  of 

tui  object  of    service,  yet,  substantially,  or  probably,  it  is  chiefly  for 

the  benefit  of  the  seduced  herself,  it  being,  at  any  rate, 

the  only  means  she  has  of  obtaining  such  remedy  from 

the  seducer  (5^). 


Poinit  to  be 
proTed  in  an 
action  of 
sedoetion. 


In  every  action  of  seduction  the  points  to  be  proved 
are  three,  viz. : 

1.  The  fact  of  the  seduction  and  consequent  illness 
and  loss  of  service. 

2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced ;  and 

3.  The  damages  sustained. 


WhatwiU 
constitute  the 
position  of 
roaster  and 
senrant  to 
enable  a 
person  to  sue 
in  this  action. 


.  With  reference  to  the  first  and  third  points,  it  has 
already  been  pointed  out  that  it  is  not  the  actual  act 
of  seduction  which  really  gives  rise  to  the  action,  but 
the  illness  and  loss  of  service,  and  that  the  jury  have  a 
very  wide  discretion  in  awarding  damages.  The  second 
point  remains  as  to  what  will  be  sufBcient  proof  of  the 
relationship  of  master  and  servant,  and  as — as  has  also 
been  pointed  out — it  is  not  in  simple  cases  of  ordinary 
service  that  the  action  is  usually  brought,  but  in  cases 
of  parent  and  child,  in  which  it  is  wanted  to  establish  a 


(g)  Except  indeed  a  bastardy  summons  for  the  maintenance  of  the 
child,  as  to  which  see  35  &  36  Vict.  c.  65. 
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technical  service,  it  is  sometimes  not  easy  of  detenni- 
nation  whether  or  not  that  relationship  can  be  said  to 
exist. 

It  is  not  at  all  necessary  to  shew  that  the  seduced  it  is  not  nece»- 
was  actually  employed  in  a  regular  routine  of  duty  (A),  JhSthe'^*^ 
for  "  very  slight  evidence  of  actual  service,  such  as  educed  wag  in 

,  anj  reguiMr 

milking  cows,  making  tea,  nursing  children,  will  suffice  routine  of 
to  prove  the  fact  of  actual  service.  And  where  a***^^*®®* 
daughter  is  shewn  to  have  been  living  with  her  father 
at  the  time  of  the  seduction,  forming  part  of  his  family, 
and  liable  to  his  control  and  demand,  service  will  be 
presumed,  and  proof  of  acts  of  actual  service  will  be 
unnecessary  "  (i).  Where  the  plaintifTs  daughter  was 
seduced  in  his  house  and  service  in  Ireland  and  the 
day  after  left  the  country  pursuant  to  prior  arrange- 
ments for  America,  and  whilst  in  service  there,  finding 
herself  pregnant,  returned  to  Ireland  to  the  house  of 
her  sister,  where  she  was  confined,  and  after  her  con- 
finement she  returned  to  the  house  of  the  plaintiff;  it 
was  held  that  there  was  evidence  to  go  to  the  jury 
of  loss  of  service  sufficient  to  sustain  the  plaintiff's 
action  (k). 

And  this  relationship  of  master  and  servant  must  The  relation- 
be  shewn  to  have  existed  not  only  at  the  time  of  the  InTser^nt*'^ 
illness  and  loss  of  service,  but  also  at  the  time  of  the  ^^d*at  the 
seduction  (I),  upon  the  principle  that  a  master  taking  time  of  the 
a  servant  who  has  already  been  seduced,  takes  her 
with  the  injury  already  done — it  is   not  an  injury 
committed  during  the  time  of  his  rights  over  her. 

The  fact  of  the   seduced  party  being   a  married  An  action  may 

be  maintained 

■  for  the  seduc- 

ed) See  Grifithi  v.  Teefgen,  15  C.  B.  344  ;  Torrtnce  v.  Oibbiru,  5  Q.  *ion  of  a 

B.  297 ;  Rist  V.  Faux,  32  L.  J.  (Q.B.)  386.  married 

(»)  Addison  on  Torts,  534 ;  and  as  to  the  latter  statement  in  the  ^®™*"*'  • 

text,  see  Maunder  v.  Venrif  M.  &  M.  323  ;  Jones  v.  Brovnif  1  Esp.  217  ; 

Fores  v.  Wilson,  1  Peake,  77  ;  and  per  Coleridge,  J.,  Torrence  v.  Oibbins, 

5  Q.  B.  300. 

(k)  Long  v.  K^ightUy,  11  Ir.  Reps.  C.  L.  221. 
[l)  Davits  V.  WUliams,  10  Q.  B.  729. 
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woman  does  not  prevent  the  action,  for,  provided  she  is 
separated  from  her  husband  and  living  with  and  serving 
her  parent  or  other  the  person  who  brings  the  action^ 
without  any  interference  on  the  part  of  the  husband, 
the  plaintiffs  rights  are  just  the  same  as  if  she  were 
not  married  (m).  But  if  a  daughter  is  in  a  house  of 
her  own,  the  fact  of  her  father  being  there  with  her 
consent,  cannot  place  her  in  a  subordinate  position  so 
as  to  confer  on  him  any  right  of  action  (n),  and  if  she 
is  away  in  actual  service  to  some  third  person,  and 
does  not  come  home  regularly,  but  only  occasionally, 
although  she  then  renders  services,  this  cannot  give 
the  parent  any  right  to  biing  the  action  (0);  but  if 
she  is  generally  at  home,  and  simply  away  making  a 
temporary  visit  when  the  seduction  or  the  illness 
occurs,  here  the  parent  has  his  right  of  action,  because 
he  has  a  right  to  call  for  her  services  (^p). 

Effect  of  a  If  the  pcrson  seduced  is  actually  and  substantially  in 

in'tSeiienrTce  the  scrvice  of  her  seducer  when  the  seduction  takes 
of  her  Mducer.  place,  no  one  will  have  any  right  to  maintain  the  action, 
unless,  indeed,  the  girl  has  been  fraudulently  lured 
away  from  her  home,  and  taken  into  service  for  the 
purpose  of  seduction,  in  which  case  the  parent  or  person 
standing  in  loco  parentis  will  still  have  his  remedy, 
because  such  a  fraudulently  arranged  service  does  not 
put  an  end  to  the  relationship  of  master  and  servant 
that  before  existed.  In  all  such  cases  it  will  always  be 
a  question  for  the  jury  whether  there  was  a  bond  Jide 
service  between  the  girl  and  the  defendant  (if  there 
was  a  bond  fde  service,  the  verdict  must  be  for  the  de- 
fendant), or  whether  the  service  was  arranged  simply 
and  expressly  for  the  purposes  of,  and  with  a  view  to 
the  accomplishment  of,  the  seduction  (if   it  was  so 


(m)  Harper  v,  Lvffking,  7  B.  &  C.  387. 
(n)  Mnnley  t.  Fidd,  29  L.  J.  (O.P.)  79. 
(o)  ThampsoH  v.  Rou^  29  L.  J.  (Ex.)  i. 
ip)  Qriffiil*9  V.  Teetgen,  15  C.  K  344. 
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arranged,  the  plaintiff  will  still  be  entitled  to  a  verdict, 
notwithstanding  such  services  (q)). 

It  will  always  be  a  good  defence  to  an  action  of  this  if  thepUintiflf 
kind,  that  the  plain tiflf  has  by  his  own  conduct  brought  conduct** 
about  the  evil  he  complains  of,  e.g.  if  he  has  encouraged  ^^J^Q^Jj^n* 
any  improper  intimacy  between  the  parties,  or  has  in-  he  cannot 
troduced  the  person  seduced  to,  or  encouraged  her  J^^^n  for*5, 
acquaintance  with,  persons  of  a  known  loose,  dangerous, 
or  immoral  character  (r). 

If  a  defendant  proves  that,  although  he  was  the  Seduction,  but 
seducer,  yet  he  was  not  the  father  of  the  child  of  which  the^J^thSr  of  * 
she  was  delivered,  no  action  lies  against  him  («)•  the  seduoed't 

There  are  also  cases  in  which  an  action  can  be  An  action  for 
maintained  for  loss  of  services  arising  quite  otherwise  J^^  "2^?®* 
than  by  seduction,  for  "  every  person  who  knowingly  **ined  quite 
and  designedly  interrupts  the  relation  subsisting  be- leduction. 
tween  master  and  servant  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  by  harbouring  him 
and  keeping  him  as  servant  after  he  has  quitted  his  place 
and  during  the  stipulated  period  of  service,  whereby 
the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  in  damages  "  (t).    Thus,  in  the 
case  of  Lumley  v.  Gye  {u),  the  plaintiff  alleged  in  his  LumUy  ▼. 
declaration  that  he  was  lessee   and  manager  of  the    ^^' 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or  use 
her   talents    elsewhere   during  the  term  without  the 
plaintiffs   consent  in   writing.     That   the    defendant, 
knowing  these  facts,  and  maliciously  intending  to  injure 
the  plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 


(9)  See  Addison  on  Torts,  535,  536,  and  remarks  of  Abbott,  C.J.,  in 
Speight  v.  Olivrera,  2  Stark,  495,  there  quoted  and  referred  to. 
(r)  See,  as  an  instance  of  this,  Jleddle  v.  Scoult,  i  Peake,  316. 
{s)  Eager  v.  Orimioood,  16  L.  J.  (Ex.)  236. 
(t)  Addison  on  Torts,  532. 
(u)  2  EIL  &  B.  224  ;  22  L.  J.  (Q.B.)  463. 
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the  agreement  with  Wagner  was  in  force,  and  before 
the  expiration  of  the  term,  enticed  and  procured  her 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant,  Wagner  wrongfully 
refused  and  did  not  perform  during  the  term.  On  de- 
murrer, the  Court  held  that  this  shewed  a  good  cause 
of  action  for  the  plaintiff,  and  that  an  action  lies  for 
maliciously  procuring  a  breach  ,of  a  'contract  to  give 
exclusive  personal  service  for  a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  in 
fieri,  provided  the  procurement  be  during  the  sub- 
sistence of  the  contract  and  produces  damage,  and  that 
to  sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  rela- 
tion of  master  and  servant  {x). 


{x)  See  also  Bowen  v.  HaU,  L.  R.  6  Q.  B.  D.  333  ;  50  L.  J.  Q.  K 
305  ;  29  W.  R.  367. 
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CHAPTER   VI. 

OF  TORTS  ARISING  PECULIARLY  FROM  NEGLIGENCE. 

In  the  foregoing  pages  many  matters  depending  on  Many  matten 
negligence  have  incidentally  been  touched  on,  as,  for  havemwde?- 
instance,  particularly  in  the  chapter  on  Bailments,  and  J*^?^?  • 
therein  of  Common  Carriers,  which  subject  mostly  in-  prior  pages, 
volves  negligent  breaches  of  duties  on  the  part  of  the 
bailee  (y).  The  object  of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of  at 
aU. 

Negligence  producing  damage  to  another  is  in  all  There  must 
cases  a  ground  of  action  to  the  party  suflfering  thereby,  gomeMjbliga- 
provided  there  is  some  obligation  on  the  part  of  the  ^f^S^ftS* 
negligent  person  to  use  care ;  but  the  question  of  what  negligent 

"inv  "jj  T  .  t  person  to  nse 

snail  be  considered  negligence  so  as  to  render  a  person  eare. 
liable  therefor  is  a  question  of  fact  for  the  jury,  sub-  What  is  to  be 

A    .  1  n  t  fi  3'        J.    considered 

ject  to  rules  of  law  or  of  common  sense,  according  to  negligence  is  a 
which  the  measure  of  culpable  negligence  varies  as  the  ^^w***^^^ 
circumstances  of  each  particular  case  differ;  for  in 
some  cases  a  person  is  liable  only  for  very  extreme  acts 
of  negUgence,  in  others  for  very  sUght  acts  of  negU- 
gence  (z) ;  thus,  to  again  refer  to  the  subject  of  bail- 
ments, we  have  seen  that  a  remunerated  bailee  may  be 
liable  for  ordinary  or  for  slight  negligence,  whilst  a 
mere  voluntary  bailee  is  liable  only  for  acts  amounting 


iy)  As  to  which  see  ante,  Part  L  ch.  iv..  p.  99  et  »tq, 
{z)  See  BroMm's  Law  Diet,  tit  "Negligence,*'  362. 
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to  gross  negligence  (a).  A  person,  too,  may  be  liable 
not  only  for  acts  of  negligence  done  in  his  own  proper 
person,  but  also  by  those  whom  he  employs,  under  the 
maxim.  Qui  facit  per  alium  fadt  per  se  (6),  for  this  is 
only  reasonable — ^the  person  employing  has  the  option 
of  those  whom  he  will  employ,  and  if  he  employs  negli- 
gent, careless,  or  unskilful  persons,  it  is  only  fair  and 
proper  that  he  should  be  liable  for  their  negligence, 
carelessness,  or  unskilfulness. 

Mode  of  The  subject  of  Negligence  may  be  conveniently  oon- 

^b"^f  "^^^^  sidered  under  the  following  heads,  viz. : 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real  or 
personal. 

3.  Defences  to  an  action  for  negligence. 

I.  Negligence  If  a  person,  through  negligent  driving,  runs  over  or 
to'the  penonT  Otherwise  injures  any  person,  he  is  liable  for  such  injury, 
and  this  equally  so  whether  the  driving  is  by  himself 
or  by  his  coachman  or  other  servant,  and  whether  he  is 
at  the  time  in  the  vehicle  or  not,  provided  always  that, 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty ;  for  if  this  is  not  so  as  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders — then  the  master  is  not  liable  (c).  If, 
however,  the  servant  is  originally  out  in  the  course  of 
his  duty,  and  then  disobeys  his  master's  instructions, 
as  by  driving  where  he  was  told  not  to,  the  master  is 
nevertheless  liable  {d).     And  generally  a  master  or 


(a)  Ante,  p.  100,  and  cases  of  Cogg»  v.  Bernard,  I  S.  L.  G  199,  and 
WiUtm  V.  BrtU,  ii  M.  &.  W.  I13,  there  quoted. 
(6)  See  Broom's  Legal  Maxims,  p.  784 ;  Broom's  Corns.  697-704. 

(c)  McManut  t.  CrickeU,  I  East,  106. 

(d)  Seymour  v.  Greenwood,  6  H.  &  N.  359  ;  7  H.  &  N.  355  ;  Sforejf  ▼. 
Aahfon,  L.  R.  4  Q.  B.  476;  38  L.  J.  (Q.B.)  223.  See  Addiaon  on 
Torts,  loa 
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principal  is  liable  civilly  for  all  his  servant's  or  agent's 
torts  whilst  acting  in  the  course  of  his  master's  or 
principal's  authority,  for  qui  facU  per  alium  facit  per 
86  ;  but  if  the  act  complained  of  is  not  within  the  scope 
of  his  authority  or  incident  to  the  ordinary  duties  of 
his  employment,  he  is  not  liable  (e).  A  master  or 
principal  is  not  liable  criminally  for  his  servant's  or 
agent's  acts,  unless  he  directed  the  same  to  be  done. 

Where  a  vehicle  is  let  out  by  a  job-master  to  a  person  Liability  in  the 
who  appoints  his  own  coachman,  here,  generally  speak-  ^j^Jef^t 
ing,  the  job-master  is  under  no  liability,  for  the  coach-  out. 
man  is  not  his  servant,  but  the  servant  of  the  person  to 
whom  the  vehicle  is  let  (/).      In  all  cases  in  which  it  is 
desired  to  make  one  person  liable  for  the  negligent  act 
of  another,  it  is  essential  to  shew  that  the  person  guilty 
of  the  negligence  actually  stood   in  the  position  of 
servant  to  the  other  (^) ;  and  it  has  therefore  recently  Or  in  the  case 
been  held  that  as  the  provisions  of  the  Hackney  Carriage  proprietors. 
Acts  do  not  necessarily  impose  upon    cab  proprietors 
and  drivers  the  relation  of  master  and  servant,  where 
by  the  terms  of  the  contract  between  them  such  a  rela- 
tion is  not  established,  and  apart  from  the  provisions 
of  the  acts,  they  are  only  in  the  position  of  bailor  and 
bailee,   the   proprietor  is  not  liable  in  an  action  for 
damages  caused  by  the  negligent  driving  of  the  driver 
(A).       Upon  the   same  principle  where   a   contractor  Or  in  the  case 
for  building  or  other  purposes  employs  a  sub-contractor  ^„\^Vor. 
to  carry  out  the  work,  who  in  his  turn  employs  his  ser- 
vants, the  original  contractor  is  not  liable  for  the  neg- 
ligence of  such  servants  {%).     So,  if  a  person  instructs 
builders  or  other  workmen  to  pull  down  or  alter  his 


(e)  Slevem  v.  Woodtoard,  L.  R.  6  Q.  B.  D.  318;  50  L.  J.  Q.  B.  231  ; 
29  W.  R.  506. 

(/)  Lavgker  v.  Pointer,  5  B.  &  C.  547 ;  Quarman  v.  Burnett,  6  M. 
&  W.  499. 

{g)  Butler  v.  Hunter,  31  L.  J.  (Ex.)  214. 

{h)  King  v.  Spur,  30  W.  R.  152. 

(0  Cuihhertion  v.  Partons,  12  C.  B.  304;  Murray  v.  Currie,  L.  R. 
6  C.  P.  24. 

2  A 
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house,  or  do  other  work  of  a  lawful  and  not  necessarily 
dangerous  character,  he  is  not  liable  for  their  acts  of 
negligence  committed  in  the  course  of  such  work  being 
done  (^').  If,  however,  the  work  is  actually  completed, 
and  afterwards,  through  the  negligent  way  in  which  it 
has  been  done,  an  injury  happens  to  any  one,  then  the 
owner  may  be  liable  ;  so  that,  for  instance,  where  the 
plaintiff  came  to  races,  and  paid  money  for  the  privilege 
of  viewing  such  races  from  a  stand  erected  for  that 
purpose,  and  was  injured  through  the  negligent  manner 
in  which  it  had  been  constructed,  it  was  held  that  the 
defendant  who  caused  its  erection  and  received  the  money 
for  admission  was  liable  in  respect  of  such  injuries  (I), 
If,  however,  money  is  not  paid  in  such  a  case,  but  tiie 
persons  are  received  as  visitors,  it  would  then  be  the 
same  as  a  man  receiving  visitors  at  his  own  house, 
as  to  which  the  law  is,  that  he  is  not  liable  for  any 
injury  happening  to  them  from  some  defect  of  which  he 
himself  is  not  aware;  though,  if  he  is  aware  of  the 
defect,  and  such  defect  is  not  necessarily  observable, 
then  it  is  his  duty  to  warn  the  guest,  and  if  he  fiuls  to 
do  so,  then  he  may  be  liable  (m). 


danger 
goods. 


Liability  in  If  a  person  deposits  with  a  carrier  or  other  bailee 

dangerooi  goods  of  a  dangerous  character,  and  neglects  to  disclose 
that  fact  to  such  carrier  or  other  bailee,  he  is  liable  for 
the  consequences  (n) ;  and  if  a  person  negligently  en- 
trusts any  machine,  implement,  or  animal  to  a  person 
unfit  to  take  charge  of  it  or  to  manage  it,  who  from 
his  unfitness  does  some  injury,  the  person  entrusting  it 
to  him  is  liable  (p).  And  the  same  principle  appUes 
where  a  person  negligently  leaves  about  anything  of  a 
dangerous  character,  or  which  may  do  injury,  for  he  is 


{k)  Butler  V.  Hunter,   31  L.  J.  (Ex.)  214. 

(I)   Francis  v.  CockrtU,  L.  R  5  Q.  B.  184 ;  Ibid.  501. 

(m)  Collit  V.  SeUlen,  L.  R  3  C.  P.  495  ;  SouthcoU  v.  Stanley,  I  H.  & 
N.  247. 

(n)  Parrant  y.  Bamet,  31  L.  J.  (C.P.)  139  ;  Brau  ▼.  Maitland^jS  B. 
k  B.  47a 

(0)  JHjom  ▼.  Bell,  5  M.  &  S.  198. 
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liable  for  all  the  reasonable  and  probable  consequences 

arising  from  his  negUgence  (p).     If  a  person  keeps  Or  animal.. 

some  animal  of  a  naturally  ferocious  nature,  as  a  lion 

or  a  bear,  he  is  liable  for  any  injury  such  animal  may 

do ;  but  if  not  naturally  of  such  a  nature— c.^.  a  dog 

— then  to  render  the  owner  liable  for  an  injury  done  to 

a  person,  proof  not  only  of  the  animal's  viciousness 

must  be  given,  but  also  of  the  scienter  or  knowledge  of 

the  owner  of  such  viciousness.      Proof,  however,   of 

such  scienter  in  the  case  of  injuries  to  sheep  or  cattle 

is  not  now  necessary  (9). 

Where  the  negligence  complained  of  arises  out  of  a  An  action  for 
contract,  persons  besides  the  other  contracting  party  be  mmudned^ 
may,  nevertheless,  sometimes  maintain  an   action  in  9.^»*«  ]"*•?««• 

,  tive  of  any 

respect  of  it,  which  fact  depends  upon  the  principle  privity, 
that  privity  is  not  all  requisite  to  support  an  action 
ex  delicto  (r) ;  thus,  a  medical  man  may  be  liable  for 
the  negligent  treatment  of  his  patient,  although  he 
was  not  called  in  by  the  patient,  and  was  not  to  be 
remunerated  by  him  (s). 

Nuisances  arising  from  negUgence  frequently  cause  injurie.  from 
direct  injury  to  the  person ;  e.^.,  if  in  the  course  of '*'*"*^*^' 
necessary  excavation  to  public  roads  a  heap  of  stones  is 
negligently  left  lying  there,  this  constitutes  a  nuisance, 
and  a  person  falling  over  such  stones  and  being  thereby^ 
injured  has  a  right  of  action  (f).     And  although  any  injarioB arising 
one  has  certainly  a  right  within  due  bounds  to  do  what  oiuJplaceJ*'^" 
he  Ukes  on  his  own  property,  yet  if  he  has  dangerous 
holes,  shafts,  pits,  or  wells,  or  the  like  thereon,  it  is  his 
duty  to  protect  any  one  coming  lawftilly  on  his  pre- 
mises; and   if  a  person  so  lawfully  coming  thereon, 
through  not  being  properly  warned,  guarded,  and  pro- 

(p)  Lynch  V.  Nurdin,  L.  R.  I  Q.  B.  36  ;  llUdge  y.  Ooodwin,  5  G.  it 
P.  192. 
iq)  28  &  29  Vict  c.  60  ;  see  hereon  antf,  pp.  309,  31a 
(r)  Ante,  pp.  281,  282,  and  cases  there  cited. 
(*)  Ante,  p.  186  ;  QladweU  v.  SteggaU,  $  Bing.  N.  C.  733. 
(0  See  MtM  V.  Sheffield  Oa$  Coruumers*  Co.,  2E,kB.  767. 


3/2  OF  TORTS  ARISING  PECULIARLY  FROM  NEGUGBNCE. 

tected  against  snch  dangerons  places,  falls  in  them,  or 
in  any  way  injures  himself  through  them,  the  pro- 
prietor is  liable,  unless  the  person  with  due  caution  or 
care  might  have  himself  prevented  the  accident  (u). 

Liability  I^  »  recent  case  the  plaintiff  had  been  employed  by 

faiU^^rectfon  ^  shipowner  to  paint  a  ship,  and  the  defendant  had 
or  building,  been  employed  by  the  shipowner  to  put  up  a  staging 
round  the  ship  for  the  purpose  of  the  painting.  The 
plaintiff  owing  to  a  defect  in  the  staging  fell  and  was 
injured.  This  defect  was  not  of  such  a  character  as  to 
render  the  place  manifestly  dangerous,  so  that  it  would 
appear  no  action  could  have  been  maintained  against 
the  shipowner  under  the  principle  stated  in  the  last 
paragraph;  but  it  was  sought  to  render  the  person 
liable  who  erected  the  staging.  It  was  held  that  the 
plaintiff  could  not  recover  damages  against  him,  as  there 
was  no  duty  towards  the  plaintiff  to  supply  a  reason- 
ably safe  staging  (x). 

Liability  for         It  is  provided  by  statute  (y),  that  it  shall  not  be 
arisrng^m     lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to 
erecteS°near*a*  ®^®^  ^^  cause  to  be  erected  any  steam-engine,  gin,  or 
public  road,      other  like  machine,  or  any  machinery  attached  thereto, 
within   the   distance    of  twenty-five    yards,    nor    any 
windmill   within  fifty  yards,   from   any  part    of  any 
carriage-way,  or  cart-way,  or  turnpike-road,  unless  the 
same  shall  be  within   some  house,  building,  wall,  or 
•fence  suflBcient  to  screen  the  same  from  such  way  or 
road,  so  as  to  make  it  not  dangerous  to  passengers, 
horses,  or  cattle.     Within  these  prescribed  distances 
it  is  no  answer  to  an  action  for  any  injury  arising  there- 
from to  shew  that  the  person  injured  was  a  trespasser  at 
the  time  he  sustained  the  injury  (z).     Subject,  however, 


(ii)  Indermaur  v.  Dames,  L.  R.  i  C.  P.  274  ;  BureheU  v.  Hieki99(m^ 
50  L.  J.  Q.  B.  1 01.     Addison  on  Torts,  284. 

(as)  Heaven  v.  Pender,  L.  R.  9  Q.  B.  D.  302  ;  51  L.  J.  Q.  B.  465. 
{y)  5  &  6  Wm.  4,  c.  50,  s.  70,  extended  by  27  h.  28  Vict  c.  75. 
\z)  Addison  on  Torts,  566. 
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to  the  foregoing,  a  person  is  not  liable  lor  an  injury  hap- 
pening to  a  person  who  is  a  trespasser  at  the  time  (a)  ; 
and  when  an  excavation  is  made  beyond  the  before- 
mentioned  distance  of  twenty-five  yards  from  a  way  or 
road,  and  does  not  immediately  adjoin  any  footpath  or 
public  way  of  passage,  so  as  to  render  it  necessarily 
dangerous  to  the  public,  and  a  person  must  become  a 
trespasser  before  he  can  reach  such  excavation,  the 
owner  of  the  land  is  not  guilty  of  what  the  law  con- 
siders negligence  through  not  fencing  it  off,  and  is  not 
liable  to  any  person  injured  through  it  (J). 

Where  the  injury  complained  of  is  caused  by  the  wiiere  an 
negKgence  of  several  persons,  the  party  injured  may  '^^"^J^^,, 
maintain  his  action  against  any  one  or  all  of  them  (c)  ;  °'J^  "^*y  ^ 
and  if  he  chooses  to  sue  one  only  of  them,  that  one 
has  no  right  of  contribution  against  the  other  or  others 
of  them,  although  such  other  or  others  may  have  been 
equally  guilty  with  him  (unless,  indeed,  it  is  some  neg- 
ligence arising  out  of  contract),  for  there  is  no  contri- 
bution between  wrongdoers,  the  rule  being  ex  turpi 
causd  non  oritur  actio  (d). 

The  liability  of  carriers  of  passengers  for  injuries  The  liability  of 
done  to  them  in  the  course  of  the  carrying  turns  entirely  ptLe^n 
upon  the  point  of  negligence,  their  duty  and  contract  **®^  j  ^ 
being  to  carry  safely  and  securely  so  far  as  by  reason-  the  <jue«tion  of 
able  care  and  forethought  is  possible,  and  if  they  in  any  "  * 
way  fail  in  this  they  are  liable  («).     It  is  not,  therefore,  in 
every  case  of  an  injury  to  a  passenger  that  the  carrier 
will  be  liable,  for  he  does  not  in  any  way  warrant  a 
passenger's  safety,  and  when  he  has  done  everything 
prudence  suggests  an  accident  may  still  happen ;  thus 


(a)  See,  however,  as  to  the  setting  of  man-traps,  spring-traps,  dog- 
traps,  kc,  Addison  on  Torts,  124,  125. 
(6)  Addison  on  Torts,  566. 

(c)  Moreton  v.  Hardem,  4  B.  &  C.  223. 

(d)  Merf-yweather  v.  Nixan^  2  S.  L.  C.  546 ;  8  T.  R.  186.     See  also 
ante,  p.  283. 

(e)  Ante^  p.  III. 
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But  proof  of 
the  vehicle 
being  under 
the  carrier's 
control  at  the 
time  of  the 
accident  ia 
primd  facie 
proof  of 
negligence. 


there  may  be  some  latent  defect  in  the  vehicU  which 
causes  the  accident,  and  which  it  was  impossible,  with 
the  exercise  of  all  due  care,  caution,  and  skill,  to  have 
discovered  (/).  Negligence  is,  therefore,  always  an 
essential  of  an  action  against  a  carrier  of  passengers ; 
but  although  this  is  so,  yet  if  the  vehicle  is  at  the 
time  of  the  injury  being  done,  under  the  control  of  the 
carrier,  negligence  is  primd  facie  presumed  from  this 
very  circumstance,  and  the  onus  of  proof  will  lie,  in 
the  first  place,  on  the  carrier  to  explain  and  shew  that 
there  was  really  no  negligence  on  his  part  (g). 


Actio  penon- 

cUiimoritur 

cumpertond. 


Although  a  person,  therefore,  has  always  had  a  right 
of  action  for  an  injury  done  to  him  through  the  negli- 
gence of  another,  yet  if  the  injury  was  so  excessive  as 
to  actually  cause  his  death,  the  person  guilty  of  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action,  upon  the  principle  that  it  was  an 
action  personal  to  the  individual,  and  he  having  died 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease,  the  maxim  being.  Actio 
personalis  moritur  cum  persond  (h).  The  law  upon 
this  point  has,  however,  been  altered  by  an  act  in- 
tituled ^^  An  Act  for  compensating  the  Families  of 
Persons  killed  by  Accidents,"  and  generally  known  as 
Lord  Campbell's  Act  (i). 


ProTidonB  of 
Lord  Camp- 
beU'B  Act, 
9  &  lo  Vict. 

«.  93- 


By  that  act  it  is  enacted :  "  That  whensoever  the 
death  of  a  person  shall  be  caused  by  wrongfrd  act, 


(/)  Redhead  v.  Midland  Ry.  O).,  L.  R  2  Q.  B.  412  ;  Ibid.  4  Q.  B. 
379 ;  Hyman  v.  Nyt,  L.  R.  6  Q.  B.  D.  68$. 

ig)  Flannery  v.  Waterford  and  Limerick  Ry.  Co.,  1 1  Ir.  Kept.  (CL.)  3a 
Ab  to  what  wiU  be  evidence  of  negligence,  see  SkUiery  v.  Dublin,  4ih-., 
Ry.  Co.,  10  Ir.  Reps.  (CL.)  256,  affirmed  in  House  or  Lorda,  Ir.  Reps. 
2  Q.  B.  D.  (Apps.)  319. 

(A)  See  Broom's  Legal  Maxims,  904. 

(i)  9  &  10  Vict,  c  93,  amended  by  27  &  28  Vict  c.  95.  The  provi- 
sions  of  these  Acts  constitute  the  great  exception  to  the  maxim,  Adio 
perionalis  moritur  cum  persond  ;  but  see  other  exceptions,  ante,  pp.  288, 
321.  See  also  now  the  Employers'  Liability  Act,  1880,  43  &  44  Vici. 
a  42,  post,  pp.  378-38a 
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neglect,  or  default,  and  the  act,  neglect,  or  default  is 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  shall  in  law  amount  to  a  felony  "  (k). 

Every  such  action,  the  act  provides,  shall  be  brought  Time  for  bring- 
by  the  executor  or  administrator  of  the  person  deceased  ^°^  ***  ^^* 
within  twelve  calendar  months  after  the  death  of  such 
deceased  person  (I) ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfather  and  step- 
mother), and  child  (which  term  is  to  include  son, 
daughter,  grandson,  granddaughter,-  stepson  and  step- 
daughter), of  the  deceased  (m).  Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 
plaint (n),  and  the  plaintiff,  executor,  or  administrator 
must  deliver  to  the  defendant  or  his  solicitor  full  par- 
ticulars of  the  person  or  persons  for  the  benefit  of  whom 
the  action  is  brought,  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  are  sought  to  be  recovered. 
All  damages  recovered,  after  deducting  any  costs  not 
recovered  from  the  defendant,  are  to  be  divided  amongst 
the  before-mentioned  relatives  in  such  shares  as  shall 
be  found  and  directed  by  the  jury  (o). 

The  provision,  however,  that  the  action  must  bo  Amendment  of 
brought  by  the  executor  or  administrator  has  been  and  28  Vict.  c. 
amended  by  a  subsequent  statute  (/?),  which  provides  ^^* 


(k)  9  &  10  Vict  c.  93,  8.  X. 
(I)  9  &  10  Vict.  0.  93,  88.  I,  2,  3. 

(m)  Sects.  2,  5.     The  expression  "  child  *'  does  not  include  an  illegiti* 
mate  child.     IHckinson  v.  North  Eastern  Ity.  Co.f  33  L.  J.  (Ex.)  91. 
(«)  Sect  3. 
(o)  Sect  4. 
(jf)  27  k  28  Vict  c.  95,  8.  I. 
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that  if  there  shall  be  no  executor  or  administrator  of 
the  deceased,  or  if  the  action  is  not  brought  by  such 
executor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 
And  it  has  been  held  that  an  action  can,  under  this 
provision,  be  sustained  by  a  relative  of  the  deceased, 
though  brought  within  six  calendar  months  of  the 
death,  unless  there  be  at  the  time  an  executor  or 
administrator  of  the  deceased  (q), 

AU  the  general  rules  of  law  which  govern  ordinary 
actions  for  negligence  by  the  person  actually  injured 
apply  to  this  kind  of  action ;  so  that,  for  instance,  where 
by  reason  of  the  person's  contributory  negligence  (r) 
he  could  not  have  himself  maintained  any  action, 
neither  can  his  representatives  (s). 

The  damages  In  giving  damages  in  actions  under  Lord  Campbell's 
tiwardelin\n  -^ct,  the  jury  are  limited  to  considering  the  actual 
the ^^'acSf *'  pecuniary  loss  suffered  by  the  persons  for  whose  benefit 
the  action  is  brought;  they  cannot  speculate  on  the 
advantages  that  might  have  resulted  to  such  persons 
had  the  deceased  not  been  killed,  nor  can  they  look  to 
the  grief  caused  to  such  persons  and  the  injury  done 
thereby  to  their  feelings,  but  they  may  consider  the 
fair  loss  of  comforts  and  conveniences  through  the 
decease  of  the  head  of  a  family  (f). 

No  aetton  can        And  if  the  deceased  has  during  his  lifetime  brought 
if  the  deoeased  ^^  action  and  recovered  damages  thereon  for  the  injury 

has  during 

his  lifetime — 

receiTed 

compensation.       (^j  ffolUran  v.  BagneU,  4  L.  R.  Ir.  740. 

(r)  Contributory  negligence  is  noticed,  /xMt,  pp.  387-390. 
(s)   Wailing  v.  Oa^er,  L.  R  6  Ex.  73  ;  see  judgment  in  Pryor  v. 
OretU  Northern  Ry.  Co.,  2  B.  &  &  767. 

(0  Franklin  v.  South  Eastern  Ry,  Co.,  3  H.  &  N.  211  ;  Pryor  ▼.  Ormit 
Northern  Ry.  Co.,  supra;  Bourke  v.  Cork  and  Afacroom  Ry.  CV>.,4  L.  R.  Ir. 
6S2  ;  HoUtran  v.  BagneU,  (No.  2),  6  L.  R.  Ir.  333.  Addison  onTortty 
551,  552.    See  further  hereon,  pott.  Part  iii  ch.  I  pp.  415,  416. 
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done  to  him,  or  has  made  some  arrangement  with  the 
causer  or  causers  of  the  injury  for  compensation  to 
him,  and  received  satisfaction  thereunder,  no  action 
can  be  brought  under  Lord  Campbell's  Act  (u). 

If  a  person  travelling  by  rail,  thinking,  on  the  train  Liability  of 
stopping,  that  it  has  arrived  at  his  station  and  that  he  company  in 
should  therefore  alight,  does  so,  and  by  reason  of  its  ?*"®  °' "? . 

°      '  -I'll      mjiury  ansiiig 

having  overshot  the  platform,  or  otherwise,  he  is  thereby  from  a  train 

•    •        J    J.1  T  -Li      •!•  i_      i_    J    i»  •  overshooting 

injured,  the  company  are  liable  if  he  had  fair  reason  the  platform, 
for  believing  that  it  was  at  the  station,  and  that  he 
might  and  ought  to  get  out  (x). 

It  has  been  pointed  out(^)  that  a  person  is  fully  A  master  wrb 
liable  for  the  acts  of  those  whom  the  law  denominates  uJble  ™aif 
his  servants,  under  the  maxim.  Qui  facitper  cUium  facit  i^i^T  ^J"®  ^ 
per  86,  but  to  this  rule  there  has  been  until  lately  one  another 
very  important  exception,  which  still  exists  to  a  certain  iSI common* 
extent,  and  it  was  this,  viz.,  that  if  the  person  injured  employment, 
is  also  a  servant  acting  in  the  course  of  a  common 
employment  with   the   servant   guilty   of  negligence, 
here    the    master    was    under    no    liability  (z).      The 
reasoning  upon  which  this  exception  was  founded  was  Reason  of  this, 
this :  that  the  servant  in  entering  on  his  employment 
saw  and  contemplated  all  the  risks  he  would  or  might 
run,  and  agreed  to  include  them  all  in  his  wages,  and 
has  identified  himself  with  the  other  servants  acting 
in  the  common  employment ;  so  that  just  as  where  an 
injury  to  a  servant  has   happened   through  his  own 
negligence   he  can  have  no   remedy  against  his  em- 
ployer, so  although  the  injury  does  not  happen  to  him 


(ff)  Bead  v.  Cheat  EatUm  Ry.  Cb.,  L.  R.  3  Q.  B.  556. 

(z)  F(ry  V.  London,  Brighton^  and  Sftuth  Coast  By.  Co.,  18  C.  6.  (N.S.) 
225  ;  Cockle  v.  South  Batiern  By.  Co.,  L.  R  5  C.  P.  45 7  ;  L.  R  7  C.  P. 
(Ex.  Ch.)  321  ;  Bobson  ▼.  iVort/i  Eastern  By.  Co.,  L.  &  10  Q.  B.  271  ; 
L.  R.  2  Q.  B.  Div.  85. 

(y)  AnU,  p.  369. 

(z)  Priestly  v.  FowUr,  3  M.  &  W.  I  ;  Winterbottom  v.  Wright,  loM. 
it  W.  109 ;  Tunney  v.  Midland  By.  Co.,  L.  H.  i  G.  P.  29a 
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but  to  his  fellow-servant,  yet  it  is  just  the  same  (a). 
In  all  such  cases  as  this,  however,  it  is  manifestly  the 
duty  of  the  master  to  provide  competent  fellow-servants 
and  proper  tackle  and  machinery  for  the  servant  to 
work  with,  and  in  so  far  as  he  fails  in  doing  this,  and 
through  his  not  doing  it  the  injury  occurs,  he  will  be 
liable  as  if  the  person  had  been  a  stranger  (b). 

The  gerrants  The  words  "  common  employment "  will  have  been 
S'actUiVin^a'^*  noticed  in  the  preceding  paragraph,  and  from  it  the 
common  student  must  understand  that  if,  although  the  persons 

are  fellow-servants,  yet  they  are  not  acting  in  the  course 
of  a  common  employment,  i,e,y  are  not  employed  in 
duties  of  something  of  the  like  nature,  the  exception 
will  not  apply,  and  the  master  will  still  be  liable  (e) 

ProviBion.of  Howcvcr,  this  former  important  exception  of  liabiUty 
LiabiUty  Act,  ^^  ^ow,  to  a  great  extent,  been  done  away  with  by 
»8So.  fjjQ  Employers'  Liability  Act,    1880  (d),  which  pro- 

vides that  where,  after  1st  January  188 1,  personal 
injury  ia  caused  to  a  workman  (e)  by  reason  of:  (i.) 
Any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the 
business  of  the  employer ;  (2.)  The  negligence  of  any 
person  in  the  service  of  the  employer  who  has  any 
superintendence  entrusted  to  him  whilst  in  the  exercise 
of  such  superintendence ;  (3.)  The  negligence  of  any 
person  in  the  service  of  the  employer  to  whose  orders 
or  directions  the  workman  at  the  time  of  the  injury 


(a)  See  Hutchinton,  v.  York,  Ac,  By.  Co,,  5  Ex.  351  ;  Barton$kiU 
Coal  Co.  V.  HeicL,  3  Macq.  H.  L.  Cases,  266 ;  Lovell  v.  Boicell,  L.  R.  I 
C.  P.  Div.  161  ;  45  L.  J.  C.  P.  387. 

(6)  Ibid. ;  WiUon  v.  Merry,  L.  R.  I  Scotch  App.  326  ;  Hobert*  v. 
SmUh,  26  L.  J.  (Ex.)  319  ;  Senior  v.  Ward,  28  L.  J.  (Q.B.)  139. 

(c)  Smith  V.  Steele,  L.  R.  lo  Q.  6.  125  ;  and  see  WiUon  ▼.  Merry, 
iupra;  Lovell  v.  Howell,  tupra;  Conway  v.  Belfast  By,  Co.,  11  Ir. 
Reps.  (C.L.)  345. 

{d)  43  &  44  Vict  c.  42.  This  Act  only  remains  in  force  until  31 
Dec.  1887,  and  end  of  then  next  session,  unless  otherwise  determined 
bjr  Parliament. 

(e)  As  to  the  meaning  of  the  expression  "  workman,'*  which  is  veiy 
wide,  see  sect.  8. 
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was  bound  to  conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed ;  (4.)  The 
act  or  omission  of  any  person  in  the  service  of  the 
employer  done  or  made  in  obedience  to  the  rules  or 
bye-laws  of  the  employer,  or  in  obedience  to  particular 
instructions  given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;  (5.)  The 
negligence  of  any  person  in  the  service  of  the  employer 
who  has  the  charge  or  control  of  any  signal  points, 
locomotive  engine,  or  train  upon  a  railway, — ^the  work- 
man, or  in  case  the  injury  results  in  death,  the  legal 
personal  representatives  of  the  workman,  and  any 
persons  entitled  in  case  of  death,  shall  have  the  same 
right  of  compensation  and  remedies  against  the  em- 
ployer, as  if  the  workman  had  not  been  a  workman  of, 
nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work  (/).  This  provision  is,  however,  subject  to  this : 
that  a  workman  shall  not  be  entitled  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any 
of  the  following  cases,  viz. :  (i.)  Under  provision  above 
numbered  ( i .),  unless  the  defect  therein  mentioned  arose 
from,  or  had  not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  employer  or  of  some  person  in 
the  service  of  the  employer,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  machinery,  or 
plant  were  in  proper  condition;  (2.)  Under  provision 
above  numbered  (4.),  unless  the  injury  resulted  from 
some  impropriety  or  defect  in  the  rules,  bye-laws,  or  in- 
structions therein  mentioned  ;  provided  that  where  a 
rule  or  bye-law  has  been  approved  or  has  been  accepted 
as  a  proper  rule  or  bye-law  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  by  the  Board  of  Trade, 
or  any  other  department  of  the  Government,  under  or 
by  virtue  of  any  Act  of  Parliament,  it  shall  not  be 
deemed  to  be  an  improper  or  defective  rule  or  bye- 
law  ;  (3.)  In  any  case  where  the  workman  knew  of 
the    defect    or    negligence  which   caused    his    injury, 

(/)  Sect  I. 


Amount  re- 
coverable aud 
mode  of 
procedure. 
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and  failed  within  a  reasonable  time  to  give,  or  cause 
to  be  given,  information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the 
employer,  unless  he  was  aware  that  the  employer 
or  such  superior  already  knew  of  such  defect  or 
negligence  {g). 

The  amount  of  compensation  that  can  be  recovered 
under  this  act  is  limited  to  such  sum  as  may  be  found 
to  be  equivalent  to  the  estimated  earnings  during  the 
three  years  preceding  the  injury,  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like 
employment,  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury  (A).  Any  action 
under  the  act  must  be  brought  in  the  district  County 
Court,  but  may,  upon  the  application  of  either  plaintiff 
or  defendant,  be  removed  into  the  High  Court  (i). 

Notice  of  To  entitle  a  person  to  maintain  an  action  under  this 

^jg^  ™'"*  ^  act,  notice  of  injury  must  be  given  within  six  weeks, 
and  the  action  must  be  commenced  within  six  months 
from  the  injury,  or,  in  case  of  death,  within  twelve 
months  from  the  death.  In  case  of  death,  however, 
the  omission  to  have  given  such  notice  is  to  be  no  bar 
to  the  institution  of  the  action  if  the  judge  shall  be 
of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice.  The  notice  required  may  be  sent  by 
registered  post  (K),  It  has  been  held  that  the  notice 
must  be  in  writing  (I), 

Workmen  may      It  has  been  decided  that  a  workman  can  lawfully 

Contract  thera-  ,  ,  , 

selves  out  of  contract  with  his  employer  that  neither  he  nor  his 
representatives  will  claim  compensation  under  this 
act  (m). 


{g)  Sect  2. 
(h)  Sect.  3. 
(0  Sect.  6. 
{k)  Secte.  4-7. 

(0  Moyle  V.  Jarkint,  L.  R.  8  Q.  B.  D.  xi6  ;  51  L.  J.  Q.  B.  112. 
(w)  Qrifitht  V.  Earl  of  DudUy,  L.  R  9  Q.  B.  D.  357  ;  51  L.  J.  Q.  B. 
543. 
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Nuisances  existing  from  negligence  cause  injury  to  2.  Negligence 
property  even   more   frequently  than  to  the  person :  tS'property*^ 
thus  the  neglect  to  cleanse  drains,  sewers,  &c.,  beyond  ^^'^^y- 
the  injury  they  may  do  to  health,  may  also  materially 
depreciate    the    value  of  surrounding    property;    the 
neglect  to  clean  chimneys  or  to  repair  ruinous  houses 
may  do  great  injury  to  property,  and  many  instances 
of  a  like  character  might  be  enumerated. 

Although  there  may  be  no  obligation  as  between  a  The  owner  of  a 
landlord  and  his  tenant  to  repair  the  demised  premises,  gn^^repMn  as 
yet  it  is  the  duty  of  the  landlord  so  to  act  as  to  protect  *?  P"T«n* 

•'.,''  1  '  1  *  it  canung  an 

the  public  at  large,  and  if  he  lets  the  house  get  into  injury  through 
such  a  ruinous  condition  that  it  or  some  part  of  it  falls  itate. 
down,  he  is  liable,  not  only  for  the  injury  that  may  be 
done  to  persons,  but  also  for  the  injury  done  to  neigh- 
bouring houses  (n)  ;  unless,  indeed,  he  has  demised  the 
premises  to  a  tenant,  and  at  the  time  of  the  demise  they 
were  not  either  faulty  or  ruinous,  but  have  been  let  to 
become  so  by  the  tenant  on  whom  the  obligation  to 
repair  rested  during  the  continuance  of  the  original 
demise  (0).  Where,  however,  there  is  no  direct  obliga- 
tion on  the  landlord,  as  between  himself  and  his  tenant, 
to  repair,  although  he  is  liable,  as  above  stated,  to  injury 
to  third  persons'  property,  yet  he  is  not  liable  if  the 
premises  by  their  ruinous  state  injure  any  part  of  his 
tenants'  property ;  provided,  of  course,  that  the  pre- 
mises have  become  ruinous  since  the  tenancy,  and  were 
not  in  that  state  when  the  tenant  entered  (p). 

Every  man  has  a  right  to  the  lateral  support  of  his  Right  to  the 
neighbour's   land  to   sustain  his  own  unweighted  by  ad^oSiingland 
buildings,  and  if  buildings  have  been  notoriously  sup-  ®'  buildings, 
ported  by  neighbouring  land  for  a  period  of  twenty 
years,  then  a  privilege  is  gained  in  the  nature  of  a  pre- 

(n)  Todd  V.  Flight,  30  L.  J.  (C.P.)  31. 

(0)  Bobbins  v.  Jones,  33  L.  J.  (G.P.)  I  ;  Chauntler  v.  Robinson,  4  Ex. 
163. 
(p)  QoU  V.  Gandy,  23  L.  J.  (Q.B.)  I. 
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scriptive  right,  and  quite  irrespective  of  any  negligence 
the  owner  of  the  supporting  land  will  be  liable  if  he  so 
deals  with  his  own  land  as  to  deprive  the  buildings  of 
their  support,  and  cause  them  to  fall  or  be  otherwise 
injured  (q).  In  the  case,  however,  of  twenty  years  not 
having  so  elapsed,  then  there  can  be  no  such  extensive 
right  to  the  support  of  the  neighbouring  land,  and  the 
owner  thereof  cannot  be  compelled  to  leave  su£Scient 
land  to  support  the  buildings  ;  but  although  this  is  so, 
yet  it  is  clearly  his  duty  in  dealing  with  his  land  to  act 
very  carefully,  and  to  give  the  owner  of  the  buildings 
notice  of  his  intention,  so  that  the  latter  may  have  an 
opportunity  of  shoring  up  his  buildings,  or  doing  other 
acts  for  their  protection ;  and  in  so  far  as  he  fails  in 
acting  carefully,  and  giving  such  warning,  he  will  be 
liable  for  negligence  (r). 


Rights  when  a 
home  is  let  to 
different 
persons. 


Where  different  floors  of  a  house  are  let  to  different 
persons,  each  must  so  act  as  not  to  injure  the  other, 
and  if  one  places  more  weight  in  his  rooms  than  the 
floor  can  bear,  or  could  be  expected  to  bear,  having 
reference  to  the  purpose  for  which  it  was  let,  and  it 
accordingly  gives  way,  and  does  injury  to  property  of  a 
person  below,  he  is  liable  (s). 


Liability 
arising  from 
allowing 
fences  to 
become 
defective. 


If  a  person  on  whom  any  obligation  rests  to  keep  up 
a  fence  or  wall  negligently  allows  it  to  become  de- 
fective, he  is  liable  to  any  injury  happening,  e,g.  by 
cattle  straying  from  the  lands  and  getting  killed.  There 
is  not,  generally  speaking,  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbour's  pro- 
tection, but  railway  companies  are  under  this  obligation 


(o)  Addison  on  Torts,  395  ;  Dalton  v.  Avgus,  L.  R.  6  App.  Cas.  740  ; 
50  L  J.  Q.  B.  689 ;  30  W.  R.  191  ;  Bower  v.  Peate,  L.  R.  I  Q.  B.  D. 
321  ;  antft  p.  291. 

(r)  Dodd  V.  Ifolme,  I  A.  &  E.  506  ;  Jones  v.  Bird,  5  B.  ft  Aid.  837  ; 
and  see  18  &  19  Vict.  c.  122,  ■.  94. 

{f)  Addison  on  Torts,  400,  401.  Manchetttr  Bonded  Warehotut  C(x 
V.  Carr,  L.  R.  5  C.  P.  D.  507  ;  49  L.  J.  C.  P.  809  ;  43  L.  T.  476. 
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as  to  land  adjoining  the  railway  (t).  And  althougli  a 
person  or  a  railway  company  may  be  under  an  obliga- 
tion to  keep  up  a  fence  or  a  wall,  and  therefore  liable 
to  injuries  to  cattle  straying  through  the  negligent 
state  of  the  fence  or  wall,  yet  such  liability  does  not 
extend  to  cattle  not  properly  on  the  land,  but  tres- 
passing thereon  (u). 


Although,  if  a  collision  occurs  in  the  public  streets,  If  aoollision 
it  is  clearly  the  duty  of  the  owner  of  an  overturned  ^^c  itreefs, 
vehicle  to  take  steps  to  remove  the  obstruction,  and  ^^^  o^^«r 

IT  ^  J       ^     mtiit  remove 

he  will  be  liable  if  he  negligently  allows  it  to  remain  theobatruc 
there,   yet  the   same  rule   does  not  apply  to   ships,  is  not  to  in  the 
If  a  vessel  through  a  collision,  or  otherwise,  without  any  ^ll^[/^^\i 
favlt  or  negligence  on  the  part  of  the  person  having  con-  the  obstnict- 
trol  of  it,  sinks,  there  is  no  duty  or  obligation  thrown  abandoned, 
upon  the  owner  to  take  steps  to  prevent  its  being  an 
obstruction  to  the  navigation  of  other  vessels,  but  he 
may  abandon  it  and  leave  it  there  (a;).     If,  however, 
the  vessel  is  not  abandoned,  but  the  owner  exercises 
acts  of  control  over  it,  e,g.  by  attempting  to  raise  it, 
or  by  sending  divers  down,  or  otherwise  endeavouring 
to  get  up  part  of  the  cargo,  then  this  principle  does 
not  apply,  for  a  vessel  may  just  as  much  be  in  a  man's 
control  under  water  as  above  water,  and  in  this  case  it 
is  his  duty  to  act  with  all  due  care  and  prudence  in  just 
the  same  way  as  it  was  his  duty  when  the  ship  was 
afloat,  to  act  with  all  due  care  and  prudence  in  naviga- 
ting— thus,  if  he  is  exercising  acts  of  control  or  owner- 
ship, he  must  take  steps  to  mark  out  the  place  where 
the  ship  has  sunk,  so  that  it  may  be  avoided,  and  if 
he  fails  in  doing  this,  he  is  guilty  of  negligence,  and 
liable  accordingly  (y). 


(0  Ante,  pp.  288,  289,  and  note  {d)\  8  &  9  Vict.  c.  20,  s.  68. 
(u)  Manchester,  <(rc.,  Ry.  Co.  v.  Walliit  23  L.  J.  (C.P.)  85. 
(x)  Brovm  ▼.  MaUett,  5  C.  B.  599. 

(y)  MarUey  v.  St,  UdetCi  Canal'  and  Ry.  Co.,  2  H.  &  N.  840  ;  see 
judgment  delivered  by  Mr.  Justice  Maule  in  Brown  y.  MaJUttt,  iupr€L 
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Liability  in 
respect  of 
injuries  done 
tbrongh 
negligent  or 
accidental 
fires. 


In  the  case  of  a  fire  happening  on  one  person's  pre- 
mises, and  extending  and  doing  injury  to  his  neigh- 
bour's, generally  speaking  the  person  on  whose  premises 
the  fire  originated  was  liable  in  respect  of  the  damage 
done.  It  has,  however,  now  been  provided  that  no 
action  shall  be  maintained  against  any  person  on  whose 
premises  a  fire  shall  accidentally  originate  (z).  The 
law,  therefore,  now  is,  that  if  a  fire  happens  through 
either  any  wilful  act,  or  any  negligent  conduct  of  a 
person  or  his  servants,  he  is  liable;  but  if  the  fire 
really  happens  through  pure  accident,  and  cannot  be 
traced  to  any  cause,  then  the  person  on  whose  premises 
it  originated  is  not  rendered  liable  by  reason  of  the 
mere  fact  that  it  originated  on  his  premises  (a). 


A  railway 
compa.ny  not 
liable  for  an 
injury  arising 
from  sparks 
from  an  engine 
if  there  has 
been  no 
negligence. 


Nor  for 
injary  from 
Tibntion  or 
smoke. 


A  railway  company,  authorized  by  the  Legislature  to 
use  locomotive  engines,  is  not  responsible  for  dam^e 
from  fire  occasioned  by  sparks  emitted  from  an  engine 
travelling  on  the  railway,  provided  the  company  has 
taken  every  precaution  in  its  power,  and  adopted  every 
means  which  science  can  suggest,  to  prevent  injury  from 
fire,  and  is  not  guilty  of  negligence  in  the  management 
of  the  engine  (b).  However,  with  regard  to  a  traction 
engine  propelled  by  steam  power  along  the  highway, 
the  contrary  has  recently  been  held,  upon  the  ground 
that  it  is  a  dangerous  machine,  in  respect  of  which  an 
action  would  have  been  maintainable  at  common  law, 
and  that  there  is  no  act  restricting  this  liability  (c). 
No  action  will  lie  against  a  railway  company  by  the 
owner  of  a  house,  none  of  whose  property  has  been 
taken  by  the  company,  for  compensation  in  respect  of 
injury  done  to  the  house  by  vibration  or  smoke  (d). 


(z)  14  Geo.  3,  c  78,  B.  86. 

(a)  Addison  on  Torts,  339-341. 

(6)  Vaughan  v.  7'aff  Vale  Ry.  Co.,  $  H.  &  N.  679 ;  29  L.  J.  (Ex.) 
247  ;  AdcUson  on  Torts,  341,  342. 

(c)  Powell  V.  PaU,  L.  R.  5  Q.  B.  D.  597  ;  49  L.  J.  Q.  B.  428 ;  43  L. 
T.  562. 

(rf)  Hammertmith  and  City  Ry.  Co.  v.  Brand,  L.  R  4  Eng.  k  Ir. 
App.  171  ;  18  W.  R.  12. 
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Waste,  of  that  kind  called  permissive  waste,  consti-  Wa«te. 
tutes   an  injury  to   property  peculiarly  arising    from 
negligence.     The  subject  of  waste  (which  pertains  more 
particularly  to  real  property)  has  been  already  noticed 
as  far  as  the  scope  of  the  present  work  permits  (e). 

A  sheriff  is  liable  for  the  negligent  acts  of  all  his  Negligence  by 
officers  acting  in  the  execution  of  their  office,  and  officers! 
therefore  if  an  officer,  having  arrested  a  debtor,  after- 
wards negligently  permits  him  to  escape,  or  if  he 
neglects  to  arrest  him  in  the  first  instance  when  he 
ought  to  have  done  so,  or  having  a  writ  oifi.fa,  neglects 
to  levy  when  he  should  have  done  so,  or  having  levied 
is  guilty  of  any  negligence  afterwards  in  realizing  the 
goods,  whereby  the  judgment  creditor  is  injured,  in  all 
these  cases  an  action  lies  against  the  sheriff  for  the 
negligence.  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there  is 
no  obligation  on  the  plaintiff  or  his  solicitor  to  furnish 
him  with  information  and  assistance  in  the  execution  of 
the  writ  (/).  Should  the  solicitor  give  assistance  or 
information  and  in  fact  direct  the  sheriff  to  seize  par- 
ticular  goods,  this  is  not  within  his  implied  authority, 
so  as  to  render  his  client  the  judgment  creditor  liable 
for  the  act,  unless  indeed  it  was  done  by  his  (the 
client's)  direct  instructions  (^g). 

The  Bankruptcy  Act,  1 869  (A),  provides  that  execu-  Dutyof  aheriflE 
tion  for  ;f  50  and  upwards,  levied  by  seizure  and  sale  on  Bankruptcy 
the  property  of  a  trader^  shall  be  an  act  of  bankruptcy,  Act,  isi^. 
and  that  in  any  such  case  the  sheriff  shall  retain  the 
proceeds  of  the  sale  in  his  hands  for  fourteen  days ;  and 
if  a  bankruptcy  petition,  or  a  petition  for  liquidation 


(«)  A  nUf  pp.  297-300. 

(/ )  Addison  on  Torts,  645, 646.     See,  as  to  the  measure  of  damages 
in  actions  against  sherifiFs,  pott,  part  iii.  ch.  i.  p.  419. 

(g)  Smith  v.  Keal,  L.  R.  9  Q.  B.  D.  340 ;  51  L  J.  Q.  B.  487. 
(A)  32  &  33  Vict  0.  71,  81.  6  and  87. 
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by  arrangement  is  presented  within  that  time,  shall  pay 
them  over  to  the  trustee  to  be  applied  in  the  bank- 
ruptcy or  liquidation.  If,  then,  the  sheriff  neglects  to  so 
retain  the  proceeds  in  such  a  case  for  the  above  period, 
and  a  bankruptcy  or  liquidation  does  occur,  this  will 
be  negligence  in  respect  of  which  an  action  will  lie  by 
the  trustee. 


Negligence  by       If  a  railway  company  advertises  a  certain  train  to 

JSii'^Jyby     arrive  or  depart  at  a  specified  time,  and  through  their 

th^on-arrival  negligence  considerable  delay  occurs,  whereby  a  person 

of  a  train  at     {g  put  to   expense   or  otherwise   damnified,   he   may 

time.  recover  from  the  company,  even  although  one  of  the 

company's  conditions  is  to  the  effect  that  the  company 

will  not  guarantee  the  punctuality  of  the  trains ;  and 

under  particular  circumstances,  but  not  as  a  matter  of 

course,  a  person  is  justified  in  taking  a  special  train  and 

charging  the  expense  thereof  to  the  company  (i). 


3.  Defences  to 
an  action  for 
negligence. 


3.  In  addition  to  the  self-evident  defence  of  a  simple 
denial  of  the  negligence  alleged,  in  which  the  matter 
resolves  itself  into  a  question  for  the  jury  of  yes  or  no, 
there  may  be  two  other  defences  of  a  rather  more  com- 
plex nature,  viz.,  i.  That  the  alleged  negligence  was 
really  and  substantially  an  inevitable  accident;  and, 
2.  That  there  was  contributory  negligence  on  the  part  of 
the  person  complaining  of  the  negligence.  As  to  the  first 
of  these  two  defences,  that  of  inevitable  accident,  this 
might  be  put  down  under  the  head  of  a  simple  denial  of 
the  negligence,  for  of  course  if  it  is  an  inevitable  accident 
there  is  no  negligence ;  but  a  few  words  are  necessary 
to  point  out  what  is  such  an  accident,  one  or  two  in- 
stances of  it,  and  the  distinction  between  it  and  an  act 
really  amounting  to  negligence. 


What  will  be 
an  inevitable 
accident. 


a 


An  inevitable  accident  that  will  form  a  defence  to  an 


(i)  Hamlin  v.  Great  Northern  Ry.  Co.,  i  H.  &  N.  408  ;  Ze  EUmcke  ▼. 
London  and  North  Western  Ry.  Oo.,  L.  R.  i  C.  P.  D.  2S6 ;  45  L.  J. 
(Appa.)  C.F.  521. 
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action  for  negligence  may  be  described  as  some  act 
quite  undesigned  and  unforeseen,  and  in  respect  of 
which  the  person  committing  it  has  not  been  guilty  of 
the  slightest  particle  of  negligence  (A).  Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company, 
but,  as  has  been  pointed  out,  an  accident  may  arise  in 
which  the  ingredient  of  negligence  may  be  totally 
wanting,  as  by  lights  being  obscured  by  fog  or  snow, 
or  by  there  being  some  latent  defect  in  a  wheel  or  in 
machinery  that  no  care  or  foresight  could  have  dis- 
covered (I).  In  such  cases  as  this,  then,  we  have 
instances  of  an  inevitable  accident  that  will  form  a 
perfect  defence  to  any  action  for  negligence. 

But  although  an  act  may  apparently  result  from 
inevitable  accident,  yet  on  close  examination  some  neg- 
ligence may  often  be  discovered.  Thus,  if  A.  puts  a 
gun  belonging  to  him  away  in  a  proper  and  ordinarily 
secure  place,  and  in  some  utterly  unforeseen  way  a  child 
gets  possession  of  it  and  shoots  some  one,  this  will  be 
an  inevitable  accident,  and  there  will  be  no  liability  on 
A.'s  part ;  but  if  A.  has  left  his  gun  in  a  place  he 
should  not  have  done,  and  it  is  there  got  possession  of  and 
an  injury  done,  here  this  is  not  an  inevitable  accident, 
for  there  is  original  negligence  on  A.'s  part  in  leaving 
it  there  (m). 

Contributory  negligence  may  be  defined  as  such  an  Definition  of 
act  of  negligence  on  the  part  of  a  person  complaining  ^g^enee!^ 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  but  for 

(k)  Wakeman  v.  Robinton,  i  Bing.  213 ;  Kearney  v.  London^  BriffhUm, 
and  Soutk  Coast  Ry.  Co.^  L.  R.  5  Q.  B.  41 1.  See  Brown's  Law  Diet  9, 
tit.  "Accident*'  Of  course  the  "accident"  above  spoken  of  is  quite 
distinct  from  accident  in  equity,  in  which  the  Court  gives  relief  in  a 
limited  class  of  cases  against  the  consequencen  of  an  act  which  has 
actually  occurred ;  as  to  which  see  Snell's  Principles  of  Equity,  418, 
et  seq. 

(0   AnUy  pp.  373,  374. 

(m)  See  ante,  p.  371. 
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Instance  of  which  such  injury  would  not  have  happened ;  e.g.  if  a 
negligence!^  person  negligently  walks  upon  a  railway  and  a  train 
kills  or  injures  him,  here  neither  he  nor  his  repre- 
Bsntatives  in  the  case  of  his  death  have  any  remedy, 
for  the  injured  person's  own  negligent  act  has  been 
the  proximate  cause  of  the  injury. 


It  M  not  every  But  as  to  what  will  constitute  contributory  negli- 
negUgence  on  g^^^  SO  as  to  preclude  a  plaintiff  fix>m  recovering  in 
the  plaintiff's  his  actiou,  it  is  not  every  mere  act  of  negligence  on  his 
reclude  him    part  that  will  suflBce ;  for,  in  the  words  of  our  defini- 


I 


rom  re- 
covering. 


tion,  the  act  must  be  such  a  one  "  as  in  reality  is  the 
proximate  cause  of  the  injury  complained  of,  and  but 
for  which  such  injury  would  not  have  happened."  The 
mere  fact  of  there  having  been  negligence  on  the  plain- 
tiff's part  does  not  justify  the  defendant  in  having  acted 
anyhow,  and  if,  notwithstanding  such  negligence,  the 
defendant  yet  might  with  reasonable  care  have  avoided 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiff's  part  (n). 
Thus,  to  take  the  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway,  if  the  driver  of 
the  train  chose  to  start  it  although  he  saw  the  person 
walking  there,  here,  as  he  might  with  due  care  have 
prevented  the  accident,  the  company  would  generally 
be  liable. 


A  person  If  a  person  sees  that  a  way  he  is  taking  has  been 

fest\y^danger-   wondered  manifestly  dangerous  by  the  negligence   of 
ous  course        another,  as,  for  instance,  if  he  is  driving  and  some  ob- 

cannot  recover  .11  i/^.i  -1  ?i 

from  the  struction  has  been  left  m  the  road,  and  he  yet  chooses 

person  causing  *'ii."ij  t'J"  ...         •%    ,-%  . 

the  danger.      ^  ^isk  the  danger,  and  m  domg  so  is  mjured,  this  con- 


In)  Davie$  v.  Mann,  10  M.  &  W.  546  (which  forms  a  particularly 

food  instance  of  this  principle) ;  Tuff'v.  Warmanf  2  C.  K  (N.S.)  740  ; 
bid.  5  0.  B.  (N.S.)  573  ;  Mayor  of  Colchester  v.  Brooke,  L.  R.  7  Q.  B. 

339. 
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stitutes  contribatory  negligence  on  his  part,  so  as  to 
prevent  his  recovering  (p). 

The    doctrine    of   contribatory    negligence    applies  The  doeirine 
equally  to  a  person  not  competent  of  taking  care  of  ^egiigenoe    ^ 
himself — e,g.j  a  young  child — ^as  to  an  ordinary  person;  *?Sj*"*®ij 
for  though  he  himself  may  not  have  the  capacity  to  be 
guilty  of  what  can  be  styled  negligence,  yet  he  is  iden- 
tified with  the  person  whose  duty  it  was  to  have  taken 
care  of  him,  and  who  has  accordingly  been  guilty  of 
negligence  (^). 

And  in  the  same  way  that  a  master  is  liable  for  the  The  oontribu- 
negligence  of  his  servant,  under  the  maxim.  Qui  Jacit  of  aaerrant 
per  alium  facit  per  se  (q),  so  the  contributory  negligence  ^tritntory 
of  the  servant  will  be  the  contributory  negligence  of  nfKlJRcnoe  of 
the    master,    and    prevent    him   from   recovering  (r). 
There  are  some  cases  which  go  to  shew  that  this  prin- 
ciple applies  to  the  case  of  an  injury  happening  to  a 
person  being  conveyed  in  some  vehicle — e.g.  a  train  or 
stage-coach — and  that  such  person  is  so  identified  with 
the  driver  of  the  vehicle,  that  if  the  injury  to  him  has 
occurred  through  the  contributory  negligence  of  such 
driver,  it  is  the  same  as  if  it  had  been  his  (the  passen- 
ger's)  negligence,   and  that  therefore  he  cannot  re- 
cover (s) ;  but  it  must  at  any  rate  be  considered  as 
rather  doubtful  whether  this  is  really  the  law  (t). 

The   doctrine  of  contributory  negligence  does  not  The  doctrine  of 
apply  to  ships,  as  to  which  the  rule  of  the  Admiralty  negligence*^ 

does  not  apply 

to  ships. 

(o)  Clayarda  v.  Dethick,  12  Q.  R  439 ;  Thompton  v.  Nwih  Eastern 
Ry.  Co.,  31  L.  J.  (Q.  B.)  194. 

(p)  SingUion  v.  Eastern  Counties  Ry,  Co,,  7  C.  K  (N.S.)  287  ;  Abbot 
V.  Macfie,  33  L.  J.  (Ex.)  177  ;  Manyan  v.  Altirton,  ll  R.  i  Ex.  239. 

{q)  Ante,  p.  368. 

(r)  Child  V.  Heam,  L.  R.  9  Ex.  176  ;  Armstrong  v.  Lancashire,  Ac., 
Ry.  (7o.,  L.  R.  10  Ex.  47. 

(»)  Thorogood  v.  Bryan,  8  C.  B.  115  ;  Bridges  v.  North  London  Ry, 
Co.,  L.  R.  6  Q.  B.  377. 

(0  See  The  Milan,  31  L.  J.  Adm.  105  ;  and  see  the  coeee  quoted  in 
the  note  to  Ashhy  v.  White,  I  S.  L.  C.  315*  316,  and  the  reasoning  upon 
the  subject  there.     See  also  Addison  on  Torts,  26,  27. 
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Court  has  always  been  that  if  both  vessels  are  in 
fault  (u)y  the  damage  done  is  to  be  divided  between 
them  (x) 'j  and  the  Judicature  Act,  1873,  although 
uniting  the  former  courts  into  one,  expressly  provides 
that  in  this  respect  the  Admiralty  rule  shall  still  pre- 
vail (y).  This  rule  of  the  Admiralty  Court  is,  however, 
to  a  certain  limited  extent  superseded  by  the  provisions 
of  the  Merchant  Shipping  Act,  1873  (z),  which  enacts  (a) 
that  if  in  any  case  of  collision  it  is  proved  to  the  Court 
before  whom  the  cause  is  tried  that  any  of  the  re- 
gulations for  preventing  collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  i8S4to  1873,  have 
been  infringed,  the  ship  by  which  any  such  regulation 
has  been  in&inged,  shall  be  decreed  to  be  in  fault  unless 
it  is  shewn  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  departure  from  the  re- 
gulation necessary. 

The  doctrine  of      The  doctrine  of  contributory  negligence  seems  to  be 
nc^iisence »    founded  and  to  proceed  upon  the  maxim,  Volenti  nan 

Volenti  non  Jit 

iftjUTM' 

{u)  Ab  to  when  a  vessel  will  he  deemed  in  fault,  see  17  &  18  Vict 
c.  104,  88.  295,  et  ieq.,  and  25  k  26  Vict  c.  63,  s.  25. 
(z)  See  Addison  on  Torts,  574. 
(y)  36  A  37  Vict  c.  66,  8.  25  (9). 
(«)  36  &  37  Vict  c.  85. 
(a)  Sect.  17. 
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PART  III. 

OP  CERTAIN   MISCELLANEOUS  MATTERS  NOT 

BEFORE  TREATED  OF. 


CHAPTER    I. 


OF   DAMAGES. 


The  subject  of  Damages  has  in  the  preceding  pages 
been  now  and  then  casually  mentioned,  and  in  the  pre- 
sent chapter  it  is  proposed  to  give  it  such  special  notice 
as  the  scope  of  the  present  work  admits  of.     We  will  Mode  of  con- 
consider  the  subject  in  the  following  order :  subject  *  ^ 

1.  Damages  generally. 

2.  The  measure  of  damages  generally. 

3.  Damages  in  some  particular  cases. 

I .  The  main  object  of  an  action  is  generally  to  recover  i.  Damages 
compensation  for  the  injury  complained  of,  that  is  to  K^'^^^^y- 
say,  compensation  in  respect  of  some  alleged  breach  of 
contract  or  for  some  alleged  tort,  and  this  compensa- 
tion is  called  damages.     Damages,  therefore,  have  been  Definition  of 
rightly  defined  as  a  pecuniary  compensation,  recover-  damagei. 
able  by  action,  for  breach  of  contract  or  in  respect  of 
a  tort  (6). 

Damages  may  bo  either  liquidated  or  unliquidated.  Difference 
By  liquidated  damages  is  meant  compensation  of  a  fixed  UqJidStedand 
amount  aereed  and  decided  on  between  the  parties ;  by  joliq^J^^^ed 

o  ^  f  ^     J  damages. 

unliquidated   damages   is  meant  compensation  not  so 
agreed  and  decided  upon,  but  remaining  yet  to  be  ascer- 


(6)  Brown's  Law  Diet  158. 
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tained  by  the  means  pointed  out  by  law,  i.e.,  ordinarily 
by  a  jury.  Thus  if  one  person  buys  goods  of  another, 
and  agrees  to  pay  a  certain  price  for  them,  which  he 
neglects  to  do,  this  is  a  case  of  liquidated  damages, 
for  the  parties  have  agreed  on  the  amount  to  be  paid, 
which  is  fixed  and  certain  ;  but  if  in  such  a  case  the 
person  agreeing  to  supply  the  goods  neglects  to  do  so, 
the  buyer  here  has  a  claim  for  damages  of  an  unliqui- 
dated nature,  to  be  estimated  and  ascertained  by  the 
proper  tribunal  according  to  the  rule  or  measure  of 
the  damages  suflFered ;  and  so  also  it  is  the  same  in 
all  actions  of  tort,  such  as  libel,  slander,  and  the  like, 
here  the  person  has  a  claim  for  unliquidated  damages. 

Persons  may         But  in  the  case  above  mentioned  of  breach  of  a  con- 
shfafbe  tract  to  supply  goods  the  parties  may  and  sometimes  do 

the  damages.    ^^  ^^^  ^.j^^  ^f  entering  into  the  contract,  consider  the 

possibility  of  a  breach  happening,  and  provide  what  shall 

be  the  compensation  or  amount  of  damages  to  be  paid 

to  the  injured  party.     If  this  is  done,  and  there  is  an 

agreement  on  breach  to  pay  a  certain  sum  actually  by 

way  of  agreed  and  liquidated  damages,  then  that  amount 

But  the  Court  is  recoverable  (c).     In  any  such  case  as  this,  however, 

see  whether     the  Court  looks  at  the  contract  with  great  care,  and 

to bT^dU*^  the  mere  fact  that  the  parties  have  stipulated  that  on 

really  Uqui-      breach  a  certain  sum  shall  be  paid  by  way  of  compen- 

or  by  way  of  '  sation  bv  the  one  to  the  other,  will  not  always  entitle 

fd^h,    that  other  to  recover  the  exact  amount,  and  this  even 

will  not  although  the  parties  may  expressly  stipulate  that  the 

en  orce  it.         ^^^^^^  ^^^^^  ^  ^^  p^jj  gj^^jj  ^^  ^^  ^^y  ^f  liquidated 

damages,  for  in  many  such  cases  the  sum  agreed  to  be 
paid  may  really  be  a  penal  sum,  and  if  it  is  so,  then 
the  Court  will  not  enforce  it,  but  will  relieve  against 

diSn^Ws*' '""  ^*  (^-     '^^  ^^^^'  ^  ^^^^8  **iis,  does  not  at  all  inter- 
looks  to  t£e      fere  with  the  power  that  persons  naturally  must  have 

true  intent  jt  ir  y 

of  the  parties.   ^ 

(c)  Price  v.  Oreen,  i6  M.  &  W.  346  ;  HinUm  v.  Sparh,  L.  R  3  C.  P. 
161  ;  37  L.  J.  (O.P.)  8. 
{d)  KtmhU  V.  Farrerij  6  Bing.  141. 
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of  estimating  their  own  damages,  but  what  it  does  is 
to  look  to  the  real  and  true  intention  of  the  parties  (e), 
not  being  bound  down  by  the  mere  words  used  by 
them,  but  looking  at  the  whole  instrument  to  arrive 
at  the  true  construction.  Thus  in  the  case  already 
quoted  of  Kemhle  v.  Farren  (/)  the  defendant  had  en-  KemUe  v. 
gaged  with  the  plaintiff  to  perform  as  a  comedian  at  the  *"^*^ 
plaintiff's  theatre  for  a  fixed  time  at  a  certain  remunera- 
tion, and  it  was  mutually  agreed  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  agreement, 
or  any  part  of  it,  such  party  should  pay  to  the  other  the 
sum  of  ;f  looo,  which  was  thereby  declared  between  the 
parties  to  be  liquidated  and  ascertained  damages,  and  not 
a  penalty  or  penal  sum  or  in  the  nature  thereof.  Yet  the 
Court  held  that  the  stipulated  sum  of  £iOOO  was  in  the 
nature  of  a  penalty,  and  therefore  not  recoverable,  but 
unliquidated  damages  only  were  recoverable.  It  was  in- 
deed but  a  penalty  in  the  disguise  of  liquidated  damages, 
for  it  was  to  be  paid  on  breach  equally  by  either  party, 
and  it  was  evident  that  had  the  breach  been  by  the 
plaintiff  the  true  damage  sustained  by  the  defendant 
would  have  been  the  fixed  remuneration  he  was  to  be 
paid  during  the  time  agreed  upon,  and  not  such  a  sum 
as  this.  Had  this  sum  been  stipulated  to  be  paid  only 
on  breach  by  the  defendant,  then,  as  his  breaches  were 
of  an  uncertain  nature  and  amount,  the  stipulation 
would  no  doubt  have  been  construed  as  liquidated 
damages  and  good,  for  the  rule  has  been  laid  down  that 
where  the  damage  is  entirely  uncertaiUy  and  the  parties 
agree  on  a  definite  sum  by  way  of  liquidated  damages, 
then  that  sum  will  be  so  construed  and  will  be  recover- 
able {g). 


(e)  Per  Keating,  J.,  in  Lea  v.  WkUaker,  L.  R.  8  C.  P.  73. 

(/)  KembU  V.  T^arren,  6  Bing.  141,  ante,  p.  392. 

iff)  Per  Coleridge,  J.,  Reynoldt  v.  Bridge,  6  £.  &  B.  541  ;  Mercer  v. 
Irving t  27  L.  J.  (Q.B.)  291.  See  further  as  to  when  a  provision  will 
be  construed  to  be  in  the  nature  of  a  penalty,  Protector  Endotoment 
Loan  Co.  v.  Orice,  L.  R  5  Q.  B.  D.  596 ;  49  L.  J.  Q.  B.  812  ;  43  L.  T. 
564. 
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Effect  of  Where  a  sum  is  expressed  in  an  agreement  to  be 

aiiraamed*  *  penalty,  it  will  always  be  so  considered,  and  the 
to  be  paid  i»  action  must  be  brought  on  breach  for  unliquidated 
penalty.  damages,  and  not  for  the  fixed  amount  (h) ;  it  has,  how- 

ever, been  held  that  where  the  real  damages  would  be 
excessively  difficult  to  arrive  at,  a  sum  stipulated  to  be 
paid,  although  mentioned  as  a  penalty,  may  be  recovered 
as  liquidated  damages  (i). 

A  penon  in  Where  a  sum  is  really  a  penalty  but  there  is  a  breach 

unUqai^ted  of  contract,  and  the  plaintiff  instead  of  suing  for  the 
r!wIti^d*to°*  penalty  sues  on  the  contract,  he  is  not  restricted  in  the 
the  amount  of  amount  that  he  m^y  recover  to  the  sum  named  as  the 
penalty.  penalty,  but  may  recover  a  sum  exceeding  it  (A). 

"  Where  it  is  doubtful  from  the  terms  of  the  contract 
whether  the  parties  meant  that  the  sum  should  be  a 
penalty  or  liquidated  damages,  the  inclination  of  the 
Court  will  be  to  view  it  as  a  penalty.  But  the  mere 
largeness  of  the  amount  fixed  will  not  per  se  be  suffi- 
cient reason  for  holding  it  to  be  so  "  (I).  It  is  for  the 
Court  to  decide  upon  a  consideration  of  the  whole  instru- 
ment whether  a  sum  stipulated  to  be  paid  is  a  penalty 
or  liquidated  damages,  and  the  principle  to  guide  the 
Court  is  the  real  intention  of  the  parties  to  be  ascer- 
tained from  the  language  they  have  used  (m).  Where 
a  sum  of  money  is  made  payable  by  instalments  and 
there  is  a  provision  that  upon  default  of  any  one  instal- 
ment the  whole  money  shall  become  due,  this  is  not  a 
penalty  (n). 

Difference  in  Besides  the  difference  between  liquidated  and  un- 
^^^Jj^J^ag^g  liquidated  damages  in  their  very  nature  (o),  there  is  a 

liquidftted  and 

unliqaidated 

revpectively.  (h)  Smith  v.  Dickenton,  3  B.  &  P.  630. 

(»)  SainUr  v.  Perguaon,  7  O.  B.  716. 

\h)  Mayne  on  Damages,  124. 

\l)  Ibid.  131. 

(m)  Ibid.  125. 

(n)  Per  Bramwell  and  Brett,  L.  J's.  in  Protector  Endowment  Loan  Co, 
V.  Qriee,  L.  R.  5  Q.  B.  D.  596  ;  49  L.  J.  Q.  B.  812  ;  42  L.  T.  564. 

(o)  AnU,  pp.  391,  392. 
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difference  in  the  course  of  procedure.  In  the  case  of 
liquidated  damages  the  plaintiff  may  issue  a  writ  spe- 
cially indorsed,  on  which,  if  the  defendant  does  not 
appear  within  the  eight  days  limited,  he  may  forthwith 
sign  final  judgment  and  issue  execution  against  the 
defendant,  or  proceed  to  obtain  satisfaction  of  his  judg- 
ment in  any  other  way  that  he  can ;  but  in  the  case  of 
unliquidated  damages,  the  writ  cannot  be  specially 
indorsed,  and  on  the  defendant's  non-appearance  within 
the  time  aforesaid,  the  plaintiff  can  only  sign  inter- 
locutory and  not  final  judgment,  after  which  he  has  to 
proceed  to  assess  his  damages  by  writ  of  inquiry,  or 
reference  to  a  master  or  assessors,  as  the  case  may  be,  and 
it  is  only  after  this  that  he  obtains  final  judgment  (/?). 

With  regard  to  a  penalty  under  a  bond  the  plaintiff  Full  amount  of 
cannot   recover   the    full    penalty    thereon    but    only  bond  canmS ' 

damages  (j).  ^  recovered. 

Wherever  there  has  been  actually  what  the  law  con-  Wherever 
siders  an  injury  committed,  the  party  suffering  it  must  whait  thelaw*^ 
always  be  entitled  to  maintain  an  action,  for  every  in-  considers  as 

.  T  i  •      1  an  injury, 

jury  imports  a  damage,  although  it  does  not  really  cost  there  must  be  a 
the  party  anything  (r),  although  of  course  some  in-  for  it.**  *"  ^^" 
juries  may  entitle  a  person  to  a  very  different  amount 
of  damages  to  what  others  would.     In  some  cases  clearly  Differences 
the  party  complaining  may  have  sustained  no  substan-  nomima 
tial  damage,  e,q.  in  the  case  of  a  breach  of  a  contract  «ene»li  ^^^ 

,  .  «    ,  T  special 

to  buy  goods  where  the  price  of  the  goods  has  after-  damages.] 
wards  gone  up,  for  here  there  has  been  no  loss  to  the 
vendor,  and  it  will  be  the  duty  of  the  judge  to  direct 
the  jury  to  award  only  nominal  damages  (s).  In  other 
cases  proof  may  be  given  of  an  injury  possibly  causing 
some  damage  not  necessarily  nominal,  but  which  can- 

{p)  See  Judicature  Act,  1875,  Order  xm.  rr.  3,  4,  6.  See  also  In- 
dermaur's  Manual  of  Practice,  50. 

(q)  8  &  9  Will.  3,  c.  II.     Archbold's  Practice,  819. 

(r)  See  AMy  v.  ff/ttte,  i  S.  L.  G.  264 ;  Lord  Raymond,  938. 

(s)  See  Marzetti  v.  WiUiami,  I  B.  &  A.  415  ;  Broom's  Corns.  624 ; 
Mayne  on  Damages,  5 
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not  be  estimated  except  by  ordinary  opinion  and  judg- 
ment, e,g,  in  an  action  against  a  banker  for  not  honour- 
ing his  customer's  cheque  (t).  In  other  cases  there 
are  what  are  called  special  damages,  that  is,  substantial 
and  real  damage,  reasonably  or  probably  caused  by  the 
act  of  the  defendant  (u).  In  our  second  division  of 
the  subject  of  damages,  the  general  rule  to  be  followed 
by  the  jury  in  assessing  these  special  damages  will  be 
noticed  (x). 

CaMsin  which  There  are  two  cases  in  which,  although  a  person  may, 
lose  his  right  primarily  speaking,  be  entitled  to  damages,  yet  he  may 
mwtS^^  °'  lose  his  right  to  them,  or  at  any  rate  his  right  to  a 
thereof.  considerable  portion  to  them.     The  first  of  such  cases 

is  where  the  defendant  shews  some  fact  in  mitigation 
of  the  damages,  e.g.  in  an  action  brought  for  the  price 
of  some  article  which  has  been  warranted  by  the  plain- 
tiff, the  defendant  can  give  in  evidence  the  breJch  of 
the  warranty  in  reduction  of  the  damages,  or  to  the 
extent  even  of  shewing  that  the  plaintiff  is  entitled  to 
recover  nothing  (y),  or,  as  has  been  shewn  (z\  in  an 
action  for  libel,  the  defendant  may  mitigate  the  damages 
by  shewing  that  an  apology  has  been  given  or  offered. 
The  other  of  such  cases  is  that  of  set-off,  that  is,  where 
the  defendant  has  some  counter-claim  against  the 
plaintiff,  and  upon  this  point  the  student  will  bear  in 
mind  the  very  important  provision  contained  in  the 
Judicature  Act,  1875  (a). 

A  person  who  Where  a  person  has  suffered  injury  from  the  tortious 
damages  once,  act  of  another,  and  has  brought  an  action  and  recovered 
^"her^^tion  damages  for  it,  he  cannot,  on  further  damage  resulting 

in  respect  of 

the  same  act. 

{t)  See  as  to  these,  per  Cresswell,  J.,  in  Roiin  v.  Steward^  14  C.  B. 
605  ;  Lariot  ▼.  Ourttyt  L.  R.  5  Friv.  C.  346 ;  Broom's  Corns.  6ia 

(ti)  Broom's  Coms.  624. 

(x)  Pott,  pp.  401-407. 

(y)  See  <mJ«,  p.  95. 

(«)  Ante,  p.  353. 

(a)  38  &  39  Vict  c.  77  ;  Order  zix.  r.  3  ;  ante,  p.  243.  As  to  setoff 
genenJly  see  Mayne  on  Damages,  100- 12 1. 
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to  liim  from  the  act,  bring  another  action,  for  it  is  all 
presumed  to  have  been  contemplated  in  the  original 
action.  Thus,  if  A.  has  met  with  a  railway  accident, 
and  recovered  damages  for  it,  and  afterwards  the  injury 
turns  out  more  serious,  still  he  can  have  no  fresh 
action  (6). 

The  plaintiff,  in  his  statement  of  claim,  has  to  set  The  jmy 
forth  the  amount  of  the  damages  which  he  claims,  and  ^^^dMoagei 
the  jury,  in  awarding  the  damages,  must  take  such  *!jjn^^«  pl»in- 
amount  as  their  maximum,  and  cannot  go  beyond  it, 
unless  the  Court  allows  the  claim  to  be  amended  (c). 

Although  the  jury  have  a  discretion  in  awarding  Though  the 
the  amount  of  the  damages,  such  discretion  is  not  quite  S^i^sisfor 
absolute,  for  if  they  give  damages  which  are  manifestly  *^®^lSi* 
either  grossly  excessive  in  comparison  with  the  injury  eometimes  be 
sustained  by  the  plaintiff,  or  utterly  inadequate  to  it,  ^^'^^ 
the  Court  may  award  a  new  trial  (rf). 

This  power  of  the  Court,  however,  to  grant  a  new 
trial  on  the  point  of  inadequacy  or  excess  of  the  dam- 
ages, is  very  carefully  exercised.  For  the  Court  to 
grant  a  new  trial  on  the  ground  of  excess,  the  dam- 
ages must  be  shewn  to  be  so  clearly  too  large  that  the 
jury,  in  awarding  them,  must  have  acted  under  some 
wrong  motives  or  some  misconception  or  mistake,  and 
that  there  has  in  fact  been  a  miscarriage  of  justice ; 
if  it  is  simply  a  case  of  uncertain  damage,  the  mere 
fact  that  the  Court,  to  whom  the  application  is  made, 
would  have  awarded  a  less  amount,  is  not  su£5cient  to 
entitle  the  person  to  a  new  trial  (e)     In  the  case  of 


(6)  Per  Best,  G.J.  JHehardion  v.  MeUUh,  2  Bing.  240. 

(c)  Mayne  on  Damages,  122, 499.  The  Court  has,  however,  the  fullest 
powers  of  amendment,  see  Indermaur's  Manual  of  Practice,  64-67. 

{d)  As  to  new  trials  see  Mayne  on  Damages,  510-518 ;  Indermaur's 
Manual  of  Practice,  99,  1 00. 

(e)  See  Chambers  v.  Caulfield,  6  East  256.  Per  Jessell,  M.  R.  and 
Bramwell,  L.J.,  in  Jenkins  ▼.  Morris^  L.  R.  14  Ch.  D.  684,  686. 
Archbold's  Practice,  13th  edit  1214.  ^ 


if 


¥ihHh  h   ffHf/h   %m  efffdn^tiUA  to  bajr  goods  or 


if)  A«  l/lfiMiMltfM  «f(M»  Iff*  |ff«H«M  tty  Any  dUitlon  of  the  High  Court 
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chattels,  formerly  his  only  remedy  for  non-delivery  was 
an  action  for  damages  for  the  breach  of  the  contract, 
but  now,  under  the  provisions  of  the  Mercantile  Law 
Amendment  Act,  1 8  S  6  (Q,  he  may,  in  some  cases,  obtain 
the  specific  delivery  of  the  goods  or  chattels  contracted 
for.      That  act  provides  (m),  that  in  all  actions  and 
suits  in  any  of  the  superior  courts  for  breach  of  con- 
tract to  deliver  specific  goods  for  a  price  in  money, 
on  the  application  of  the  plaintiff,  and  by  leave  of  the 
judge  before  whom  the  cause  is  tried,  the  jury  shall,  if 
they  find  the  plaintiff  entitled  to  recover,  find  by  their 
verdict  what  are  the  goods  in  respect  of  the  non-delivery 
of  which  the  plaintiff  is  entitled  to  recover,  and  which 
remain   undelivered;   what   (if  any)  is  the  sum   the 
plaintiff  would  have  been  liable  to  pay  for  the  delivery 
thereof;  what  damages  (if  any)  the  plaintiff  would  have 
sustained  if  the  goods  should  be  deUvered  under  execu- 
tion  as  thereinafter  mentioned,  and  what  damages  if  not 
so  delivered ;  and  thereupon,  if  judgment  shall  be  given 
for  the  plaintiff,  the  Court  or  any  judge  thereof,  at  their 
or  his  discretion,  on  the  application  of  the  plaintiff,  shall 
have  power  to  order  execution  to  issue  for  the  delivery  on 
payment  of  such  sum  (if  any)  as  shall  have  been  found 
to  be  payable  by  the  plaintiff,  as  aforesaid,  of  the  said 
goods,  without  giving  the    defendant  the    option  of 
retaining  the  same  upon  paying  the  damages  assessed ; 
and  such  writ  of  execution  may  be  for  the  delivery  of 
such  goods.     If  such  goods  so  ordered  to  be  delivered, 
or  any  part  thereof,  cannot  be  found,  or  unless  the  Court 
or  a  judge  shall  otherwise  order,  the  sheriff  or  other 
officer  of  the  Court  is  to  distrain  on  the  defendant's 
lands  and  chattels  within  the  jurisdiction  of  the  Court, 
until  the  defendant  delivers  the  goods,  or,  at  the  option 
of  the  plaintiffs  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  or  damages.     And  the  plaintiff, 
in  addition  to  the  specific  delivery  of  the  goods  as  afore- 


(0  19  &  20  Vict  a  97. 
(m)  Sect  2. 
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said,  is  to  be  entitled  to  have  made  from  the  defend- 
ant's goods  the  damages,  costs,  and  interest  in  such 
action  (n). 

-^Vhere  Where  damages  are  awarded  by  a  jury  against  several 

damages  defendants,  it  is  in  the  option  of  the  plaintiff  to  levy 

recovered  ms  '      .  ^  t/»    i  •        • 

againstseveral.  the  whole  against  any  one  of  them.     If  the  action  is  on 
be^levied*  **^  contract,  however,  that  one  has  a  right  to  a  propor- 
against  one.      tionate  contribution  from  his  co-defendants,  but  if  in 
respect  of  a  tort  he  has  no  such  right  (o). 

Liability  of  an  A  person  against  whom  damages  are  awarded  is,  of 
acOo^'"'*"  course,  liable  to  have  the  judgment  fully  enforced 
against  him  by  execution,  but  in  the  case  of  an  executor 
defendant,  although  he  is  personally  liable  for  the  costs, 
yet  he  is  not  for  the  damages,  but  only  his  testator's 
estate,  unless  he  has  set  up  some  defence  he  knew  to 
be  false,  when  on  default  of  the  testator's  estate  he 
will  be  personally  liable.  He  will,  however,  be  person- 
ally liable  to  the  fullest  extent  when  he  has  in  writing, 
for  valuable  consideration,  agreed  to  pay  his  testator's 
debt  (/?),  e.g.  where  in  consideration  of  the  creditor 
forbearing  to  take  proceedings  to  administer  the  estate 
the  executor  promises  personally  to  see  him  paid,  or 
where  he  is  sued  on  some  contract  he  has  himself 


(n)  See  also,  ante^  p.  320.  Prior  to  the  acts  mentioned  in  the 
above  two  paragraphs  (17  &  18  Vict  c.  125,  and  19  k  20  Vict  c.  97), 
courts  of  law  had  no  power  of  giving  specific  delivery  of  chattels. 
But  the  Court  of  Chancery  had  long  had  a  power  of  giving  specific 
delivery  of  chattels  wrongfuUy  detained,  but  only  when  the  chattel 
was  of  some  special  and  pecuUar  value  for  which  damages  would  not 
compensate  :  see  Puuy  v.  Puseyt  and  Duke  of  Somenet  v.  Coohton,  I 
White  and  Tudor*s  L^^ling  Cases  in  Equity,  820,  821,  and  notes.  It 
wiU  be  observed  that  the  powers  given  in  the  two  acts  just  mentioned 
to  the  courts  of  law  are  quite  irrespective  of  any  special  or  peculiar 
value  in  the  chattel  There  was  one  respect  also  in  which  the  remedy 
in  Chancery,  when  it  could  be  taken,  was  more  beneficial,  viz.,  that 
that  court  could  enforce  its  decree  by  attachment,  while  the  judgment 
at  law  could  only  be  enforced  by  distringas.  Under  the  Judicature  Act, 
1873,  any  division  of  the  Court  can  give  specific  delivery  of  chattels 
either  under  these  acts  or  on  the  principle  of  special  and  peculiar  value 
formerly  acted  on  by  the  Court  of  Chancery. 

(0)  Merrywather  v.  Nixan,  2  a  L.  C.  546 ;  8  T.  R.  186. 

(p)  AnU,  p.  41. 
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entered  into,  e.g.  where  he  personally  gave  instruc- 
tions for  the  funeral,  he  will  be  personally  liable. 
If  an  executor  plaintiff  sues  and  fails,  he  will  be  liable 
for  costs  in  the  same  way  as  an  ordinary  plaintiff, 
unless  the  Court  otherwise  orders  (j). 

Damages  are,  generally  speaking,  assessed  by  a  jury,  Damages  are 
but  when  they  are  reaUy  and  substantially  a  matter  oi^J,^,, 
calculation, — c.^.,   all    cases    of  complicated    accounts  J^'T*  ^^t  not 
between  the  parties  that  cannot  be  conveniently  dis- 
posed  of  by  a  jury  in  the  ordinary  way,_it  has  long 
been  the  practice  to  refer  them  for  assessment  to  one  of 
the  masters  of  the  court  (r).     And  also  under   the 
present  practice,  damages  may  be  assessed  in  any  way 
in  which  any  question  arising  in  an  action  may  be 
tried  (s),  t.^.,  either  before  a  judge  or  judges  alone,  or 
before  a  judge  with  assessors,  or  before  a  judge  and 
jury,  or  before  an  official  or  special  referee,  sitting  with 
or  without  assessors  (t). 

2.  Juries  in  assessing  special  damages  are  bound  by  2.  The  measure 
certain  established  and  recognised  rules,  which  are  geMrSy** 
pointed  out  to  them  by  the  judge  in  summing  up 
the  case,  which  rules  constitute  the  scale,  or,  measure 
of  damages  in  an  action  (u).  Some  of  these  rules 
equally  apply  whether  the  action  is  founded  upon 
contract  or  upon  tort,  and  some  particularly  to  each 
class  of  action. 

The  first  and  most  important  rule  which  applies  to  The  great  rule 
all  actions  is  that  the  damages  must  not  be  too  remote,  damages  must 
but  must  be  the  natural  and  probable  result  of  the"^^^|^ 
defendant's  wrongful  act  (x)^     ^^  Damage  is  sedd  to  be 


(?)  3  A  4  Wm.  4,  a  42,  s.  31. 

(r)  15  k  16  Vict  c.  76,  8.  94. 

(«)  Judicature  Act,  1875,  Order  ziii.  r.  6,  and  Order  xxix.  r.  4. 

[t)  Judicature  Act,  1875,  Order  xxxvi.  r.  2 ;  Indermaur's  Manual 
of  Practice,  88. 

{u)  Broom's  Coma.  624. 
,    \x)  See  per  Patteson,  J.,  in  Kdly  v.  Partington^  5  B.  &  A.  645. 

2C 
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too  remote  when,  although  rising  out  of  the  cause  of 
action,  it  does  not  so  immediately  and  necessarily  flow 
from  it  as  that  the  ofiendii^  party  can  be  made 
responsible  for  it "  (y). 

What  is  meant      One  or  two  illustrations  will  explain  what  is  meant 
by  this.  Y)j  this  rule,  and,  firstly,  as  an  instance  of  its  appli- 

cation in  an  action  of  contract,  we  may  take  the 
Hadlepy.  important  case  of  HadUy  v.  BaxendcUe  (z)  (which  it 
has  been  said  was  a  case  intended  to  settle  the  law 
upon  the  subject  (a)  ).  In  that  case  the  facts  were 
shortly  as  follows:  The  plaintiflTs  were  mill-owners, 
and  one  of  the  mill  shafts  being  broken,  they  sent  a 
servant  to  the  oflSce  of  the  defendants,  who  were 
carriers,  who  informed  the  clerk  at  their  office  that 
the  shaft  must  be  sent  at  once,  the  mill  being  stopped 
for  want  of  it,  and  the  clerk  told  him  in  reply  that  if 
it  were  sent  any  day  before  12  o'clock  it  would  be 
delivered  the  following  day.  Accordingly  the  shaft 
was  entrusted  to  the  defendants  to  carry,  and  the 
carriage  paid,  but  through  the  defendants'  neglect  it 
was  not  delivered  in  the  proper  time,  and  the  making 
of  a  new  shaft  was  through  this  delayed  for  several 
days.  The  plaintiffs  contended  that  in  estimating  the 
damages  the  loss  of  profits  caused  by  the  stoppage  of 
the  mill  should  be  considered,  but  the  Court  decided 
that  they  could  not  be  taken  into  account,  for  it  did 
not  appear  that  the  carrier  had  been  made  aware  that 
a  loss  of  profits  would  result  from  the  delay  on  his  part, 
and  that  the  rule  is  that  the  dams^s  in  respect  of 
breach  of  contract  must  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arifflng  naturally  from 
the  breach,  or  such  as  may  reasonably  havB  been  sup- 
posed to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  probable 


(y)  Mayne  on  Damages,  39. 

{z)  9  Ex.  343.    See  also  TkU  v.  Henderson,  L.  R.  8  Q.  B.  D.  457  ; 
46  L.  T.  483. 
(a)  Per  Pollock,  C.6.,  Wiltm  t.  Newport  Dock  Co,,  L.  IL  I  Ex.  189. 
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result  of  the  breach  of  it ;  here  the  mere  fact  of  what 
the  servant  had  told  the  clerk,  in  the  absence  of  any 
express  or  implied  contract  on  his  part  that  special 
diligence  should  be  taken  on  that  account,  was  not 
sufficient  to  make  this  loss  of  profits  damages  that 
might  reasonably  be  expected  to  flow  from  the  breach. 
"With  regard  to  this  case  it  should  however  be  mentioned 
that  it  does  not  necessarily  follow,  even  had  the  person 
who  delivered  the  shaft  then  informed  the  carrier  that 
loss  of  profits  would  ensue  from  any  delay,  that  he 
would  thereby  have  been  liable  in  respect  of  such  loss 
of  profits.     The  rule  that  damages  must  not  be  too  Difficulty  of 

,  "  ,  application  of 

remote  is  indeed  in  cases  of  this  kind  most  difficult  of  the  role  as  to 
application,  and  it  is  very  hard,  if  not  impossible,  to  SS^^m!**  ^ 
reconcile  all  the  decisions  in  which  the  fact  of  notice, 
or  knowledge  of  some  special  circumstances,  has  been 
held  sufficient  to  render  damages  arising  from  it  recover- 
able as  not  being  too  remote,  and  different  rules  have 
been  laid  down  upon  this  point:  thus  in  one  case 
"  The  damages  are  to  be  what  would  be  the  natural 
consequences  of  a  breach  under  circumstances  which 
both  parties  were  aware  of"  (6),  but  this  rule  would 
appear  too  wide  viewed  by  the  side  of  the  following 
one :  "  The  knowledge  must  be  brought  home  to  the 
party  sought  to  be  charged  under  such  circumstances, 
that  he  must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  accepts  the  contract  with 
the  special  conditions  "  (e). 

The  correct  rule  appears  to  be  that  where  there  are  Correct  role, 
any  special  circumstances  connected  with  a  contract 
which  may  cause  special  damage  to  follow  if  it  is 
broken,  mere  notice  of  such  special  circumstances  given 
to  one  party  will  not  render  him  liable  for  the  special 
damage   unless   it  can  be    inferred    from    the    whole 


(b)  Per  Blackburn,  J.,  in  Cory  v.  Thames  Ironworla  Co.,  L.  R.  3  Q. 
B.  186. 

(c)  Per  Willes,  J.,  in  BritUh  Columbia  Saw  Mill  v.  NelUethip,  L.  R. 
4  C.  P.  509. 
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transaction  that  he  consented  to  become  liable  for 
such  special  damage,  and  that  if  the  person  has  an 
option  to  refuse  to  enter  into  the  contract  bat  still 
enters  into  it,  this  will  be  evidence  that  he  accepted 
the  additional  risk  in  case  of  breach  (d). 


ftcoordiiig  to 
contract. 


Damage  caused  If  the  Owner  of  property  gives  another  person 
goods  nof  ^^  authority  to  deal  with  it  in  a  particular  way,  and  such 
person  chooses  to  deal  with  it  in  another  way  he  must 
take  the  risk  of  the  consequences,  and  is  liable  for  its 
loss  or  injury,  unless  such  loss  or  injury  would  have 
occurred  in  whichever  way  the  property  had  been  dealt 
with ;  so  that  where  defendant  contracted  to  warehouse 
goods  at  a  certain  place,  and  he  warehoused  them  else- 
where, and  they  were  destroyed,  it  was  held  that  the 
damage  was  not  too  remote  and  that  the  defendant 
was  liable  for  the  loss  (e). 


Kdlyv, 
Partington, 


The  case  of  Kelly  vt  Partington  (/)  famishes  an 
illustration  of  the  rule  against  remoteness  of  damages 
arising  in  an  action  of  tort.  That  was  an  action  by  a 
servant  for  slander,  the  words  not  being  actionable  in 
themselves,  and  the  plaintiff  sought  to  prove  as 
damages  the  fact  that  in  consequence  of  the  slander, 
a  third  person  had  refased  to  employ  her,  which  he 
otherwise  would  have  done ;  but  the  Court  held  that 
as  the  words  used  would  not  naturally  lead  to  such 
a  result  such  damages  were  too  remote. 


Damages 
arising  prior 
to  the  cause 
of  action 
cannot  be 
recovered,  but 
damages 
arising  since 
sometimes 
maj. 


No  damages  can  be  awarded  in  respect  of  any  act  of 
the  defendant's  done  before  the  plaintiff's  particular 
cause  of  action  arose  (g),  but  damages  arising  subse- 
quently to  the  cause  of  action  may  be  awarded  where 


{d)  Mayne  on  Damages,  32,  33,  and  see  the  case  of  Hadley  t.  Boxen- 
€UUef  and  subsequent  cases  on  the  subject  collected  and  d^t  with  in 
Mayne  on  Damages,  8-34. 

(e)  Lilky  v.  DoubUday,  L.  R.  7  Q.  6.  D.  5x0 ;  44  L.  T.  814. 

(/)  5  B.  A  A.  645  ;  see,  however,  MiiUr  v.  David,  L.  R.  9  C.  P.  126. 

iff)  Mayne  on  Damages,  84. 
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they  appear  to  be  the  natural  and  necessary  result  of 
the  act  complained  of,  and  do  not  in  themselves  con- 
stitute some  new  cause  of  action  (h). 

In   actions    on  contract  the   measure   of  damages  in  aotiont  ex 
never  depends  upon  the  motives  which  led  the  de- ^tivet  of  the 
fendant  to  break  the  contract,  for  however  evil  his  defendant 

'  cannot  affect 

intention  may   have   been  in   breaking  it,   that  fact  the  damages, 
cannot  be  taken   into   consideration.     Thus,  the  de-  onrcaMof  ^ 
fendant    may,    from    motives   of  annoyance,   or   even  pJ^Ji^'f 
worse  motives,  have  refused  to  pay  a  debt  due  until  marriage, 
actually  compelled  to  do  so,  yet  all  that  can  be  re- 
covered is  the  amount  of  the  debt,  with  interest  in 
some  cases,  which  will  presently  be  noticed  (i).     To 
this  rule,   however,  there  is   one   exception,  viz.,  an 
action    for   breach    of  promise    of  marriage,    which, 
though  strictly  speaking  an  action  on  a  contract,  yet 
so  strongly  pertains  to  a  tort,  that  the  motives  of  the 
defendant  in  committing  the  breach  are  often  a  most 
important  point,  as  also  the  position   in  life  of  the 
defendant  (k).     In  this  action,  therefore,  the  principles 
stated  in  the  next  paragraph  will  generally  apply. 

In  actions  of  tort,  the  motives  of  the  defendant  in  Bat  it  b 
committing  the  tortious  act  are,  however,  all-important,  actionii « ^^ 
for  in  such  an  action  any  species  of  aggravation  will  «W'<^- 
give  ground  for  additional  damages  (/).     Thus,  if  two 
assaults  are  committed,  the  one  perhaps  unintentionally, 
or  at  any  rate  hastily,  or  with  some  circumstances  of 
an  excusable  nature,  and  the  other  premeditated  and 
fully  intended,  and  perhaps  accompanied  with  insulting 
or  opprobrious  expressions  or  other  circumstances  of 


(h)  Mayne  on  Damages,  84-87.  Under  Order  xx.  rr.  i,  2, 
matters  of  defence  arising  sinoe  action  brought  may  be  set  up,  and  any 
matter  of  defence  to  a  set-off  or  counter-claim  arising  after  such  defence 
or  counter-claim  has  been  delivered  may  also  be  set  up.  See  hereon, 
Tok^  V.  Andrewt,  L.  R  8  Q.  B.  D.  428 ;  51  L.  J.  Q.  B.  281. 

(t)  Mayne  on  Damages,  35. 

{k)  Ibid, 

(/)  Ibid.  36. 
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aggravation,  in  the  latter  case  very  much  heavier 
damages  will  be  given  than  in  the  former,  although 
practically  the  plaintiff  may  not  have  sustained  any 
greater  or  more  substantial  injury  than  in  the  other 
cases.  Instances  might  be  multiplied  to  any  extent, 
for  almost  every  action  of  tort  will  be  found  to  con- 
stitute an  instance  in  itself  more  or  less  striking. 

Looaer  prin-  A  jury,  therefore,  in  assessing  damages  in  tort  are 

oSsOT^in  governed  by  far  looser  principles  than  in  contract  (m) ; 
awarding         ^^q^j  \j^  many  cascs  of  tort  the  jury  are  justified  in 

dainages  in  ,  ... 

actions  ex        giving  damages  quite  beyond  any  possible  injury  sus- 
actioni ex^ ^^  tainod  by  the  plaintiff,  on  the  ground  that  the  action 
contractu.        jg  brought  to  a  Certain  extent  as  a  public  example,  and 
damages,   when  so  awarded,  are  styled  exemplary  or 
vindictive  damages  (n).     As  an  instance  of  this  parti- 
cularly may  be  mentioned  actions  for  seduction  (o). 

Although  it  It  was  formerly  laid  down  as  a  rule  in  actions  of 

8o*coniidered,  ^^>  ^^^^  ^o*  ^^^J  m^st  the  damage  be  the  natural 
yet  now  it  is    g^^  probable  result  of  the  defendant's  act,  but  also  that 

not  necessar  J  *  ^  '  , 

that  damage  the  wrongful  act  of  a  third  person,  even  although  it 
should  be  the  might  be  the  natural  and  probable  result  of  the  de- 
«™^?*!rfi,-  fondant's  act,  could  never  be  taken  into  consideration 

quenoes  oi  tne  ' 

efendant's  in  assessing  the  damages  against  the  defendant,  or,  in 
other  words,  that  damages  must  be  the  natural  and  legal 
consequence  of  the  defendant's  act  ( ji?).  The  practical 
working  of  this  rule  may  be  well  illustrated  by  an 
extreme  case.  Suppose  that  the  defendant  had  slan- 
dered the  plaintiff  openly  before  a  number  of  people 
by  using  words  leading  them  to  believe  him  guilty  of 
some  such  disgraceful  action,  that  they  might  naturally 


(m)  Mayne  on  Damages^  36. 

(n)  Buckle  v.  Money,  2  Wils.  205  ;  Pahrigm  v.  MoHyn,  2  W.  6L  929  ; 
Emblem  v.  Myert,  30  L.  J.  (Ex.)  71  ;  Bell  v.  Midland  Ry,  Co,,  30  Ia. 
J.  (C.P.)  273. 

(0)  Per  Wilmot,  C.  J.,  in  TuUidge  v.  Wade,  3  Wila.  iS.  Ai  to  actions 
of  seduction,  see  ante,  pp.  360-366. 

(p)  Vicart  v.  Wilcockt,  2  S.  L.  C.  553 ;  8  East  I  ;  Morrii  t.  Lang- 
dale,  2  B.  &  P.  284. 
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have  been  expected  to  set  upon  the  plaintiff  and  ill-use 
him  in  consequence  of  their  belief  in  such  words,  as 
by  puttmg  him  in  aa  adjacent  pond  ;  and  suppose 
this  to  have  been  not  only  what  might  have  been 
expected,  but  also  what  actually  occurred,  yet  as 
sudb  an  act  was  of  course  an  u^lawiul  on^  on  the 
part  of  such  third  persons,  it  could  not  have  been 
taken  into  account  by  the  jury  in  estimating  the 
amount  of  the  damages,  as  though  under  the  circum- 
stances the  natural,  it  was  not  the  legal  consequence 
of  the  act  (q).  This  former  rule  was,  therefore, 
manifestly  unjust,  and  must  now  be  taken  as  clearly 
not  law  (r). 

In  actions  on  contract  interest  may  properly  be  When  interest 
awarded  by  the  jury  as  increasing  the  amount  of  the  ^^^^^ 
damages  in  some  cases,  though  not  in  all,  for  the  law 
does  not  allow  interest  except  by  statute  or  contract  or 
the  law  merchant  (a),  though  it  may  also  sometimes  be 
recovered  as  damages  for  the  wrongful  withholding  of 
money  (t).  That  interest  is  allowed  in  the  case  of 
bills  of  exchange  and  promissory  notes  has  been  noticed 
in  considering  those  instruments  (u)  ;  also,  interest 
may  of  course  be  given  where  there  has  been  an  express 
contract  to  pay  it,  or  where  a  contract  can  be  implied 
to  that  effect,  as  from  the  custom  of  a  banking-house 
known  to  the  defendant,  or  where  it  has  been  paid  in 
like  previous  transactions  between  the   parties ;    also 


[q)  See  per  Lord  Wensleydale,  in  Lynch  v.  Knight,  9  H.  L.  Cas. 

577. 
(r)  Lynch  v.  Knight,  9  H.  L.  Cas.  577  ;  Knight  v.  Oihbt,  i   A.  &  E. 

43  ;  Oretn  v.  Button,  2  G.  M.  &  R.  707  ;  LumUy  v.  Gye,  22  L.  J.  (Q.B.) 

463  (the  facts  of  which  latter  case  are  set  out,  ante,  pp.  365,  366). 

M'MaJton  v.  Pidd,  L.  R  7  Q.  B.  D.  591  ;  50  L.  J.  Q.  B.  552  ;  45 

L.  T.  381.     Starkie  on  Slander  and  Libel,  205  ;  notes  to  Vican  v. 

Wilcocks,  2  S.  L.  C,  559-567,  and  cases  cited  and  referred  to  ;  Mayne 

on  Damages,  6\,  62. 

(«)  In  re  Ootman,  L.  R  17  Ch.  D.  771  ;  50  L.  J.  Oh.  624;  29  W. 

R-  793- 

(0  Webster  v.  British  Empti-e  Life  Assurance  Co.,  It.  K  15  Ch.  V. 

169 ;  49  L.  J.  Ch.  769  ;  28  W.  R.  818. 

(u)  Ante,  p.  162. 
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where  a  bill  or  note  has  been  agreed  by  the  defendant 
to  be  given  for  a  debt,  and  not  given,  the  plaintiff  may- 
recover  interest  from  the  time  it  ought  to  have  been 
given,  because  had  it  been  given  it  would  have  itself 
carried  interest  (x).  It  has  also  been  provided  by 
ProTision  of  statute  (y),  "  that  upon  all  debts  or  sums  certain,  pay- 
c.  4a,  1.  28.  '  able  at  a  certain  time  or  otherwise,  the  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages, 
may,  if  they  shall  think  fit,  allow  interest  to  a  creditor 
at  a  rate  not  exceeding  the  current  rate  of  interest, 
from  the  time  when  such  debts  or  sums  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable 
otherwise,  then  from  the  time  when  demand  of  pay- 
ment shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the 
time  of  payment.  Provided  that  interest  shall  be  pay- 
able in  all  cases  in  which  it  is  now  payable  by  law  (z). 

Observationg         It  wiU  be  observed  that  this  is  a  mere  discretionary 
on  the  statute,  power  to  a  jury,  and  in  that  respect  unlike  the  other 
cases  in  which  interest  is  recoverable.     With  regard  to 
the  demand  that  is  required  if  the  sum  is  not  payable 
at  a  certain  time  under  some  written  instrument,  any- 
thing is  sufficient  that  substantially  gives  the  defend- 
ant notice  that  if  the  debt  is  not  paid  at  a  certain 
Further  nro-    time    he    will    be   held  liable    for   interest  (a).     The 
sutute.  same   act  also  provides  that  the  jury  on  the  trial  of 

any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods  in  actions 
for  wrongful  conversion  or  trespass  to  goods,  and  also 


{x)  Mayne  on  Damagea,  133. 

(y)  3  &  4  WuL  4,  a  42. 

(2)  Sect  2S. 

(a)  See  MowaU  ▼.  Lord  Londe^borous^h,  23  L.  J.  (Q.B.)  38.  See 
however,  hereon,  Ward  v.  Eyre,  L.  R.  15  Ch.  D.  130  ;  49  L.  J.  Ch.  657  ; 
28  W.  R.  712. 
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over  and  above  all  money  recoverable  on  policies  of 
insurance  made  after  the  act  (b). 

There  are  some  few  cases  in  which  it  has  been  pro-  Double  and 
vided  by  statute  that  double  or  treble  damages  shall  be  S^magei. 
recoverable,  e,g,  in  the  case  of  a  wrongful  distraint  for 
rent  where  no  rent  was  actually  due,  there  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (c). 

A  defendant  may  now  in  some  cases  obtain  substan-  A  defendant 
tial  damages  against  a  plaintiff,  for  the  Judicature  Act,  ?nZer  the 
1875  (d),  allows  any  counter-claim  to  be  set  up  by  a  J^f^*^*"* 
defendant  against   a  plaintiff.     In  all  such   cases  ofobuin 
course  the  general  rules  as  to  the  measure  of  damages  aninit  the 

will  ^ppiy-  Kn" 

3.  Damages  in  every  particular  case  depend  more  or  3-  Dtmages  in 
less  on  the  general  rules  as  to  the  measure  of  damages  tiS^d^e.. 
laid  down  in  the  preceding  pages. 

Where,  on  a  contract  for  sale  of  land,  it  turns  out  Damages 
that  the  vendor  has  no  valid  title  to  convey  to  the  JJcj,°^^|g|,y 
purchaser,  naturally  the  latter  has  a  right  of  action  *  p?"^®'"* 
against  the  former,  and  he  is  entitled  to  recover  as  his  contract  to 
damages  any  expenses  he  has  properly  incurred  in  in-  **    *^ 
vestigating  the  title,  and  also,  if  he  has  paid  a  deposit, 
such  deposit  and  interest  thereon  (e),  but  he   is  not 
generally  entitled  to  recover   anything  for   expenses 
incurred  purely  on  his  own  behalf  and  not  actually  ne- 
cessary, e.g.  surveying  the  estate,  nor  any  expenses  he 
has  incurred  before  the  proper  time  for  doing  so,  e.g. 


(b)  3  &  4  Wm.  4,  a  42,  B.  29.  See  hereon,  Webtter  t.  BriiiMh  Empire 
Mutual  Life  Aisurance  Co.,  L.  K  15  Ch.  D.  169  ;  40  L.  J.  Ch.  769 ; 
28  W.  R.  818. 

(c)  2  Wm.  &  M.  sess.  i,  c.  5,  a.  5 ;  Addison  on  Torts,  75. 
(f/)  38  &  39  Vict,  a  77,  Order  xix.  r.  3. 

{e)  Mayne  on  Damages,  166. 
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the  preparing  of  the  conveyance  in  anticipation  of 
matters  being  all  right  (/). 

As  no  man  can  be  absolutely  certain  that  he  has  a 
perfect  title  to  land  which  he  contracts  to  sell,  it  is  con- 
sidered that  contracts  for  the  sale  of  land  have  expressed 
in  them  the  condition  or  proviso  that  they  are  only  to 
take  effect  in  the  event  of  the  vendor  taming  ont  to 
have  a  good  title,  and  therefore,  generally  speaking,  if 
the  contract  is  not  carried  out,  through  a  defect  in  the 
title  of  the  vendor,  the  purchaser  is  only  entitled  to  the 
damages  specified  in  the  last  preceding  paragraph  (g); 
but  if  a  person  has  offered  for  sale  an  estate  to  which 
Damages         he  knew  he  had  no  title,  and  to  which  he  had  no 
wherrvendor  reasonable  expectation  of  gaining  a  title,  the  purchaser 
kuew  he  had    j[g  entitled  further  to  reasonable  damac^es  for  the  loss 

no  title.  ,  .      ,  "  ,  . 

of  his  bargain,  on  the  principle  that  he  is  entitled,  so 
far  as  money  can  effect  it,  to  be  placed  in  the  same 
situation  as  if  the  contract  had  been  carried  out  (A). 
But  the  purchaser  is  not  entitled  to  recover  as  dam- 
ages the  profit  that  he  would  have  made  on  an  agreed 
re-sale  of  the  estate,  or  any  expenses  of  such  re-sale, 
unless  there  has  been  some  fraud  on  the  part  of  the 
vendor  (t). 


DamaeeA  re- 
coverable 
where  irendor 
wilfully 
ref  uaet  to 
convey. 


If  the  breach  of  a  contract  for  the  sale  or  letting  of 
land  arises  from  some  matter  other  than  title,  e,ff,  if 
the  vendor  wilfully  refuses  to  convey  or  let  to  the 
plaintiff,  all  reasonable  special  damage  that  he  has 
under  the  circumstances  sustained  may  be  recovered, 
so  that  this  would  certainly  bring  in  the  loss  of  profit 
on  an  agreed  re-sale  (A;).  And  the  plaintiff  is  also 
generally  entitled,  in  addition,  to  specific  performance 
of  the  contract  (/). 


(/)  Mayne  on  Damaf^es,  169. 

{g)  See  Fleureau  ▼.  Thomhitl,  2  W.  BL  1078. 

(A)  Robinson  v.  Barman,  18  L.  J.  (Ex.)  202. 

(0   See  Mayne  on  Damages,  169. 

(*)  Engel  v.  Fitch,  L.  R  4  Q.  B.  659. 

(/)  See  Snell's  Principles  of  Equity,  526,  tt  »eq. 
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In  an  action  against  a  purchaser  of  land  for  refusing  Damages 
to  complete  as  he  should  have  done,  the  damages  that  J^natl  * 
the  plaintiff  is  entitled  to  recover  are  not  the  full  price  parchaMr  for 

'■  ^  refusing  to 

agreed  to  be  paid,  or  the  value  of  the  land,  but  the  complete, 
loss  he  has  actually  sustained  by  the  defendant's  breach 
of  contract,  which  would  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  incon- 
venience he  has  suffered,  and  the  difference  between 
the  price  agreed  upon  and  the  sum  produced  on  a  re- 
sale (m).  Under  the  ordinary  stipulation,  that,  if  the 
purchaser  fails  to  comply  with  the  conditions  of  sale 
the  deposit  shall  be  forfeited  to  the  vendor,  the  vendor 
is  entitled  to  forfeit  it  on  such  an  event  (n) ;  this  does 
not  preclude  him  from  bringing  an  action  against  the  ' 
vendee  also,  but  if  he  does  so  the  amount  of  the  de- 
posit will  be  taken  into  account  in  calculating  the 
damages  (0). 

Where  an  action  is  during  the  continuance  of  a  Damages 

1  1  T_x  i_     xi-  •  /?      1.  i_      /•  recoverable  in 

lease  brought  by  the  reversioner  for  breach  of  a  cove-  an  action  by 
nant  to  repair,  the  measure  of  damages  is  generally  ?orbJSih  of 
considered  to  be  the  real  injury  that  has  been  done  to  »  covenant  to 
the  reversion  (  p)  ;  but  if  the  lease  has  actually  expired, 
then  the  measure  of  damages  will  be  what  it  has  cost 
or  will  cost  to  put  the  premises  in  proper  repair  (j). 

In  the  case  of  trespass  or  other  injury  done  to  land.  Damages  for 
the  actual  occupier  of  it  is  naturally  the  person  entitled  to^nd^mi^' 
to  bring  an  action,  but  if  the  injury  is  one  of  a  perma-  J^*^"  ^ 
nent  nature  that  tends  to  depreciate  the  value  of  the  both  by  the 

•    1       •.  n  ^"1        •  n*  J.  !-•  .occupier and 

inheritance  as  well  as  the  immediate  ownership,  not  the  rever- 
only  may  the  occupier  sue  but  also  the  reversioner  (r), 
which  has  been  well  instanced  by  the  case  of  injury 
done  to  trees  where  the  occupier  would  have  his  right 

(m)  Laird  v.  /*.vw»,  7  M.  &  W.  474. 

(n)  HinUm  v.  Sparkes,  L.  R.  3  C.  P.  161. 

(0)  Ockenden  ▼.  Henly,  27  L.  J.  (Q.  B.)  361.  , 

\p)  Mayne  on  Damages,  229. 

Iq)  Ibid.  231. 

(r)  Jeiier  v.  Qifford,  4  Burr.  2 141. 
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of  action  in  respect  of  the  loss  of  shade  from  them,  and 
the  reversioner  for  the  loss  of  the  timber  (s).  And  if 
the  reversioner  would  have  a  right  of  action  for  dam- 
ages in  respect  of  the  injury  done  to  his  reversion, 
ordinarily  he  may  also  sue  for  an  injunction  to  restrain 
the  doing  of  the  act,  but  he  must  shew  that  his  rever- 
sionary property  has  been,  or  will  be  injured  (0- 

Mesne  profits.  In  any  action  for  recovery  of  land  the  plaintiff  may 
also  recover  damages  for  the  loss  of  the  profits  of  the 
land  during  the  period  of  the  defendant's  wrongful  pos- 
session, which  damages  are  styled  mesne  profits  (u). 


Damages 
recoverable 
against  a 
purchaser  of 
goods  for 
breach  of 
contraot. 


In  the  case  of  a  contract  for  the  sale  of  goods,  on  the 
breach  of  it  by  the  purchaser,  the  proper  measure  of 
damages  is  the  difference  between  the  contract  price  of 
the  goods  and  the  market  value  thereof  at  the  time 
that  the  contract  ought  to  have  been  completed  (^),  and 
the  best  evidence  of  the  market  value  at  that  time  will 
be  the  proof  of  the  re-sale  of  the  goods  by  the  plaintiff 
and  the  sum  produced  by  such  re-sale.  To  make  the 
rule  plain  by  an  instance,  A.  agrees  to  sell  certain  hops 
to  B.  for  £  I  oo,  to  be  delivered  on  a  certain  day ;  B. 
refuses  to  receive  them,  and  by  that  day  the  hops, 
having  gone  down  in  the  market,  are  worth  only  £^0; 
here  the  sum  A.  will  be  entitled  to  recover  against  B. 
will  be  the  difference  of  ;^30.  If  A.  has  directly  after 
the  day  re-sold  them,  and  they  have  produced  only  the 
;^70,  of  course  this  will  be  all  the  stronger  evidence  of 
the  market  value.  If,  however,  in  this  case  the  hops 
have  gone  up  in  value,  here,  as  the  plaintiff  will  have 
suffered  no  substantial  harm,  he  can  only  recover 
nominal  damages. 


(«)  See  Bedingfield  v.  Onnlovf,  3  Lev.  209.     See  ante,  pp.  2S6,  287. 
{I)  Cooper  V.  Ch-abtree,  L.  R.  19  Ch.  D.  193  ;  51  L.  tf.  Q.  B.  (Appa.) 


544- 


(u)  Judicature  Act,  1875,  Order  xvii.  r.  2  ;  Brown's  Law  Diet  344. 
(x)  PhilpotU  V.  Evans,  5  M.  &  W.  475. 
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But  if  there  is  not  merely  a  contract  for  the  sale  of  where  the 
goods,  but  the  property  in  the  goods  has  actually  passed  the^oods*'* 
to  the  purchaser  (y),  although  they  may  not  have  been  haa  pawed,  the 
delivered,  here  the  vendor  may  recover  the  fiill  amount  recoverable, 
of  the  price  agreed  to  be  paid  by  the  purchaser  (2), 
unless,  indeed,  the  contract  has  in  any  way  been  of 
an  unconscionable,  oppressive,  or  iraudulent  nature,  in 
which  cajse  the  jury  are  sometimes  allowed  to  disregard 
the  precise  terms  of  the  agreement  actually  made  and 
to  give  fair  and  equitable  damages  only  (a). 

On  the  brejtch  of  a  contract  for  the  sale  of  goods  by  Damages 

J        .  J.  J  T        •        1 1  1 V  i»  "1  recoverable  on 

a  vendor,  in  not  deuvering  them,  the  measure  of  damages  breach  of 
is  "  the  difference  between  the  contract  price  and  that  S^u^^^^ds 
which  goods  of  a  similar  description  and  quality  bore 
at  the  time  when  they  ought  to  have  been  delivered, 
because  the  purchaser  has  the  money  in  his  hands,  and 
might  have  purchased  other  goods  of  a  like  quality  the 
very  day  after  the  contract  was  broken.  Therefore  a 
buyer  cannot  recover  the  loss  of  profit  which  he  would 
have  made  by  carrying  out  a  contract  for  re-sale  at  a 
higher  price  made  in  the  interval  between  the  first 
contract  and  the  time  for  delivering"  (h).  Where, 
however,  a  chattel  is  purchased  for  a  particular  purpose 
of  which  the  vendor  knows,  and  for  which  he  expressly 
sells  the  article,  on  breach  loss  of  profit  may  be  re- 
covered. Thus,  the  plaintiff  contracted  with  J.  to 
construct  a  machine  for  him  within  two  months,  and 
the  defendant  after  notice  of  this  contract  contracted 
to  supply  the  plaintiff  with  part  of  the  machine  as 
soon  as  possible,  but  failed  to  do  so  until  after  the 
expiration  of  two  months.  J.  reftised  to  accept  the 
machine  from  the  plaintiff,  who  thereupon  sued  the 


iy)  Ab  to  when  the  property  in  goods  passes,  see  ante,  pp.  77-81. 

(2)  Alexander  v.  Gardner ,  I  Bing.  N.  G.  671. 

(a)  Broom's  Corns.  633. 

(6)  Mayne  on  Damages,  149  ;  and  see  cases  there  cited.  See  also^ 
as  shewing  that  the  general  rule  may  be  departed  from  in  some  cases 
through  the  conduct  of  the  defendant  himself,  Ogle  t.  Earl  Vane,  L.  R. 
2  Q.  B.  275  :  (Ex.  Oh.)  L.  R.  3  Q.  R  272. 


414 


OF  DAMAGES. 


defendant  for  damages  and  for  loss  of  the  profits  which 
they  would  have  made  by  performance  of  the  contract. 
It  was  held  that  the  plaintiff  was  entitled  to  re- 
cover (c). 


Damages  In  actions  for  the  breach  of  a  warranty  (d)  the  mea- 

"*^^  oTbreach  ^^^"^  ^^  damages  most  depend  considerably  upon  the 


of  warranty,  fact  of  the  article  having  been  returned  or  not.  In 
previously  treating  of  warranties  it  has  been  pointed  out 
that  in  some  cases  the  vendee  has  an  absolute  right  to 
return  the  article  warranted,  whilst  in  other  cases  he 
has  no  right  to  do  so,  but  is  confined  to  his  remedies 
other  than  this  («).  If  the  vendee,  having  the  right  to 
do  so,  does  return  the  article,  or  though  not  having  the 
right,  yet  does  so  with  the  assent  of  the  vendor,  and 
has  not  before  paid  the  price,  if  he  has  not  suffered  any 
special  injury  he  will  be  entitled  to  nominal  damages 
only,  and  if  he  has  paid  the  price  and  suffered  no 
injury  beyond  that,  then  the  measure  of  damages  will 
be  the  price  paid  (/).  If  any  special  injury  has  how- 
ever resulted,  then,  in  all  cases  where  the  article  has 
not  been  returned,  the  measure  of  damages  is  the  differ- 
ence between  the  value  of  the  article  had  it  not  pos- 
sessed the  defect  warranted  against  but  been  as  it 
should  be,  and  the  actual  value  of  the  article  with  the 
defect  {g) ;  and  the  best  evidence  of  the  value  of  the 
article  with  the  defect  must  necessarily  be  the  sum 
which  it  has  produced  on  a  re-sale. 


Damages 
recoverable 
against  a 
carrier  of 
goods. 


If  a  carrier  of  goods  (A)  does  not  deliver  them 
within  the  proper  time,  and  the  consignee  therefore 
refuses  to  receive  them,  or  if  by  the  neglect  of  the 


(c)  Hydratdie  Engineering  Co.  v.  MeHaffie,  L.  R.  4  Q.  B.  (Apps.)  670 ; 
27  W.  R  221. 

{d)  As  to  what  will  amount  to  a  warranty,  see  ante^  p.  92. 

(e)  See  ante^  pp.  95,  96. 

( / )  Mayne  on  Damages,  162. 

(^)  Dingle  v.  Hare,  7  C.  6.  (N.S.)  145  ;  Mayne  on  Damages,  162  ; 
Broom's  Coma  637,  638. 

(/<)  As  to  carriers  generally,  see  aiUe,  pp.  105- 112. 
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carrier  they  are  lost,  the  damages  recoverable  will  be 
the  true  value  of  the  goods,  and  also  any  further 
damages  naturally  resulting  from  the  breach  of  the 
contract.  What  will  be  deemed  the  natural  conse- 
quences of  the  carrier's  neglect  has  already  been  suffi- 
ciently considered  (i). 

With  regard  to  actions  against  a  carrier  of  passen-  Damages 

n  1    •    •  1    !_     J.V       J   i?     J    recoverable 

gers  for  some  personal  injury  caused  by  the  detend-  against  a 
ant's  negligence,  the  measure  of  damages  consists  in  JJl^jJ^ers. 
the  substantial  injury  the  plaintiff  has  suffered  by  the 
expenses  of  his  cure,  his  loss  of  time  and  consequent 
injury  to  his  business,  and  his  inability  to   continue 
that  business  and  the  general  pain  and  discomfort  he 
has  been  put  to  (i),  and  the  fact  of  the  plaintiff  having 
through   an   insurance   received  compensation  for  his 
accident  cannot  be  set  up  by  the  defendant  in  mitiga- 
tion of  damages  (/).     With  regard  to  actions  under 
Lord  Campbell's  Act  (m)  the  rule  has  been  stated  to  Particularly  in 
be  "  that  the  damages  should  be  calculated  in  reference  Lord  Camp- 
to  a  reasonable  expectation  of  pecuniary  benefit,  as  of  ^^^'■'^®*' 
right  or  otherwise  from  the  continuance  of  the  life  "  (n), 
which  means  that  the  jury  cannot  speculate  on  mere 
probabilities  of  advantages  that  might  possibly  have 
ensued  to  the  persons  for  whose  benefit  the  action  is 
brought,  nor  can  they  look  to  the  grief  caused  such 
persons  by  the  death,  but  they  may  consider  the  fair 
loss    of  comforts    and    conveniences   to   such    parties 
through  the  death,  for  this  is  fairly  within  the  pecu- 
niary loss  for  which  the  action  is  brought  (o).     And 
in  calculating  this  pecuniary  loss  the  jury  may  consider 


{i)  See  ante,  p.  402,  et  ieq.  ;  and  case  of  Hadley  v.  BaxendaU  there 
quoted  and  referred  to,  and  remarks  thereon. 

(Jb)  Mayne  on  Damages,  404,  405  ;  and  see  as  to  how  far  this  prin- 
ciple will  be  extended,  ArvMwoi'th  t.  South  EatUm  By.  Co.,  11  Jur. 
760  ;  PhiUipB  y.  London  and  Sovlh  Wettern  By.  Co.,  L.  R.  5  C.  P.  D. 
280  ;  49  L.  J.  C.  P.  233  ;  42  L.  T.  6. 

(I)    YaUs  V.  White,  4  B.  N.  C.  283. 

(m)  9  &  10  Vict.  c.  93,  as  to  the  provisions  of  which,  see  ante,  pp. 

374,  375- 

(n)  Per  cur.  Franklin  v.  South  Eattem  Ry.  Co..  3  Hi  &  N.  21 1. 

(0)  Franklin  t.  South  Eastern  By.  Co.,  2  H.  &  N.  211. 
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DAmAgetr*- 
eoverable  on 
ftre  and  lif« 
polieiet. 


AVhena 
plaintiff, 
though  he  hai 
not  aone  work 
aioontnoted 
for,  may  sae 
upon  a 
quantum 
meruit. 


any  reasonable  probabiUties  of  pecnniarj  benefit  capa- 
ble of  being  estimated  in  money,  e.g.  that  the  deceased 
who  had  been  in  the  habit  of  contributing  towards  the 
support  of  a  relative,  for  whose  benefit  the  action  is 
brought,  would  have  continued  to  have  done  so  {p). 
It  has  been  held  that  the  jury  cannot  give  damages  in 
respect  of  the  funeral  expenses,  there  being  nothing  in 
the  act  to  justify  their  so  doing  (^). 

From  the  very  material  distinction  in  the  nature  of 
the  contracts  of  fire  and  life  assurance  (r)  arises  the 
difference  in  the  damages  recoverable  in  each,  the 
damages  being  in  the  former  only  the  actual  loss  in- 
curred, but  in  the  latter  the  whole  sum  assured  to  be 
paid. 

Where  a  person  is  employed  to  do  certain  work,  and 
he  does  not  do  it  as  he  contracted  to,  but  does  it  in 
some  different  way,  though  he  cannot  of  course  recover 
the  contract  price,  yet  if  the  defendant  has  accepted 
what  he  has  done  he  is  entiled  to  recover  upon  a 
qvurUum  meruitj  t.e.,  as  much  as  it  deserves  (s). 


Damage.  In  an  action  for  a  trespass  or  other  injury  to  land, 

inadSonafor  *^®  general  measure  of  damages  is  the  diminished 
*^J*P^»  °'  value  of  the  land  (t) ;  and  in  cases  of  tresptiss  where 
to  land.  no  real  injury  has  been  sustained,  and  there  are  no 

special  circumstances  of  aggravation,  nominal  damages 
only  will  be  given.  If,  however,  there  are  any  circum- 
stances of  aggravation,  or  the  trespass  has  been  com- 
mitted after  notice  not  to  trespass,  here  exemplary 
damages  may  be  given  quite  beyond  any  real  injury 
that  the  plaintiff  has  suffered  (y). 


(p)  DaUon  y.  South  SoMtem  By.  Co.,  27  L.  J.  (C.P.)  227 ;  Pym  v. 
Oreat  Nortkefn  By.  Cb.,  2  R  &  S.  767 ;  4  B.  &  S.  396. 

(q)  Dalton  y.  South  Eastern  Ry.  Co.,  tupra, 

(r)  Ab  to  which  see  emte,  pp.  174,  175. 

(»)  AnU,  p.  223. 

(i)  Jonet  y.  Qooday,  8  M.  &  W.  146. 

(u)  Mertti  y.  Harvey,  5  Taunt  442  ;  as  to  trespass  to  land,  see  amie^ 
pp.  284-291. 
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In  cases  of  nuisances  where  no  substantial  injury  Damages 
has  been  done,  if  it  is  the  first  time  of  an  action  hav-  J^^[^f  *  *** 
ing  been  brought  in  respect  of  the  nuisance,  nominal  ^uiaances. 
damages  generally  will  only  be  given ;  but  if  it  is  a 
second  or  any  further  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,  exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (x). 
In  any  action  the  plaintiff  may  also  obtain  an  injunc-  When  a  rever- 
tion,  either  in  addition  to  or  instead  of  damages  (y).  tain  damages. 
Not  only  the  actual  occupier  of  lands,  but  also  the  re- 
versioner may  obtain  damages  if  the  nuisance  is  of  a 
permanent  nature  (2;). 

In  an  action  for  some  injury  done  by  a  ferocious  Damages 

i!*6coYei*al)Ie 

animal,  e.g.  a  fierce  dog,  the  damages  awarded  to  the  by  a  plaintiff 
plaintiff  may  include,  not  only  the  actual  expenses  he  ^^^^y^J 
has  been  put  to  in  getting  cured,  but  also  the  bodily  done  by  a 
pain  he   has   suffered,   as   by   undergoing  a   surgical  animal 
operation  (a). 

For  the  measure  of  damac^es  in  an  action  for  seduc-  As  to  damages 

,  _  in  seduction. 

tion  the  student  is  referred  to  the  previous  remarks  on 
that  subject  (b). 

In  actions  for  breach   of  promise  of  marriage  the  Damages  in 
only  rule  that   c^n  be  given  is  that  temperate   and  breach  of 
reasonable  damages  should  be  awarded,  the  jury  fairly  Jj^Sage*^ 
considering  the  grief  caused  by  the  breach,  and  the 
probable    pecuniary   or  social   loss   sustained    by   the 
plaintiff;  but  any  evil  motives  of  the  defendant,  or  cir- 
cumstances of  aggravation,  may  be  taken  into  account. 

The  damages  to  be  awarded  the  plaintiff  in  an  action 


(x)  BaUithill  v.  Jteed,  25  L.  J.  (C.P.)  290. 

iy)  2 1  &  22  Vict.  c.  27.  Bowen  v.  Hall,  L.  R.  6  Q.  B.  D.  333 ;  50 
L.  J.  Q.  B.  305  ;  29  W.  R,  367. 

(z)  See  as  to  nuisances,  ante,  pp.  293-296. 

(a)  Addison  on  Torts,  1 16,  1 17.  As  to  injories  by  ferocioos  anim&ls, 
see  ante,  pp.  309,  310,  37 1. 

(6)  Ante,  p.  362. 

2  D 
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Dunages  in 
actions  for 
assault  and 
battery,  and 
fidse  im- 
prisonment. 


for  assault  and  battery  (c)  must  always  depend  on  the 
circumstances  of  the  case.  In  the  case  of  a  simple  and 
somewhat  excusable  assault,  nominal  damages  only  will 
generally  be  given,  but  exemplary  damages  may  bo 
given  if  there  has  been  any  special  injury,  or  the 
assault  has  been  attended  with  circumstances  of  insult, 
or  has  been  premeditated  (d).  In  actions,  too,  for  false 
imprisonment  (e),  the  damages  must  depend  on  the 
same  principles  (/). 


Damages  In  actions  for  maUcious  prosecution  {g)  damages  may 

inactions  for    ^  awarded  not  only  in  respect  of  the  actual  pecuniary 
malicious        j^gg  ^jjg  plaintiff  may  have  been  put  to  in  defending 

prosecution.         ^  ^  ^      ^  ^  ^    ^  ° 

himself,  but  also  in  respect  of  the  injury  done  to  his 
character  (A). 

The  statute  With  reference  to  the  damages  recoverable  in  re- 

96,  may  affect  spect  of  libel  or  slander,  the  student  is  reminded  of  the 
diL^*^''  *"'  ®ff®c*  ^^  some  cases  of  the  provisions  in  the  statute 
actions  for  libel  Q  &,  y  Vict.  c.  96,  before  noticed  in  treating  of  those 
subjects  {%). 


Damages 
recoverable 
against  s  non- 
attending 
witness. 


The  damages  recoverable  against  a  witness  who  has 
been  served  with  a  subpoena,  and  whose  reasonable 
expenses  have  been  tendered,  consist  of  a  penalty  of 
;£^  I  o,  and  such  further  sum,  as  may  be  awarded  for  the 
injury  or  loss  sustained  by  the  party  who  subpoenaed 
him  (Jc),  If,  through  the  non-attendance  of  the  witness, 
the  party  gets  the  trial  postponed,  the  proper  measure 
of  damages  will  be  the  expenses  of  going  down  to  the 
trial  and  of  getting  it  postponed,  and  all  costs  inci- 
dental to  such  postponement. 


(c)  As  to  which  see  anttj  pp.  322-330. 

(d)  Mayne  on  Damages,  402-404. 

(e)  As  to  which  see  ante,  pp.  331-339. 
(/)  Mayne  on  Damages,  402-404. 

(^)  As  to  which  see  anitt  PP*  340-342. 

(A)  Mayne  on  Damages,  398. 

(t)  See  ante,  chap,  v.,  p.  353  ei  teq. 

{k)  5  Eliz.  o.  9,  8.  12,  made^perpetual  by  26  &  27  Vict  0.  125. 
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In  an  action  against  a  sheriff  (/)  for  having  by  his  Damagei 
negligence  allowed  some  person  arrested  by  him  for  "IS^sflr 
debt  to  escape,  although  formerly  the  damages  recover-  n«glig«noe  « 

I  executing  a 

able  against  him  were  the  full  amoont  of  the  debt,  yet  writ  of  ca.  m. 
this  is  not  always  so  now,  for  the  measure  of  damages 
is  the  value  of  the  custody  of  the  debtor  at  the  time  of 
his  escape ;  that  is,  if  he  was  reasonably  or  probably 
able  to  satisfy  the  debt,  the  full  amount  will  be 
awarded,  but  if  he  had  no  means,  or  very  slight 
means  of  doing  so,  then  the  damages  would  be  very 
much  less.  And  if  the  plaintiff  has  by  his  conduct 
prevented  the  defendant  from  retaking  the  debtor, 
or  has  in  any  way  aggravated  or  increased  hia 
loss,  this  will  naturally  affect  the  amount  to  be  re- 
covered (m). 

So  also  in  an  action  against  a  sheriff  for  negligence  Or  a  writ  of 
in  not  having  levied  on  goods  when  he  might  and*^*-^*** 
ought  to  have  done  so,  the  damages  recoverable  are  not 
necessarily  the  full  amount  of  the  debt  for  which  the 
levy  ought  to  have  been  made  or  the  full  value  of  the 
goods,  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (n).  Thus,  if  in  such  an  action 
it  were  proved  that,  had  the  levy  been  made,  the  land- 
lord  of  the  debtor  would  have  distrained  for  a  year's 
rent  (for  which  he  has  a  claim  to  be  paid  in  ftdl  before 
any  execution),  and  that  this  would  not  have  left  suflS- 
cient  for  the  plaintiff,  this  will  be  taken  into  account. 
Or  again,  if  the  debtor  were  a  trader,  and  the  execution 
for  a  sum  exceeding  ;^5o,  so  that  it  would  have  operated 
as  an  act  of  bankruptcy,  and  there  must  therefore  have 
been  the  possibility  of  the  debtor  having  been  adjudi- 
cated bankrupt,  and  the  plaintiff  having  through  it 
derived  no  benefit,  or  very  little  benefit,  from  his  execu- 


(l)  As  to  which  see  aniCf  p.  385. 

(m)  Arden  v.  Ooodacre^  20  L.  J.  (C.P.)  184 ;  Macr<u  y.  Clarhe,  35  L. 
J.  (C.P.)  247  ;  and  see  also  Miwne  on  Damages,  411,  412. 
(n)  Hobion  v.  TheUuton,  36  L.  J.  (Q.B.)  302  ;  L.  R.  2  Q.B.  642. 
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tion,  this  will  be  taken  into  account  in  assessing  the 
damages. 

Damagei  In  an  action  by  a  servant  for  wrongful  dismissal  (o), 

fGOOVCFftOlO  III  N    r  ' 

an  action  by  a  the  measure  of  damages  is  obtained  "by  considering 
wrongfvd^  what  is  the  usual  rate  of  wages  for  the  employment 
dismissal.  contracted  for,  and  what  time  would  be  lost  before  a 
similar  employment  could  be  obtained.  The  law  con- 
siders that  employment  in  any  ordinary  branch  of 
industry  can  be  obtained  by  a  person  competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proved,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master,  it 
is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment.  If  indeed  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (p). 

(o)  As  to  the  subject  of  Master  and  Servant  generaUy,  see  ante,  pp. 
190-195. 
(p)  Broom's  Corns.  639. 
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CHAPTER  II. 

OF  EVIDENCE  IN  CIVIL  CASES. 

Having  in  the  previous  pages  discussed  the  different 
rights  that  a  person  has  in  respect  of  contracts,  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action 
in  respect  of  them,  there  necessarily  remains  to  be  con- 
sidered the  important  subject  of  the  evidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of  con- 
be  considered  in  the  following  order : —  aubj"^ 

1 .  The  nature  of  evidence  generally. 

2 .  The  competency  of  witnesses  and  the  admissibility 
of  particular  evidence. 

3.  Cases  of  privilege. 

4.  Some  miscellaneous  points. 

I.  As  to  the  nature  of  evidence  generally.     Evidence  i  Aj  tothe 
has  been  defined  as  the  proof  of,  or  mode  of  proving,  ^l\^^ 
some   fact   or  written  document,  and    in    its    nature  8«'»®'*lly' 
may  be  direct,  or  indirect  (or,  as  it  is  more  usually 
styled,    circumstantial),    primary    or    secondary,    and 
there  may  also  be  admissions  which  may  serve  as  evi- 
dence (cj).     By  direct  evidence  is  meant  some  positive  Direct  and 
or  conclusive  proof;  by  indirect  or  circumstantial  evi-J^^J^^^ 
dence,    some   proof  from  particular  circumstance  (r). 
The  division  of  direct  and  indirect  (or  circumstantial) 
evidence,   more  particularly  applies  to  criminal  than 
to  civil  cases,  and  as  the  present  work  only  professes 


(q)  Brown's  Law  Diet.  212. 

(r)  See  Brown's  Law  Diet  93,  tit  "  Circumstantial  Evidence.*' 
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to  treat  of  civil  and  not  of  criminal  matters,  that 
division  will  not  be  further  discussed  beyond  explain- 
ing the  distinction  by  an  illastration.  As  an  illas- 
tration  then,  let  us  take  the  case  of  a  man  prosecuted 
for  murder,  the  death  of  the  deceased  having  resulted 
from  a  pistol-shot.  Proof  by  some  one  who  saw  the 
prisoner  fire  the  shot  will  be  direct  evidence ;  but  if  it 
was  not  actually  seen,  but  the  prisoner  was  found  near 
the  spot  with  a  pistol  recently  discharged  in  his  hand, 
and  the  shot  fitted  the  barrel  of  the  pistol,  this  would 
be  indirect  or  circumstantial  evidence  that  he  was  the 
murderer. 

Primary  an.l         The  division  of  primary  and  secondary  evidence  is, 
evidencef        however.  One  that  far  more  particularly  affects   civil 
cases,  and  is  therefore  here  entitled  to  more  considera- 
tion. 

Difference  Primary  evidence  may  be  defined  as  the  highest  kind 

between  them,  ^f  evidence  which  the  nature  of  the  case  admits  of  (s), 

and  secondary  evidence  as  everything  falling  short  of 

the  best  or  primary  evidence  (f).     Thus,  where  at  a 

trial  it  is  required  to  prove  a  certain  contract  entered 

into  in  writing,  the  production  of  that  writing  itself  is 

the  best  or  primary  evidence,  and  a  copy  or  merely 

parol  evidence  of  what  that  contract  contained  is  se- 

Prinmry  condary  evidence.     It  is  a  rule  in  every  case,  that 

poUfbiet'mus?  ^^^  ^^t  or  primary  evidence  must  be  given  (u) ;  thus, 

always  be         {j^  Qur  instance  of  proof  required  to  be  given   of  a 

contract  that  has  been  entered  into,  if  it  is  in  the 

power  of  the  party  requiring  to  prove  it  to  produce 

the  original  contract  he  must  do  so,  for  if  he   can, 


(m)  Brown's  Law  Diet  212. 

(I)  Ibid. 

{%)  PowelVs  Eyidence,  60.  It  baa,  bowever,  now  been  provided  by 
42  Vict  a  II  (repealing  39  & 40  Vict  c.  48),  with  reference  to  bankers' 
books,  tbat  entries  therein  may  be  proved  by  afiSdavit  without  produc- 
tion of  the  books  themselves.  The  student  is  referred  to  the  act  its^^lf. 
See  also  40  &  41  Vict  c.  26,  allowing  of  copies  of  certain  documents  to 
be  given  in  evidence  in  the  case  of  companies. 
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then  he  is  not  permitted  to  give  proof  of  it  other- 
wise than  by  the  very  contract  itself.     ^'  The  rule  is  Reason  of  the 
founded  on  the  presumption  that  if  inferior  evidence  is  j^poJl^u  Jn 
offered  when  evidence  of  a  better  and  more  original  Evidence, 
nature  is  attainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.     Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  original  exists 
and  is  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but  omits 
to  produce  it,  has  some  private  and  interested  motive 
for  tendering  a  copy  in  its  place  "  (x). 

And  although  a  person  may  not  have  the  best  or  And  a  penon, 
primary  evidence  actuaUy  in  his  possession  or  power,  »^.^^  -' 
yet  if  he  can  by  any  means  cause  its  production  he  is  pnmary 

,  evidence  in 

bound  to  do  so  (y).    This  is  well  shewn  by  the  fact  that  hii  own 
if  at  the  trial  of  an  action  one  of  the  parties  rests  his  SJ^JTSITaii  he 
evidence  upon  some  writing  in  his  opponent's  posses- ?*°  *^  **^***'* 
sion,  before  he  can  give  in  evidence  a  copy  of  it,  or 
parol  evidence  of  its  contents,  he  must  give  to  the 
other  party  a  notice  to  produce  the  original,  and  then  Notice  to 
if  it  is  not  produced,  having  done  all  in  his  power  to  ^     "^' 
get  the  best  or  primary  evidence,  he  is  allowed  to  give 
his  secondary  evidence.     This  notice  to  produce  is  prac- 
tically given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in  the  oppo- 
nent's possession  which  the  other  party  considers  ought 
to  be  laid  before  the  jury  (z). 

There  are  no  degrees  of  secondary  evidence  ;  when  a  There  are  no 
person  has  done  everything  he  can  to  get  the  best  or  secondmy 
primary   evidence,   and  thus  entitled  himself  to  give  •^^d«^<^«- 
secondary  evidence,  it  may  be  of  any  kind  (a).    Thus,  if 

(x)  Powell's  Evidence,  61. 

(y)  Ibid.  35a 

{z)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going 
to  trial,  see  postt  PP'  438,  439.  See  also  as  to  both  these  notices  Inder- 
maur's  Manual  of  Practice,  90^  91. 

(a)  Powell's  Evidence,  62. 
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an  original  writing  cannot  be  produced,  the  party  may 
give  as  secondary  evidence  either  a  copy  of  it,  or  parol 
evidence  of  its  contents,  though  of  course  in  such  a 
case  it  would  always  be  preferable  to  give  the  copy, 
as  being,  from  its  greater  certainty,  entitled  to  more 
credence. 


When  ft 
document 
requiring  to 
be  proved  if 
in  a  third 
person*! 
possession,  a 
tubpctna  duceM 
tecum,  must  be 
issued. 


Although  if  a  person  gives  his  opponent  notice  to  pro- 
duce a  deed  or  other  document,  and  this  is  not  done,  he 
may  give  secondary  evidence  of  its  contents,  yet  if  the 
document  is  not  in  that  opponent's  possession,  but  in 
the  possession  of  a  third  person,  not  a  party  to  the 
action,  here  his  proper  course  is  to  issue  a  subpcena  ducts 
tecum  for  such  person  to  attend  and  produce  it.  If  on 
such  subpoena  the  witness  refuses  to  produce  the  deed 
or  document  in  question,  that  does  not  entitle  the 
plaintifl"  or  defendant  to  give  secondary  evidence  (5), 
unless  the  witness  is  a  solicitor,  when  the  rule  appears 
to  be  different  (c). 


Definition  of 

hearsay 

evidence. 


Another  kind  of  evidence  that  is  sometimes  allowed 
to  be  given  is  hearsay  evidence,  which  has  been  well 
defined  or  described  as  some  '^  oral  or  written  statement 
of  a  person  who  is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumentality 
of  a  document "  (rf).  If  a  person  appears  in  court  and 
himself  on  oath  deposes  to  a  certain  fact,  this  evidence 
is  at  first  hand,  but  if  a  witness  appears  and  deposes 
that  a  person  told  him  a  certain  fact,  or  if  a  writing  by 
some  person  stating  a  fact  is  produced,  this  is  only  at 
second  hand,  and  is  hearsay  evidence. 


Reason  of  ^^  general  rule  as  to  hearsay  evidence  is  that  it  is 

***f^y  not  admissible,  upon  the  ground  that  it  really  is  not  on 

being  generally  oath  at  all,  and  therefore  is  not  entitled  to  credibility  (e) ; 

admitted. 

(6)  Je9Ui  College  y.  Oibbe,  i  T.  &  C.  156. 

(c)  ffibberd  y.  Kntght,  2  Ex.  ii. 

(d)  Powell's  Evidence,  137. 

(e)  Ibid.  ;  Doe  d.  Didibury  y.  Thom€t*^  2  S.  L.  C.  518 ;  14  East,  323. 
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SO  that  a  witness  stating  that  he  was  told  such  and 
such  a  fact  is  at  once  stopped,  and  not  allowed  further 
to  proceed  with  that  testimony.     In  some  cases,  how-  Cases  in  which 
ever,  hearsay  evidence  is,  contrary  to  the  general  rule,  e^u&nL 
admitted,  apparently  upon  the  principle  that  were  it  1?'**'*''^ 
not,  no  possible  proof  of  the  matters  could  be  given,  rnlefis 
and  the  following  are  the  chief  cases  in  which  it  is  so  *  ""^ 
admitted : — 

1 .  It  is  admitted  in  matters  of  public  or  general  i.  in  matters 
interest,  though  not  in  any  matter  of  merely  private  ;lr.S'" " 
right  (/).     Here  the  fact  of  a  popular  reputation  or  "»*«'^"*- 
opinion    upon    the   matter,  or  a  statement    made  by 

some  deceased  person  of  competent  knowledge,  before 
any  dispvie  arose^  may  be  given  in  evidence,  the  par- 
ticular reason  for  it  being  that  matters  of  pubUc  and 
general  interest  are  usually  of  a  very  ancient  date, 
and  consequently  there  is  a  great  diflSculty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation,  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (^).  Thus  traditionary 
reputation  of  boundaries  between  two  parishes  may 
be  given  in  evidence,  for  this  is  a  matter  of  public  and 
general  interest  to  the  persons  dwelling  there  (A). 
But  it  must  be  clearly  borne  in  mind  that  this  case  of 
the  admissibility  of  hearsay  evidence  does  not  extend  to 
cases  of  merely  private  rights ;  thus  evidence  of  reputa- 
tion of  a  boundary  between  two  estates  has  been  rejected 
because  it  is  a  matter  which  only  affects  the  respective 
owners  (i). 

2.  In  questions  of  pedigree  hearsay  evidence  is  some-  2.  in  mutters 
times  admitted  (k).     Here,  if  no  better  proof  can  be  °  ^*  **"**' 


(/)  Powell's  Evidence,  151  rf  ieq. 

ig)  2  S.  L.  C.  525,  526. 

(A)  See  note  to  Doe  d.  Didtbury  y.  TK<ma$,i4  East,  331. 

(0  Ibid. 

{k)  Powell's  Evidence,  174,  et  $eq. 
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found,  evidence  may  be  given  of  the  common  repatation 
in  the  family,  or  of  the  declaration  of  any  deceased 
relatives ;  thus  common  reputation  in  a  family  to  prove 
who  was  the  ancestor  of  a  member  of  it  is  admissible, 
or  to  prove  how  many  children  that  ancestor  had  (I) ; 
and  in  a  case  where  it  was  desired  to  prove  that  a 
member  of  the  family  had  not  been  married^  Lord 
EUenborough  said,  what  other  proof  could  the  plaintiff 
be  expected  to  produce  that  such  person  had  not  been 
married,  than  that  none  of  the  family  had  ever  heard 
that  he  was  (m)  ?  Under  this  head,  too,  entries  in  old 
family  bibles  or  in  prayer  books  have  been  held  admis- 
sible in  evidence  (n),  as  also  has  a  genealogy  made  by 
a  deceased  member  of  the  £Eunily  (o),  and  inscriptions 
on  tombstones  (p). 

But  a  declara-       It  is  important  to  observe  that  the  declaration  made 
h!^  musf  ^"  by  a  person  under  this  head  must  have  been  made  by  a 
bT'bi^^**^^^  relative  either  by  blood  or  marriage,  and  if  made  by 
marriage.        another,  though  much  connected  with  the  family,  this 
is  not  sufficient,  and  a  person  illegitimate  is  not  con- 
sidered as  a  relation  (q).     The  person  whose  declaration 
or  statement  is  tendered  must  be  proved  to  be  dead, 
otherwise  his  declaration  cannot  be  admitted  (r),  but  it 
is  not  necessary  that  the  declaration  should  have  been 
made  at  the  same  time  as  the  event  happened  (s). 

Where  in  an  action  the  direct  issue  between  the 
parties  is  a  question  as  to  some  tolerably  recent  matter 
of  pedigree,  hearsay  evidence  is  not  admitted,  but  strict 
proof  is  necessary  (t). 


{I)  Bull,  N.  P.  294,  cited  15  East,  294,  n. 
(m)  Doe  d.  Banning  v.  Gr^fin^  15  East*  293. 

(n)  See  Berkeley  Peerage  Ca»e^  4  Camp.  401  ;  Suuex  Peerage  Cote, 
II  GL  &Fin.  85. 
(0)  Monkton  v.  AUomey-Oeneral^  2  Russ.  &  M.  147. 
ip)  Ha$lam  ▼.  Crow,  19  W.  R.  969. 
Iq)  Powell^B  Evidence,  175,  and  cases  there  cited, 
(r)  Butler  v.  Mountgarret,  7  H.  L.  C.  733. 
(«)  Monkton  v.  Atlomey-Oeneral,  tupra, 
\t)  Berkeley  Peerage  Case,  $vpra. 
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3.  Hearsay  evidence  is  admissible  when  it  forms  part  3-  In  caaei 
of  the  actual  transaction  (res  gestce)  which  forms  the  part  of  tbe 
subject-matter  of  the  action.     Thus,  in  an  action  for*""^**^- 
assault  and  battery,  words  or  expressions  of  intention 

made  use  of  by  the  defendant  at  the  time  of  committing 
an  assault  may  be  given  in  evidence  (w),  and  where  in 
the  action  the  legitimacy  of  the  plaintiff  was  in  issue,  a 
witness  was  allowed  to  state  the  declaration  and  con- 
duct of  the  deceased  mother  when  questioned  as  to  the 
parentage  of  the  child  (x), 

4.  A  declaration  or  entry  by  a  deceased  person  who  4-  in  the  ease 
had  a  competent  knowledge  of  a  fact,  and  no  interest  made  against  a 
to  pervert  it,  and  which  declaration  was  against  the^^^^*   ^^ 
pecuniary  or  proprietary  interest  of  the  declarant  at  proprietary 
the  time  when  it  was  made,  is  evidence  between  third 

parties  of  everything  stated  in  the  declaration  (y). 

The  leading  case  upon  this  principle  is  that  oiHighamv. 
Higham  v.  Ridgway  (z).  In  that  case  it  was  necessary  ^^^^^^^' 
to  prove  the  precise  date  of  the  birth  of  one  William 
Fowden,  and  to  prove  this  an  entry  made  by  a  man- 
midwife  (since  deceased),  who  had  delivered  the  mother, 
of  his  having  done  so  on  a  certain  day,  and  referring  to 
his  ledger,  in  which  he  had  made  a  charge  for  his  at- 
tendance, ivhich  was  marked  as  paid,  was  tendered  in 
evidence.  It  was  decided  that,  though  it  was  of  course 
no  testimony  on  oath,  yet  it  could  be  received,  because 
the  fact  of  the  entry  of  payment  made  it  an  entry 
against  the  pecuniary  interest  of  the  party  (a). 

It  will  be  noticed  that  in  this  case  the  portion  of  the 


{u)  See  hereon  Powell*8  Evidence,  143-146. 

(a;)  Uargravt  y.  Bargrave,  2  C.  &  K.  701.  It  may  be  mentioned 
that  this  third  instance  of  hearsay  evidence  is  not  treated  as  hearsay  in 
Powell  on  Evidence,  bnt  it  has  been  thought  better  to  treat  it  so  here. 

(y)  Powell's  Evidence,  194,  195. 

(z)  2  S.  L.  C.  331  ;  I  East^  109. 

(a)  As  illustrative  of  what  is  and  whftt  is  not  an  entry  against  interest, 
see  Vivian  v.  MocU,  Vivian  t.  WalkeVt  29  W.  R.  504  ;  44  L.  T.  210. 
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entry  that  was  really  required  as  evidence,  viz.,  the  fact 
of  the  delivery  of  the  mother  of  the  child,  was  not  at  all 
against  the  party's  interest ;  the  part  that  was  against 
his  interest  was  the  acknowledgment  of  the  payment 
of  the  charge  for  attendance.  The  case  therefore  folly 
shews  that  it  is  quite  sufficient  for  any  part  of  an  entry 
to  be  against  a  person's  interest  to  render  the  whole  of 
it  admissible  in  evidence  (b).  On  this  point  there  is  an 
important  distinction  between  this  and  the  case  that 
will  be  next  mentioned  (c).  Although  the  case  of 
Higham  v.  Ridgway  only  goes  to  entries  against  a  per- 
son's pecuniary  interest,  yet  the  rule  equally  applies 
where  the  entry  is  against  a  proprietary  interest,  but 
the  interest  must  be  either  of  a  pecuniary  or  proprietary 
character  (d). 

An  entry,  Where,  however,  a  declaration  or  entry  against  in- 

againir'         terest  is  also  the  only  evidence  of  the  existence  of  the 
interoat,  which  interest  affainst  which  it  tends,  it  has  been  decided  that 

entry  also  *^,  t     •     m  i      /\        rm 

forms  the  only  the  entry  IS  not  admissible  (e).  Thus,  to  refer  again 
ihatlnterest  is  ^  *^®  ^ase  of  Higham,  V.  Ridgway y  had  there  been  no 
not  admissible,  evidence  that  the  man-midwife  had  actually  attended 
the  woman  other  than  his  own  entry,  it  seems  that 
the  entry  could  not  have  been  admitted  in  evidence, 
but  there  was  in  that  case  other  ample  proof  of  the 
attendance  (/). 

Proof  of  ^^  ^^  ^^®^  ^^  *  declaration  or  entry  falling  under 

a  declaration,   the  rulo  as  being  an  admission  against  interest,  proof 

of  the   handwriting  of  the   party,   and  his  death,  is 

enough  to  authorize  its  reception ;  at  whatever  time  it 

was  made  it  is  admissible  (^). 


(6)  See  alio  per  Pollock,  CR,  Percwol  y.  Nanton^  7  Ex.  I. 

(c)  See  fxxt,  p.  429. 

(d)  2  S.  L.  C.  344  ;  Per  Cockbum,  G.  J.,  Reg.  y.  Birmngham^  I  B.  & 
a  76&  BcwUy  y.  Atkinson,  L.  R.  13  Gh.  D.  283  ;  49  L.  J.  Gb.  153  ; 
28  W.  R  63& 

(0)  Doe  d.  QaUop  y.  Voyde*^  I  M.  &  Rob.  261. 

(/)  See  generally  hereon  Suutx  Peerage  CatCy  1 1  G.  &  F.  85. 

(g)  Per  Parke,  B.,  Doc  y.  Turford,  3  R  &  A.  898. 
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5.  A  declaration  or  entry  made  by  a  person  strictly  5.  in  tbecue 
in  the  course  of  his  trade  or  business,  and  in  perform-  ^^^^  in\?e 
ance  of  his  duty,  and  without  any  apparent  interest  on  course  of 
his  part  to  misrepresent  the  truth,  if  contemporaneous  discharge  of 
with  the  fact,  is  evidence  after  his  death  against  third  *  ^*^* 
persons  (h).     The  entry  or  declaration  must  have  been 
made  both  in  the  course  of  business  and  in  discharge 
of  duty  (i). 

The  leading  case  upon  this  principle  is  that  of  Price  PHre  v.  Eari 
V.  JEarl  of  TorHngton  (k).  The  plaintiff  there  was  a**^^^"^^^"' 
brewer,  and  the  action  was  for  beer  sold  and  delivered 
to  the  defendant.  The  evidence  given  to  charge  the 
defendant  was  that  the  plaintiff's  drayman,  who  had 
since  died,  had  in  the  usual  course  of  his  business  and 
in  discharge  of  his  duty,  made  and  signed  a  note  of 
the  fact  of  the  delivery  of  the  beer  in  a  book  kept  for 
that  purpose.  It  was  held  that  this  was  good  evidence 
and  admissible. 

This  class   of  cases  is   entirely  distinct   from  that  Distinction 

1  j_'         J       V  A-t  J.       •        J     'jx   J  between  this 

previously  mentioned  where  the  entry  is  admitted  as  class  of  cases 
asfainst  interest.      Here  the  entry  is  not  at  all  admitted  *?**  *^®  P"" 

o  ^  "^  Tious  one. 

on  that  ground,  but  simply  on  the  ground  of  duty  or 
course  of  business ;  it  must  also  be  carefully  noted  that 
here,  unlike  that  other  class  of  cases,  only  so  much  of 
the  entry  is  admitted  as  it  was  in  the  course  of  the 
person's  ordinary  duty  to  make,  and  no  matter  in  the 
entry  extraneous  to  this  can  be  admitted  (Z). 

In  the  case  of  an  entry  falling  under  this  rule  it  is 
essential  to  prove  that  it  was  made  at  the  time  it  pur- 
ports to  bear  date,  for  it  must  be  a  contemporaneous 
entry  (m). 


(h)  Powell's  Evidence,  206,  ei  seq. 

(t)  Masiey  v.  Allen,  L.  R.  13  Ch.  D.  558 ;  49  L.  J.  Ch.  76  ;  28  W. 
R.  212  ;  TVottcr  v.  MacUan,  L.  R.  13  Ch.  D.  574;  28  W.  R.  244 ;  42 
L.  T.  118. 

(*)  I  S.  L.  C.  344 ;  Salkeld,  285. 

il)   Reg.  V.  Birmingham,  I  B.  &  S.  763 ;  see  also  I  S.  L.  C.  346,  347. 

(wi)  Per  Parke,  J.,  Doe  v.  Turford,  3  B.  &  A.  898. 
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But  thii  and 
the  previous 
elassof  casee 
apply  to  oral 
itatemente  as 
to  entries  in 
writing. 


In  both  this  class  of  cases  and  that  in  whicli 
the  matter  is  admitted  as  against  interest,  not  only 
are  statements  in  writing  admitted,  but  any  oral 
statement  made  by  a  person  against  his  interest,  or 
in  the  course  of  his  business  and  duty,  is  also  equally 
admissible  (n).  There  is  no  distinction  in  principle 
between  the  written  entries  of  a  deceased  person 
and  his  verbal  declarations.  Where  the  statements 
are  merely  verbal,  there  is  reason  for  watching  more 
carefully  the  evidence  by  which  those  declarations 
are  proved,  but  if  it  is  clearly  shewn  that  they 
were  in  fact  made,  there  is  no  reason  whatever  why 
there  should  be  any  distinction  between  the  admissi- 
bility of  the  verbal  declarations  and  of  the  written 
entries  (p). 


There  are  also  some  other  cases  in  which  hearsay 
evidence  will  be  admitted  (|?),  but  the  foregoing  are 
the  chief. 


Reputation. 


Evidence  of  general  reputation,  general  character, 
and  general  notoriety,  is  original  evidence  and  not 
hearsay,  so  that  general  evidence  is  admissible  to  prove 
marriage,  except  in  prosecutions  for  bigamy,  or  in 
divorce  proceedings  (q). 


Presumptions 
sometimes 
furnish 
evidence. 

Presumption 
as  to  death 
after  seven 
years. 


Presumptions  also  sometimes  furnish  evidence.  Thus 
it  is  a  rule  that  where  a  person  goes  abroad  and  is  not 
heai*d  of  for  seven  years,  the  law  presumes  the  fact 
that  such  person  is  dead,  but  not  that  he  died  at  the 
beginning  or  the  end  of  any  particular  period  during 
those  seven  years  (r).  This  presumption — and,  indeed, 
any  presumption  of  law — is  liable  to  be  rebutted,  and 


(n)  See  Suttex  Peerage  Cau,  II  C.  ft  F.  85 ;  StaplyUm  v.  (Xoug^  2 
K  ft  R  933 ;  and  2  S.  L  G.  345. 

(0)  Per  Thesiger,  L.J.,  in  Bewley  v.  Atkinton,  L.  R.  13  Ch.  D.  283  ; 
49  L.  J.  Oh.  153  ;  28  W.  R.  638. 

(f>)  See  Powell's  Evidence,  137-225. 

\q)  Powell's  Evidence,  147-149. 

(r)  Nepean  v.  Doe,  2  a  L.  C.  584 ;  2  M.  ft  W.  91a 
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although,  as  stated  above,  there  is  no  presumption  of 
the  time  of  death,  snch  a  presumption  may  arise  from 
particular  circumstances.  This  is,  however,  purely 
matter  of  evidence,  and  the  onus  of  proving  that  the 
death  took  place  at  any  particular  time  within  the 
seven  years  lies  upon  the  person  who  claims  the  right 
to  the  establishment  of  which  that  fact  is  essential. 
There  is  also  no"  presumption  of  law  in  favour  of  the 
continuance  of  life,  though  an  inference  of  fact  may 
legitimately  be  drawn  that  a  person  alive  and  in  health 
on  a  certain  day  was  alive  a  short  time  afterwards  (s). 
It  has  also  been  held  that  where  a  person  has  not  been 
heard  of  for  seven  years,  and  during  that  period,  that 
is  before  the  expiration  of  the  seven  years,  a  gift  is 
made  to  him,  he  must,  until  the  contrary  is  shewn, 
be  taken  to  have  been  in  existence  at  the  date  of 
the  gift,  and  if  the  contrary  cannot  be  shewn  there 
is  no  failure  of  the  gift,  but  it  will  go  to  his 
representatives  (t). 

Deeds  and  other  documents,  until  the  contrary  is  Deeds,  &c., 
shewn,  are  presumed  to  have  been  executed  or  written  JJ\ave"been^ 
at  the  date  they  bear  (w).  !J®^^^  ** 

Public  records  and  documents  {x)  are  evidence  of  their  Deedi  and 
own  authenticity,  and  deeds  or  wills  which  are  thirty  j^pgg^f^i^y 
years  old,  and  come  from  the  proper  custody*  or  from  y®**:"*  ■? ^ 

•^  '  ,  *^     *  •' '  ooming  from 

that  custody  in  which  it  was  most  reasonable  to  expect  the  proper 
to  find  them,  prove  themselves  (y).     The  thirty  years  Jh^J^JiVr''" 
are  computed  from  the  date  of  the  instnmient,  even  in 
the  case  of  a  will  {%),     Formerly,  the  mere  statement 

(<)  Wing  V.  Afigravty  8  H.  of  L.  Cas.  183  ;  In  re  Pheni,  L.  R.  5  Ch. 
239 ;  Hickman  v.  UptcUlf  L.  R.  20  Eq.  136. 

(0  Jn  re  Corbighley^s  TruMtt,  L.  R.  14  Gh.  D.  846  ;  49  L.  J.  Ch.  266 ; 
28  W.  R.  536. 

(u)  Powell's  Evidence,  80,  81. 

(x)  As  to  what  are  public  docaments,  see  Sturia  y.  FreedaL^  L.  R.  5 
App.  Cas.  623  ;  50  L.  J.  Ch.  86  ;  29  W.  R  217  ;  Brooke  v.  Brooke,  L. 
R.  17  Ch.  D.  833  ;  50  L.  J.  Ch.  528  ;  30  W.  R.  45. 

{y)  Powell's  Evidence,  82,  83. 

\z)  McKenire  v.  Fraaer,  9  Yes.  5.  On  presumptive  evidence  generally, 
see  Powell's  Evidence,  66-98. 
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I'rovision  of 
Vendors  and 
Purchasers 
Act,  1874,  as 
to  statements 
or  recitals  in 
deeds,  &c 


or  recital  of  some  fact  in  a  deed,  however  old,  was  not 
evidence  to  prove  that  fact ;  but  it  has  been  provided 
by  the  Vendors  and  Purchasers  Act,  1874  (a),  that  in 
the  completion  of  any  contract  for  sale  of  land  made 
after  the  31st  of  December,  1874,  and  subject  to  any 
stipulation  to  the  contrary  in  the  contract,  recitals, 
statements,  and  descriptions  of  facts,  matters,  and 
parties  contained  in  deeds,  instruments.  Acts  of  Parlia- 
ment, or  statutory  declarations  twenty  years  old  at  the 
date  of  the  contract,  shall,  unless  and  except  so  far 
as  they  shall  be  proved  to  be  inaccurate,  be  taken  to 
be  sufficient  evidence  of  the  truth  of  such  facts,  matters 
and  descriptions  (6). 


II.  As  to  the         II.  As  to  the  cotnpetency  of  vnlnesses  and  the  admtssi^ 
^iTXic.'  ^^%  0/  partiadar  evidence. 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action. 


Omiekvnd  v. 
Barker, 


Decision  of 
later  cuses. 


It  was,  however,  in  very  early  times  considered  that 
persons  not  professing  the  Christian  faith  were  incom- 
petent as  witnesses  (0),  but  the  contrary  was  decided 
in  the  well-known  case  of  Omichund  v.  Barker  (d).  In 
that  case  the  question  was  whether  the  testimony  of 
witnesses  of  the  Gentoo  religion,  and  sworn  according 
to  that  religion,  was  admissible,  and  after  a  very  full 
consideration  the  Court  decided,  in  an  elaborate  judg- 
ment, that  it  was  admissible,  and  that  it  was  not  neces- 
sary for  a  witness  to  hold  the  Christian  faith,  but  that 
when  any  witness  believes  in  the  existence  of  a  Grod 
who  will  punish  him  in  this  world,  his  evidence  must 
be  admitted.  In  later  cases,  however,  it  was  ruled  that 
belief  in  a  God  who  will  punish  in  this  world  is  not 


(o)  37  &  38  Vict  c  78. 

(6)  Sect.  2.    See  hereon  Bolton  t.  London  School  Board,  L.  R.  7  Ch. 
D.  760  ;  47  L.  J.  Ch.  461. 
(c)  See  I  S.  L.  C.  473. 
{d)  I  S.  L.  G.  7tli  ed.,  455  (omitted  in  8th  ed.) ;  Willes,  538. 
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sufficient,  but  that  the  belief  must  be  in  a  future  state 
of  rewards  and  punishments  (e). 

The  law,  therefore,  until  lately  was  as  above,  and  in  Provinon  of 
so  far  as  the  actual  taking  of  an  oath  is  concerned,  is  Amendment 
so  still ;  but  a  very  important  provision  has  somewhat  ^^^  *^' 
recently  been  made,  for  by  the  Evidence  Amendment 
Act,  1869  (/),  it  has  been  provided  as  follows:  "If 
any  person  called  to  give  evidence  in  any  court  of  jus- 
tice, whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to  as  incom- 
petent to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  (g)  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  his  conscience,  make  the  fol- 
lowing promise  and  declaration :  *  I  solemnly  promise 
and  declare  that  the  evidence  given  by  me  to  the  Court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.'  And  any  person  who,  having  made  such  pro- 
mise and  declaration,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  be  indicted,  tried,  and 
convicted  for  perjury,  as  if  he  had  taken  an  oath  "  (A). 

An  atheist,  therefore,  is  under  this  provision  capable  An  atheist  can 
of  giving  evidence,  although,  not  having  the  necessary  pj^f^^on^^^^ 
religious  belief  before  stated,  of  course  he  cannot  take  •▼idence. 
an  oath. 

Persons  who  were  infamous, — as  criminals, — ^were  for-  Criminalaor 
merly  inadmissible  as  witnesses,  but  it  is  now  provided  SSSioiu 
that  no  person  shall  be  excluded  from  ffivinff  evidence  S^*"^^*"^*" 

.y^A  y         i*         formerly  ex- 

by  incapacity  from  crime  (%),     Any  person,  therefore,  eluded  from 
whatever  he  may  have  been  guilty  of,  is  competent  as  f ildence,  but 
a  witness,  and  it  is  for  the  jury  to  say  to  what  extent  *"'^***"**^- 
they  will  credit  his  testimony.     In  some  cases  it  may 

(e)  Reg.  v.  Taylor^  Peake,  1 1  ;  Maden  v.  CcUanach,  31  L.  J.  (Ex.)  118. 
(/)  32  &  33  Vict.  c.  6S,  8.  4. 

{9)  Sy  33  ^  34  Vict  G.  49,  this  is  to  extend  to  any  person  or  persons 
having  by  law  authority  to  administer  an  oath. 
(h)  Ibid. 
(»)  6  &  7  Vict,  a  8$,  8.  I. 

2  E 
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be  important  to  bring  before  the  jury  the  fact  <^  the 
witness's  crime  or  bad  character,  to  shew  that  he  is 
not  worthy  of  credence ;  and  it  has  been  provided  that 
a  witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor, 
and  upon  being  so  questioned,  if  he  either  denies  the 
fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 
opposite  party  to  prove  his  conviction  (k) ;  and  it  has 
been  held  that  this  may  be  done  although  the  &ct  of 
the  conviction  be  altogether  irrelevant  to  the  matter 
in  issue  in  the  cause  (/).  It  is  also,  irrespective  of 
this  enactment,  quite  open  to  a  party  to  examine  a 
witness  on  points  affecting  his  character,  or  tending  to 
discredit  him ;  but  if  he  deny  such  points,  the  evidence 
of  other  witnesses  to  contradict  him  is  not  admissible, 
unless  the  fact  sought  to  be  established  is  material  to 
the  issue  (m). 

Contradiction       A  party  producing  a  witness,  who  deposes  contrary 
witnesi.  to  what  was  expected,  is  not  allowed  to  impeach  his 

credit  by  general  evidence  of  bad  character;  but  he 
may,  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evidence, 
or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present 
testimony,  the  circumstances  of  such  statement  being 
first  mentioned  to  him,  and  he  being  asked  whether  or 
not  he  has  made  such  statement  (71),  and  if,  on  being  so 
asked,  he  does  not  admit  that  he  made  such  statement, 
proof  may  be  given  that  he  did  (0).  Where  any  witness 
has  made  a  previous  contrary  statement  in  writing,  in 
cross-examining  on  it  it  is  not  necessary  to  shew 
him  the  writing,  but  if  it  is  intended  afterwards  to 
contradict  him  by  such  writing,  then,  before  the  con- 

{k)  17  ft  18  Vict  c.  125, 8.  25. 

il)    Ward  V.  Sinfidd,  49  L.  J.  C.  P.  696  ;  43  L.  T.  252. 
(m)  See  notee  in  Day's  Common  Law  Procedure  Acts  to  foregoing 
section, 
(n)  17  k  18  Vict,  c  125,  8.  22. 
(0)  Sect  23. 
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tradictory  proof  can  be  given,  his  attention  must  first 
be  called  to  those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  so  contradicting  him  ( j»). 

Persons  were  also  formerly  excluded  from   giving  Pewons 
evidence  if  in   any  way  interested   in  the   result  of  j.^^J2Jj5t  <!? 
the   action,   either  as   parties    or    otherwise   (q),   but  "i  action  were 
this  is  not  so  now.     The  first  provision  on  the  subject  excluded  from 
was  made  by  a  statute  usually  called  Lord  Denman's  fj^°  ^ce  but 
Act  (r),  which  provided  that  no  person  offered  as  a  no*  ^^^' 
witness    should    be    thereaftyer  excluded   from   giving 
evidence  by  reason  of  incapacity  from   interest,   but 
this  was  not  to  extend  to  render  competent  any  person 
actually  a  party  to  any  suit,  action,  or  proceeding  (s). 
By  a  later  act  (t),  however,  it  was  provided  that  even 
the  parties  to  any  action  should  be  both   competent 
and  compellable  witnesses  (u)y  except  in  proceedings 
instituted  in  consequence  of  adultery,  or  in  actions  of 
breach  of  promise  of  marriage  (x).    And  it  has  now  been  Provision  of 
provided  by  the  Evidence  Amendment  Act,  1869  (y),  Amwidme^? 
that  the  parties  to  any  action  for  breach  of  promise  of  Ao*»  ^^^ 
marriage  shall  be  competent  to  give  evidence  in  such 
action,  provided^  however,  that  no  plaintiff  in  any  such 
action  slmll  recover  a  verdict  unless  his  or  her  testimony/ 
shall  be  corroborated  by  some  other  material  evidence  in 
support  of  such  promise  (z) :  and  that  the  parties  to  any 
proceedings  instituted  in  consequence  of  adultery,  and 
the  husbands  and  wives  of  such  parties,  shall  be  com- 
petent to  give  evidence  in  such  proceeding ;  provided 
that  no  witness  in  any  proceeding,  whether  a  party  to 
the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  shew  that  he  or  she 

(p)  17  ft  18  Vict  c.  125,  8.  24. 

\q)  Poweirs  Evidence,  35. 

(r)  6  &  7  Vict.  c.  85. 

(«)  Sect.  I. 

(0  14  ft  15  Vict.  c.  99. 

(u)  Sect  2. 

\x)  Sect.  4. 

\y)  32  &  33  Vict,  c,  68. 

(2)  Sect.  2. 
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has  been  guilty  of  adultery,  unless  such  witness  shall 
have  already  given  evidence  in  the  same  proceeding  in 
disproof  of  his  or  her  alleged  adultery  (a). 


Husbands  and 
wives  of 
witnesses. 


Not  only  were  the  actual  parties  to  actions  excluded 
from  giving  evidence,  but  the  rule  applied  to  the  hus- 
bands and  wives  of  such  witnesses  (6),  but  this  is  not  so 
now  (c).  The  act  upon  this  subject,  however,  also 
provides  that  no  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  (d). 


An  idiot  An  idiot  is  incapable  of  giving  evidence  (e),  and  so 

ev?dence*^nop  ^^  a  lunatic  except  during  a  lucid  interval,  when,  if 

can  a  lunatic,  ^xi\y  proved  that  it  is  a  lucid  interval,  he  is  a  perfectly 

except  duiing  .             /  ^v                                                     x-              ^ 

a  lucid  competent  witness  (/). 

IntenraL 

A  deaf  and  A  deaf  and  dumb  person  is  a  competent  witness 

oangive**^***^  through  the  means  of  signs,  or  by  an  interpreter,  if  it 

evidence.  seems  that  he  has  sufficient  understanding  (g). 


(a)  32  k  33  Vict,  c  68,  s.  3.  The  student  will  bear  in  mind  that 
what  is  stated  above  as  to  parties  to  proceedings  giving  evidence  is  not 
applicable  to  criminal  law.  A  prisoner  is  not  capable  of  giving  testi- 
mony for  himself — of  course  the  prosecutor  may.  It  is,  however,  pro- 
vided  by  40  &  41  Vict.  c.  14,  s.  i,  that  on  the  trial  of  any  indictment 
or  other  proceeding  for  the  non-repair  of  any  public  highway  or  bridge, 
or  for  a  nuisance  to  any  public  highway,  river,  or  bridge,  and  of  any 
other  indictment  or  proceeding  instituted  for  the  piirpose  of  trying  or 
enforcing  a  civil  right  only,  every  defendant  to  such  indictment  or  pro- 
ceeding, and  the  wife  or  husband  of  such  defendant  shall  be  admissible 
witnesses,  and  compellable  to  give  evidence. 

(6)  See  Poweirs  Evidence,  46,  47. 

(c)  16  ft  17  Vict.  c.  83,  8.  2.  The  Married  Women's  Property  Act, 
1882  (45  ft  46  Vict.  c.  75),  sect.  12,  also  provides  that  in  any  proceeding, 
civil  or  criminal,  under  that  act,  a  husband  and  wife  shall  be  competent 
to  give  evidence  against  each  other. 

{d)  Sect.  3.     See  sect  4  as  to  criminal  cases. 

(e)  Powell's  Evidence,  27,  28. 

( / )  Ibid.  The  distinction  between  an  idiot  and  a  lunatic  is  that  the 
former  has  always,  even  from  his  birth,  been  devoid  of  understanding, 
whilst  the  latter  has  by  some  subsequent  event  been  deprived  of  it ; 
see  also  antej  p.  215. 

(g)  Powell's  Evidence,  27,  2& 
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Children  may  or  may  not  be  competent  witnesses,  Ai  to  the 
the  matter  entirely  depending  upon  whether  they  have  ^^^^  ^^ 
sufficient  intelligence.  ''  Age  is  immaterial ;  and  the 
question  is  entirely  one  of  intelligence,  which,  when- 
ever a  doubt  arises,  the  Court  will  ascertain  to  its  own 
satisfaction  by  examining  the  infant  on  his  knowledge 
of  the  obligation  of  an  oath,  and  the  religious  and 
secular  penalties  of  perjury.  Although  tender  age  is 
no  objection  to  the  infant's  competency,  he  cannot, 
when  wholly  destitute  of  religious  education,  be  made 
competent  by  being  superficially  instructed  just  before 
a  trial  with  a  view  to  qualify  him.  A  judge  may,  in 
his  discretion,  postpone  a  trial  in  order  that  a  witness 
may  be  instructed  in  the  nature  of  an  oath,  but  the 
inclination  of  judges  is  against  this  practice  "  (h). 

It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (i) ;  in  cases  when  this  is  not  so,  it  is 
important  to  understand  the  diflTerent  ways  in  which 
they  may  be  proved. 

''  It  was  a  common  law  principle  that  where  a  writing  it  is  not  now 
was  attested,  the  witnesses,  or  one  of  them,  must  be  SS^STStMi- 
called  to  prove  the  execution  of  the  instrument ;  and  "K  witness  to 

.  .  ,      prove  an 

it  was  not  competent  to  a  party  to  prove  it  even  by  inBtmment 

the  admission  of  the  persons   by  whom  it  was   exe-  attention?* 

cuted  "  (k).     The  most  apt  and  usual  way  even  now 

of  proving  any  instrument  which  has  been  attested,  in 

the  absence  of  admission,  is  undoubtedly  by  calling  the 

attesting  witness,  but  this  is  not  generally  now  necessary, 

it  having  been  provided  that  "  it  shall  not  be  necessary 

to  prove   by  the  attesting  witness  any  instrument  to 

the  validity  of  which  attestation  is  not  requisite;  and 

such  instrument  may  be  proved  by  admission  or  other- 


{h)  Poweirs  Evidence,  29. 

{%)  AnUf  p.  431. 

{k)  Powell's  Evidence,  357. 


43^  OF  EVIDENCE  IN  CIVIL  CASB& 

wise,    as    if   there    had    been   no    attesting    witness 
thereto  "  (Z). 

Different  wayi       Instruments,  therefore,  not  requiring  attestation  may 

in  which  such    ■•  -i  .  /.  ,-»      /»  n       • 

initrumenti     00  provod  in  any  of  the  following  ways : 

not  requiring 
attestation 

may  be  i .  By  admission. 

proved. 

2.  By  calling  the  attesting  witness  if  there  is  onei. 

3.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 


Notice  to 
inspect  and 
admit. 


4.  By  calling  a  witness  who  has  acquired  a  know- 
ledge of  the  writing  in  question  by  having  seen  the 
person  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  correspondence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (m). 

As  to  the  first  of  the  above  modes  of  proof,  it  may 
be  mentioned  that  a  notice  to  inspect  and  admit,  t.«.,  a 
notice  to  the  other  party  or  parties  to  the  action  to 
inspect  some  document  and  admit  its  execution,  is 
usually  given  just  before  the  trial  of  most  actions  ; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  have  to  be 
borne  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  action  may  be,  unless  at  the  trial  the 


{I)  17  &  18  Vict  c.  125, 8.  26. 

(m)  See  the  notes  in  Day's  Common  Law  Procedure  Acta,  prefacing 
lect.  26  of  17  &  16  Vict.  c.  125. 
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judge  certifies  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  document  is  allowed, 
unless  such  notice  has  been  given,  nnless  in  the 
opinion  of  the  taxing  master  the  omission  to  give  the 
notice  has  been  a  saving  of  expense  (n).  The  object, 
therefore,  of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (p). 

Any  admission  made  under  such  a  notice  as  is  last  Meaning  of  nn 
mentioned  is  made  "  saving  all  just  exceptions  "  Q?),  being  made 
that  is,  that  the  party  admits  nothing  more  than  the  juIJ^ximp-^ 
bare  execution,  so  that,  for  instance,  the  admission  by  tions." 
a  person  of  his  handwriting  to  a  bill  has  been  held  not 
to  preclude  him  from  objecting  to  its  admissibility  in 
evidence  on  the  ground  of  its  being  unstamped  (g). 

The  last  of  the  before-mentioned  modes  of  proof  As  to  proof  by 
of  handwriting  viz.,  by  comparison  with  other  writings  hanJJSting^ 
by  the  same  person  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  (r) ;  the  enactment  render- 
ing it  admissible  is  the  Common  Law  Procedure  Act, 
1854  (s).  Under  it  experts  may  be  called,  quite  un- 
connected with  the  writer,  to  prove  that  by  a  com- 
parison, and  a  careful  observance  of  the  different  letters, 
and  the  general  style,  with  a  document  or  documents, 
proved  or  admitted  to  be  genuine,  they  are  of  opinion 
that  the  handwriting  in  question  is  the  work  of  the 
same  person  ;  this  kind  of  evidence,  however,  from  its 
manifest  uncertainty,  has,  in  several  cases,  been  lately 
much  disfavoured.  For  the  purpose  of  comparison  the 
disputed  writing  must  always  be  produced  in  Court, 


(n)  15  &  16  Vict  c.  76,  8.  117. 

(o)  As  to  tbe  notice  to  produce  osuallj  given  before  going  to  trial,  see 
ante,  p.  423 ;  and  as  to  both  notices  see  Indermaur'a  M^nnal  of  Practice, 
90,  91. 

(p)  15  &  16  Vict  c  76,  8.  117. 

[q)  Vane  v.  Whittington,  2  DowL  (N.S.)  757. 

(r)  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  703. 

(«)  J7  &  18  Vict  0.  125,  s.  27. 
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SO  that  the  enactment  does  not  apply  to  docaments 
which  are  not  produced,  and  of  which  it  is  souglit  to 
give  secondary  evidence  (t). 


To  prore 
instromentfl, 
actually 
requiring 
8tte«tation, 
the  attesting 
witness  must 
be  called. 


But  where  attestation  is  necessary  to  the  validity  of 
an  instrument,  and  actual  proof  is  required  of  it,  the 
attesting  witness,  or  one  of  the  attesting  witnesses,  if 
living,  must  be  called  as  a  witness  (i^).  The  student  is 
reminded  that  some  of  the  chief  instruments  requiring 
attestation  are,  wills  and  codicils  to  wills  (a;),  warrants 
of  attorney  and  cognovits  (y),  bills  of  sale  («),  powers 
of  appointment,  and  other  instruments  which  the  person 
giving  the  power  for  their  execution  has  stated  shall  be 
attested  (a). 


Course  when 
the  attesting 
witness  is 
dead  or 
abroad  or 
cannot  be 
found. 


What  it  is 
sufficient  for 
an  attMting 
witness  to 
depose  to. 


When  an  attesting  witness  is  dead  or  abroad,  or  for 
some  other  reason  cannot  be  produced  after  due  efforts 
to  bring  him  before  the  Court,  evidence  of  his  hand- 
writing must  be  given ;  and  if  there  are  several  attest- 
ing witnesses  who  cannot  be  produced,  generally  it  is 
sufficient  to  prove  the  handwriting  of  one  of  such 
witnesses  (J). 

Although  an  attesting  witness,  on  being  called  to 
prove  the  execution,  states  that  he  does  not  remember 
the  actual  fact  of  the  execution,  but  yet  deposes  that 
seeing  his  signature  to  the  attestation  he  is,  therefore, 
sure  he  saw  the  party  execute  the  deed  or  sign  the 
document,  this  is  quite  sufficient  proof  of  the  execution 
of  the  instrument  (c). 


(t)  See  Day*8  Common  Law  Procedure  Acts,  notes  to  sect  27,  of  17 
k  iSViot  c  125. 

(u)  Whiftnan  v.  Oarth,  8  Ex.  803. 

ix)  I  Vict  c.  26,  8.  9. 

(y)  I  &  2  Vict.  c.  1 10,  B.  9  ;  32  ft  33  Vict  0.  62,  s.  24,  anUf  pp.  8, 9. 

(s)  45  &  46  Vict.  c.  43,  sect.  8. 

(a)  As  to  the  execution  of  powers  of  appointment  by  will  or  deed  re- 
spectively, see  I  Vict  0.  26,  s.  10 ;  and  22  &  23  Vict.  o.  35,  b.  12. 

(6)  Powell's  Evidence,  358. 

{e)  Per  Bayley,  J.,  Mauyham  v.  ffubbard,  8  B.  ft  C.  16 ;  Powell's 
Evidence,  359. 
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For  all  ordinary  matters,  probate  of  a  will,  or,  if  Mode  of 
lost,  an  examined  copy,  or  an  exemplification,  is  the  Jta^SLt 
proper  evidence  (d).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  lands,  or  any  descrip- 
tion of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  (e),  but  it  has  been  now  provided  that  in 
any  action,  where  necessary  to  establish  a  devise  of  or 
affecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  such  devise  to  give  to 
the  opposite  party,  ten  days  at  least  before  the  trial, 
notice  that  he  intends  at  the  trial  to  give  in  evidence, 
as  proof  of  the  devise,  probate  of  the  said  will,  or 
administration  with  the  will  annexed,  or  a  copy  thereof, 
stamped  with  any  seal  of  the  Probate  Court  (/); 
and  in  every  such  case  such  probate  or  letters  of  ad- 
ministration, or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will  and 
its  validity,  notwithstanding  the  same  may  not  have 
been  proved  in  solemn  form,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of 
such  devise  (g).  This  enactment  was  intended  to 
prevent  expense,  it  being  also  provided  that  where 
the  original  will  is  produced  and  proved,  the  Court  or 
judge  before  whom  the  evidence  is  given  shall  direct 
which  of  the  parties  shall  bear  the  costs  thereof  (h). 
It  has  been  decided  that  even  in  the  absence  of  a 
counter-notice  the  probate  is  only  sufficient,  or  primd 
fdde  evidence,  and  that,  therefore,  the  party  omitting 
to  give  such  notice  is  not,  on  his  part,  precluded 
from  giving  evidence  against  the  validity  of  the  will  (t). 
If  the  will  has  been  proved  in  solemn  form,  it  is  pro- 


{d)  Powell's  Evidence,  328. 
(«)  Ibid.  329. 

(/)  Now  the  Probate,  Divorce  and  Admiralty  Divinon  of  the  High. 
Court  of  Justice. 

{g)  20  &  21  Vict  c.  77,  8.  64. 

(A)  Sect.  65. 

(»)  Barradough  r,  Greenhough,  L.  R.  2  Q.  B.  612. 
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vided  that  the  probate  shall  not  only  be  sufficient,  but 
conclusive  proof  (A). 


A  person  is 
not  allowed 
to  make 
evidence  for 
himself  :  so, 
for  instance, 
a  man's  books 
are  not 
evidence  for 
him. 


A  person  is  not  allowed  to  make  evidence  for  him- 
self, so  that  a  person's  own  books  are  not  evidence 
for  him,  nor,  indeed,  is  anything  written,  said,  or 
done  by  a  person  having  an  interest,  any  evidence  for 
him.  This  is  called  self-serving  evidence,  but  many 
documents  and  facts,  not  in  themselves  evidence,  may 
be  admitted  to  refresh  a  witness's  memory  0,  for 
here  he  speaks  to  the  facts  from  separate  knowledge, 
only  assisted  by  this  extraneous  matter;  thus,  for 
instance,  a  witness  may  refer  to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary  that 
the  entry  should  have  been  made  at  the  time,  but  it  is 
sufficient  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 
point  (m).  And  where  any  memorandum  or  entry  is 
produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shewn  to  the  opponent,  who 
is  entitled  to  cross-examine  on  it  (n). 


There  are  Witnesses  are  required  to  depose  to  facts,  and  not 

of  wwes^n'^'  ^  P^®  forth  mere  matters  of  opinion,  but,  notwith- 
whichevidei.ee  standing  this,  there  are  many  cases  in  which  the 
matters  of  Opinion  partakes  in  its  nature  of  fact,  and  is,  there- 
fore, receivable  in  evidence.  In  Mr.  Powell's  valuable 
work  upon  Evidence  (p)  there  are  stated  to  be  three 
classes  of  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 


opinion  IS 
receivable. 


I .  On  questions  of  identification ;  e,g.  in  the  case  of 


{k)  20  ft  21  Vict,  a  77,  8.  62. 
{I)  Powell's  Evidence,  359-364. 

{m)  Ibid.  363.     Heywood  v.  Dodson,  44  L.  T.  285  ;  Buxton  v.  GarJU, 
44  L.  T.  287. 

(n)  Powell's  Evidence,  362. 
(o)  Page  102. 


OF  EVIDENCE  IN   CIVIL  CASES.  443 

a  long-absent  claimant  to  property,  or  in  the  case  of 
identification  of  handwriting. 

2.  To  prove  the  apparent  condition  or  state  of  a  per- 
son or  thing ;  e,g,  in  the  case  of  an  assault,  to  prove 
from  a  person's  manner  his  intention,  or  to  prove  the 
state  of  some  building  or  of  some  goods  the  subject  of 
the  action. 

3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character  by  skilled  or  scientific  witnesses ; 
e.y.  in  cases  of  terms  having,  in  some  business  or 
amongst  a  particular  class,  a  special  and  peculiar 
meaning,  or  in  cases  where  words  of  a  scientific  or 
exceptional  character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting,  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  matters  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts  of  matters  of  opinion 
is  always  received  with  caution,  and  not  a  very  great 
degree  of  weight  attached  to  it  (|?). 


The  foregoing  remarks  of  course   apply  generally,  An  affidavit 
not  only  to  oral  evidence,  but  also  to  aflSdavits  ;  but  on  interlocutory 
an  interlocutory  motion   an   affidavit   may   contain  a^^^n^dn 
statement  founded  only  on  the  deponent's  belief  with  » statement 
the  grounds  of  such  belief  (g').  thedeponenVt 

belief. 

A  document  requiring  a  stamp  cannot  be  given  in  Effect  of  the 
evidence  without  one,  except  to  prove  some  collateral  Jf  !^  ™p*"K 
matter,  t,g.  fraud  or  illegality.     There  are  some  instru-  j^^{2i|J*°* 
ments  which  require  to  be  stamped  before  execution,  stamp— time 
t,g,  articles  of  clerkship  to  a  solicitor;  but  generally &^'      ^*"*' 
after  execution,  fourteen  days  are  allowed  within  which 
to  stamp  an  agreement,  and  two  months  within  which 
to  stamp  an  instrument  under  seal ;  and  an  instrument 

( p)  See  per  Lord  Campbell,  10  CI  ft  Fin.  191 ;  and  see  also  aisity  p.  39$* 
\q)  Judicature  Act,  1875,  Order  xxxvii.  r.  3. 
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executed  abroad  may  be  stamped  within  two  months 
after  being  received  in  the  United  Kingdom.  If  not 
stamped  within  these  times,  the  unstamped  instrument 
can  only  be  stamped  on  payment  of  the  unpaid  duty 
and  a  penalty  of  ;£^io,  and  also,  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  ;£^io,  of  in- 
terest on  such  duty  at  the  rate  of  £$  per  cent,  per 
annum  from  the  day  upon  which  the  instrument  was 
first  executed  up  to  the  time  when  such  interest  is 
equal  in  amount  to  the  unpaid  duty  (r). 

Who  objeots  If  an  instrument  is  not  stamped,  or  has  been  insuf- 
of  su^f  ^'^^^  ficiently  stamped,  when  tendered  as  evidence,  the  op- 
ponent may  object  to  it  on  that  ground ;  but,  strictly, 
it  is  the  place  of  the  ofiicer  whose  duty  it  is  to  read 
the  instrument  to  call  the  attention  of  the  judge  to 
the  fact ;  and  even  then,  if  the  instrument  is  one  which 
may  legally  be  stamped  after  execution,  it  may,  on 
payment  to  such  officer  of  the  amount  of  the  unpaid 
duty  and  the  aforesaid  penalty  payable  on  stamping, 
and  also  on  payment  of  a  further  sum  of  ;£^i,  be  re- 
ceived in  evidence,  saving  all  just  exceptions  on  other 
grounds  (5). 

III.  Caaei  of  HI.  Coses  of  Privilege. — It  has  been  pointed  out,  in 
priyilege.  discussing  the  subject  of  libel  and  slander,  that  there 
are  certain  circumstances  in  which  a  party  is  privileged 
U>  make  assertions  which  in  ordinal  cies  would  be 
libellous  or  slanderous,  but  which  are  from  such  cir- 
cumstances prevented  from  being  so  (t).  So,  also,  in 
matters  of  evidence,  generally  speaking  a  witness  must 
answer  all  questions  put  to  him  relating  to  the  subject- 
matter  of  the  action,  or  in  any  way  relevant  to  it ;  but 
there  are  certain  cases  in  which,  from  special  circum- 


(**)  33  A  34  Vict  c  97,  a.  15.  The  Commissioners  of  Inland 
Revenue  have,  however,  in  special  cases,  power  to  remit  or  reduce  the 
penalty  on  memorial  to  them. 

(<)  Sect  16. 

[t)  See  antCy  pp.  347,  348. 
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stances,  either  the  witness  is  privileged  from  being 
obliged  to  disclose  the  matter,  or  some  third  person 
has  a  right  to  object  to  his  doing  so. 

There  are  two  chief  cases  of  privilege,  viz. : 

1 .  A  witness  is  not   compellable  to  disclose   any  i.  Faets  that 
matter  that  may  tend  to  criminate  himself,  or  to  ex-  J^^te. 
pose  himself  to  a  penalty  (u)  ;  and 

2.  Professional    communications   between    counsel,  2.  Profeidonal 
solicitors,  or  their  clerks,  and  their  clients,  made  in^l)^'""**^ 
confidence,   cannot  be   disclosed  without  the   client's 
consent,  nor  can  a  client  be  compelled  to  disclose  any 
communication  made  in  confidence  to  his  professional 

adviser  (x). 

As  to  the  first  case  of  privilege. — ^The  question  at  where  a 
once  presents  itself,  who  is  to  be  the  person  to  judge  JJjmr 
of  whether  or  not  a  question  asked  has  a  tendency  to  privilege  on 

.     .  ,  .  ,  ,      the  ground 

cnmmate  or  to  expose  the  witness  to  a  penalty — ^the  that  his 
person  asked  the  question,  or  the  presiding  judge  ?  J^JJ to™*^ 
The  dicta  upon  the  point  are  conflicting,  some  judges  ^™H?/^^ 
havins:  held  that,  as  the  witness  is  oblicfed  to  pledire  mbmitted 
himself  that  he  believes  his  answer  will  tend  to  this  the  Court  °o 
eflect,  he  is  to  be  left  to  exercise  his  own  discretion  (y);  u^^have**^*^ 
and  other  judges  having  held  that  the  witness  has  not  that  effect, 
this  discretion,  but  must  satisfy  the  Court  that  there 
is  a  reasonable  probability  of  the  question  having  this 
efiect(2;).     It  is  submitted  that  the  latter  rule  is  the 
correct  one,  for  otherwise  a  witness  might,  acting  on 
his  own  discretion,  refuse  to  answer  questions  upon  this 
ground  without  the  slightest  reason  for  so  refusing. 


(u)  Powell's  Evidence,  loS. 

{x)  Ibid.  118. 

ly)  See  per  Maule,  J.,  and  Jervis,  C.J.,  in  Fisher  y.  Ronalds,  12  C. 
B.  762. 

(2)  Reg.  V.  OarbeUy  I  Den.  236 ;  Reg.  ▼.  Boyes.  I  B.  ft  S.  311  ;  and 
see  per  Parke,  B.,  in  Osborne  v.  London  Docks  Co.,  10  Ex.  698. 
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A  witDCM  is 
not  always 
bound  to 
answer  a 
question 
tending  to 
degrade  him. 


Where  a  question  is  asked  a  witness  which  will  not 
actually  tend  to  criminate  him  or  expose  him  to  anj 
penalty,  but  is  yet  one  the  answer  to  which  may  tend 
to  degrade  him,  if  it  is  not  actually  material  to  the 
issue,  but  merely  some  point  tending  to  affect  his 
character  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer  it  (a). 


This  first  case  of  privilege  has  always  been  wider  in 
equity  than  at  law ;  for  in  equity  any  question  the 
answer  to  which  might  subject  the  witness  to  any 
pains  or  penalties,  or  to  ecclesiastical  censure,  or  a  for- 
feiture of  interest,  has  been  held  to  be  within  the 
rule  (b)  ;  and  it  is  presumed  that,  as  the  rules  of  equity 
are  now  generally  to  prevail  (c),  this  is  now  the  case 
in  all  divisions  of  the  High  Court  of  Justice. 


A  wife  cannot 
be  oompeUed 
to  answer 
a  question 
that  may 
tend  to 
criminate 
her  husband. 


Although  there  was  formerly  some  doubt  on  the  point 
at  law  (d),  yet  in  equity  there  was  no  doubt  that  the 
rule  of  privilege  upon  this  ground  extended  not  only  to 
a  man  himself,  but  also  to  his  wife,  so  that  a  wife  could 
not  be  compelled  to  answer  any  question  which  might 
expose  her  husband  to  such  consequences  (e).  And, 
for  the  reason  mentioned  at  the  end  of  the  last  pre- 
ceding paragraph,  it  is  submitted  that  there  can  now 
be  no  doubt  upon  the  point  in  any  division  of  the 
court. 


No  privilege  -^  witness  cannot  object  to  answer  any  question  upon 

by  reason  that  the  mere  cTound  that  his  answer  mic^ht  expose  him  to 

answer  might  •    -i        . .        /  ^\  o  ir 

expose  witness  a  ClVll  action  (/J. 
to  a  civil 
action. 

A  witness  may      A  witness  may,  of  course,  waive  his  privilege  and 

waive  his  to 

privUege  and    answer  at  his  peril,  for  he  is  the  party  concerned,  and 


(a)  PoweU's  Evidence,  117. 

(b)  Ibid. 

(r)  Judicature  Act,  1873,  ■•  25  (ii). 
(d)  See  Poweirs  Evidence,  no. 

(c)  Cartwright  v.  Orten^  8  Ves.  410. 
(/)  Powell's  Evidence,  ill. 
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if  he  chooses  to  waive  the  privilege  that  the  law  allows  answer  a 
him,   there   is  nothing  to   prevent  his  doing  so  (g),  2J*ndingto 
There  are  several  C€ises  in  which  it  has  been  expressly  pjimin**®  k^» 

^  '^  II  he  onooaes. 

provided  by  different  statutes  that  a  witness  cannot 
refuse  to  answer  questions  to  which  they  refer  on  the 
ground  that  the  answers  would  criminate  him,  but  that 
such  answers  shall  not  be  used  against  him  in  a  criminal 
proceeding  arising  out  of  the  same  transaction  (h). 

As  to  the  second  chief  ground  of  privilege^  this  is  of  In  the  caae  of 
a  very  different  nature,  for  in  the  first  case  the  privi-  ?ommunica- 
lege  is  always  the  witness's  own,  which  he  may  at  his  pri^^e*ia 
option  waive,  but  in  this  case,  where  counsel,  solicitors,  the  client's, 
or  their  clerks  are  witnesses,  the  privilege  is  not  theirs, 
but  that  of  their  client's,  and  it  is  not  in  such  a  case  the 
witness  who  may  waive  the  privilege,  but  the  client ; 
and  if  the  client  does  not  so  waive  it,  then  the  witness 
is  not  allowed  to  make  any  such  disclosure  (i).     And 
for  this  case  of  privilege  to  exist,  it  is  not  necessary  that  in  cases  of 
the  position  of  solicitor  and  client  should  be  actually  upon  this 
subsisting  at  the  time,  it  is  quite  suflScient  if  it  has  rehSJonsiilp 
existed  at  some  past  time,  and  the  communication  in  of  solicitor 
question  took  place  whilst   that   relationship   existed,  need  not  be 
This  rule  of  privilege  is  founded   upon  principles  of  ®J"J|^** 
public  policy,  for  if  some  such  rule  did  not  exist,  no 
man  would  know  what  he  was  safe  in  disclosing  to  his 
professional  adviser  (A). 

A  solicitor  employed  to  obtain  the  execution  of  a  Solicitor, 
deed,  and  who  is  one  of  the  witnesses,  is  not  precluded  ^Stnew  **''*' 
on  the  ground  of  breach  of  professional  confidence,  from  ^L^^® 
giving  evidence  as  to  what  passed  at  the  time  of  exe- 
cution, by  which  the  deed  may  be  proved  invalid  (/). 


(g)  Powell's  Evidence,  ill. 
(A)  Ibid. 

(i)   WiUm  V.  Jtattall,  4  T.  R.  759. 

(k)  See,  per  Lord  Brougham,  Bolton  v.  Corporation  of  Liverpoof,  i  M« 
&  K  94. 
(0   Crawcour  v.  Salter,  L.  R.  18  Ch.  D.  30 ;  45  L.  T.  62. 
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A  client  »lso 
cannot  be 
compelled  to 
discioM 
confidential 
eomiDonica- 
tions  nude 
to  hiB  pro> 
fensional 
adviser. 
The  client 
can  alwiiys 
waive  the 
priTilege. 


The  student  will  observe  that  part  of  the  role  in  this 
class  of  cases  of  privilege  is  also  that  a  client  cannot 
be  compelled  to  disclose  any  communication  made  in 
confidence  to  his  professional  adviser  (m)«  This  seems 
to  follow  naturallv,  upon  the  same  reasoning,  and  here, 
of  course,  the  privilege  is  that  of  the  witness.  This 
privilege  of  the  client  can  always  be  waived  by  him ; 
and  if  waived,  a  witness  who  has  objected  to  answer 
on  the  ground  of  his  client's  privilege  most  then 
answer  it. 


It  in  for  a 
nolicitor  to 
decide 
whether  a 
document  he 
ia  called  on 
to  produce  is 
privileged. 


It  seems  that  a  solicitor  called  upon  to  prodace  any 
document  of  his  client's,  must  exercise  his  own  dis* 
cretion  as  to  producing  it,  and  that  it  is  not  for  the 
judge  to  decide  whether  or  not  it  ought  to  be  pro- 
duced (n). 


A  communica- 
tion made  to 
a  solicitor, 
but  not  for 
the  puriKwe 
of  obtaining 
advice,  is  not 
within  the 
privilege. 


A  communication  made  by  a  client  to  bis  solicitor, 
not  for  the  purpose  of  obtaining  advice,  but  for  the 
purpose  of  obtaining  information  upon  some  matter  of 
fact,  or  for  some  purpose  other  than  in  the  ordinary 
position  of  solicitor  and  client,  is  not  within  this  case 
of  privilege  (o). 


A  document 
privihiged  in 
a  solicitor's 
hands  is  not 
privileged 
if  he  parti 
with  it. 


No  privilege 
in  tne  case 
of  medical 
men  and 
clergymen. 


Although  some  document  originally  in  a  solicitor's 
possession  would,  had  it  remained  in  his  possession, 
have  been  privileged,  yet,  if  he  has  parted  with  it  to 
some  other  person,  although  he  should  not  have  done 
80,  yet  the  privilege  is  gone,  and  it  may  be  given  in 
evidence  by  the  party  into  whose  possession  it  has 
come  (p). 

This  case  of  privilege  does  not  extend  beyond  the 
persons  named  (q) ;  thus,  medical  men  (r)  and  clergy- 


(m)  Ante,  p.  445. 

(n)   Volant  v.  Soyer,  13  C.  B.  231. 

(0)  See  Poweiri  Evidence,  126,  and  case  there  referred  ta 

Ip)  See  Cleave  ▼.  Jon^i,  21  L.  J.  (Ex.)  105. 

(7)  See  ante^  p.  445. 

(r)  Lee  v.  IlammerUm^  12  W.  R.  975. 
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men  (s)  are  not  within  the  role,  though  some  doubts 
have,  however,  been  thrown  out  as  to  the  latter  (t). 

Letters  between  a  country  solicitor  and  his  town  Oommanioa- 
agents  are  privileged  from  production  (u) ;  so  also  are  pre^udioe."*^^ 
all  communications  in  or  with  reference  to  litigation 
which  are  expressed  to  be  "  without  prejudice." 

In  addition  to  the  foregoing  may  be  mentioned  two  Some  other 
other  cases  of  privilege,  which,  however,  are  of  much  ^vUege. 
less  importance  in  civil  proceedings  than  the  two  chief 
cases  that  have  been  given.  The  first  is,  that  a  witness 
cannot  be  asked,  and  will  not  be  allowed  to  state,  any 
facts,  or  to  produce  any  documents,  the  disclosure  of 
which  may  be  prejudicial  to  any  public  interest  (x),  e.g. 
in  the  case  of  some  high  documents  of  State.  The 
second  is,  that  evidence  may  sometimes  be  excluded  in 
a  civil  case  on  the  ground  of  indecency  (y) :  but  the 
indecency  must  be  something  of  a  very  exceptional 
character,  as  tending  to  outrage  all  conventional  pro- 
priety, or  involving  some  matter  particularly  affecting 
domestic  morality.  It  may,  however,  be  safely  stated 
that  this  rule  is  of  such  a  very  fine  nature  as  to  be 
practically  of  very  little  importance,  or,  indeed,  of  no 
importance  at  all. 

IV.  0/  some  miscdlaneoiLs  points  on  the  law  of  evi-  iv.  MuceiUt- 
dence.  Zr.^^""" 

eTidenoe. 

In  any  action  the  ontts  probandi,  or  burden  of  proof.  The  onus 
is  on  the  person  who  asserts  the  afltenative  side  of  the  tSo^yenon  ^^ 
question  (z),  that  is  to  say,  that  any  person  who  asserts  *2®^"1?  *^* 

an  action. 

(«)  Broad  v.  Pitt,  M.  &  M.  233. 

(t)  See  Powell's  Evidence,  129,  13a  A  pursuiTant  of  Heralds' 
College  is  not  in  the  position  of  a  legal  adviser,  and  communications 
between  him  and  the  person  employing  him  are  not  privileged,  Slade  r. 
Tucker,  L.  R.  14  Gh.  D.  824  ;  49  L.  J.  Ch.  644 ;  28  W.  R.  807. 

(m)  Catt  V.  TourU,  19  W.  R.  $6. 

(«)  Powell's  Evidence,  131. 

(y)  Ibid.  136. 

(z)  See  Brown's  Law  Diet.  378,  tit  "Onvm  prebandL" 
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a  fact  is  bound  to  prove  that  fact  to  sacoeed  in  liis  case, 
and  it  is  not  necessary  for  the  person  alleging  the 
negative  to  prove  it  in  the  first  instance,  and  it  is  there- 
fore at  a  trial  generally  for  the  person  on  whom  lies 
the  affirmative  to  begin.  In  all  cases,  by  the  affirma- 
tive is  not  merely  meant  the  affirmative  in  point  of 
form,  but  the  affirmative  in  substance,  and  the  true 
test  for  determining  on  whom  the  affibrmative  lies  is 
this :  If  no  evidence  was  offered,  who  would  be  unsuc- 
cessful in  the  action  ?  It  is  for  the  party  who  would 
be  unsuccessful  in  such  event  to  commence  (a). 

An  iniUnce  Instances  without  number  to  illustrate  the  foregoing 

of  thii.  remarks  can  be  easily  given.     Thus,  take  an  ordinary 

action  for  goods  sold  and  delivered :  here,  if  the  de- 
fendant in  his  statement  of  defence  denies  the  selling 
and  delivery,  or  otherwise  puts  the  question  in  issue, 
did  the  plaintiff  offer  no  evidence,  the  verdict  would  be 
for  the  defendant,  so  here  the  onus  prohandi  lies  on 
the  plaintiff;  but  if  the  defendant  admits  the  selling 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff  in  the  nature  of  setr-off,  in  this 
case,  did  he  (the  defendant)  give  no  evidence,  the  verdict 
would  be  for  the  plaintiff,  so  here  the  onus  prohandi 
lies  on  the  defendant. 

But  lometimei  But  there  are  numerous  cases  in  which,  in  ponse- 
tioITome  queiice  of  presumptions  of  the  law,  the  onus  probandi 
law  put*  the  Ues  on  the  party  on  whom  it  would  not  lie  but  for  such 
where  it  presumption.     Thus,  m   an   action  on   any  ordmary, 

oSerwSw  be.  simpl®  contract,  it  is  for  the  plaintiff  to  prove  that  the 
essentials  of  a  simple  contract  exist,  unless  the  con- 
tract is  admitted  by  the  defendant  (b) ;  but  as  bills  of 
exchange  and  promissory  notes  are  presumed  to  have 
been  given  for  a  valuable  consideration  until  the  con- 
trary is  shewn  (c),  here  it  lies  on  the  party  who  denies 

(a)  Amos  v.  BugfuB,  I  M.  &  Rob.  464. 

(6)  Ab  to  what  are  the  essentiali  of  a  simple  contract,  lee  ante,  p.  28. 

(e)  See  cmte,  p.  162, 
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the  consideration  to  prove  his  denial.  It  is,  however, 
sufficient  for  a  defendant  to  prove  something  in  the 
natare  of  fraud  in  the  prior  dealings  with  the  instru- 
ment ;  and  if  he  does  this,  the  plaintiff  is  then  bound 
to  shew  how  he  became  possessed  of  it  (d). 

Again,  where  a  person  takes  an  interest  under  a  Ab  to  the  case 
voluntary  settlement,  or  any  other  voluntary  instru- wttlomeatr^ 
ment,  and  proceedings  are  instituted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
voluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  towards  the  person 
making  such  voluntary  instrument,  he  must,  in  addi- 
tion, shew  how  the  intention  to  make  it  was  produced 
in  the  other  person  (e). 

A  child  bom  during  wedlock  is  presumed  to   be  A  ehUd  bom 
legitimate,  and  the  burden  of  proof  lies  on  the  party  weSook  u 
who  denies  his  legitimacy  (/).     There  are  also  many  ^wuJ^^ 
other  cases  in  which  the  presumption  of  the  law  puts  untuthe 
the  onus  probandi  where  it  would  not  be  but  for  that  iheim.^** 
presumption,  but  to  go  into  them  is  beyond  the  scope 
of  the  present  work  (g). 

It  has  already  been  stated  that  the  person  on  whom  Right  to 
the  affirmative  Ues  has  the  right  to  begin  (A),  but  it  has  ^f^SSSS"" 
long  been  an  established  rule  at  law  that  in  actions  of  "^i'"^"*  *«• 
libel,  slander,  and  in  respect  of  other  personal  injuries, 
or  indeed  in  any  action  where  the  plaintiff  seeks  to 
recover  actual  damages  of  an  unascertained  amount,  he 
is  entitled  to  begin,  although  the  affirmative  of  the 
issue  may  in  point  of  form  be  with  the  defendant. 

{d)  Smith  y.  Braine,  i6  Q.  B.  244. 

(e)  Per  Lord  Eldon,   Oibton  v.   Jeyu^   6  Ves.   266;  HoghUm  v. 
Eoghton,  15  Beav.  299 ;  Cooke  ▼.  LamoUe,  15  Bear.  234. 
(/)  Banbury  Peerage  Case,  i  S.  ft  S.  155. 
Q)  See  some  in  Powell's  Evidence,  2gi  et  teq. 
(A)  Ante,  p.  449. 
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Leading 
questioui 
are  not 
allowed  id  an 
examination 
in  chief. 


Leading  questions  cannot  be  put  to  a  witness  by 
the  person  on  whose  behalf  he  is  called  (i).  By  a 
^^  leading  question "  is  meant  some  question  put  or 
framed  in  such  a  form  as  to  suggest  to  the  witness  the 
answer  that  is  desired  (k).  Thus,  if  at  a  trial  it  is 
desired  to  elicit  from  a  witness  the  effect  of  a  certain 
conversation,  the  proper  way  to  put  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to  that 
effect,  and  it  is  not  allowable  to  state  in  the  question 
the  conversation  and  ask  the  witness  if  it  did  not  take 
place ;  for  this  would  be  a  leading  question  (/).  The 
reason  of  the  rule  prohibiting  leading  questions  must 
be  apparent  to  all ;  and  it  has  been  well  stated  in  Mr. 
Powell's  work  on  Evidence  (m)  to  be  "  because  the 
object  of  calling  witnesses  and  examining  them  vivd 
voce  in  open  court,  is  that  the  judge  and  jury  may 
hear  them  tell  their  own  unvarnished  tale  of  the  cir- 
cumstances which  they  are  called  to  attest." 


advene 
witness. 


Aliter  in  cross-      In  cross-examination  of  a  witness,  however,  or  even 

examination  or  .  •      x*        •        i.'   i»     i.  n  .^  i       t 

in  examination  in  exammation  m  cmet  of  an  adverse  witness,  leading 
in  chief  of  an  qu^tions  may  be  asked,  for  the  reason  of  such  question 
not  being  admitted  in  the  evidence  in  chief  is  because 
the  witness  is  presumed  to  be  desirous  of  assisting  the 
person  for  whom  he  is  called  to  give  evidence,  but  in 
cross-examination,  or  in  the  examination  in  chief  of 
an  adverse  witness,  there  can  be  no  such  presumption, 
and  the  reason  for  the  rule  failing,  it  does  not  apply. 


Poaition  of  a  If  when  an  action  is  called  on  for  trial  the  plaintiff 

defendant  if  appears,  and  the  defendant  does  not,  the  plaintiff  does 

does  not'**''*  not  uecessarily  have  judgment,  but  he  may  prove  his 

tnEJ"  **  *^*  claim  so  far  as  the  burden  of  proof  lies  on  him  (n) ; 


(»)   Poweirs  Evidence,  449. 
{k)  Brown's  Law  Diet.  307. 

{I)  See  an  instance  of  a  leading  question  in  a  criminal  case  in  Powell's 
Evidence,  450. 
(m)  Page  449. 
(n)  Judicature  Act,  1875,  Order  XXXVL  r.  18. 
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and  if  when  an  action  is  called  on  for  trial  the  defen- 
dant appears,  and  the  plaintiff  does  not  appear,  the 
defendant,  if  he  has  no  counter-claim,  is  entitled  to 
judgment  dismissing  the  action,  but  if  he  has  a  counter- 
claim, then  he  may  prove  such  claim  so  far  as  the 
burden  of  proof  lies  on  him  (o) ;  but  any  verdict  or 
judgment  obtained  where  one  party  does  not  appear 
at  the  trial  may  be  set  aside  by  the  Court  or  a  judge 
upon  such  terms  as  he  may  see  fit,  upon  an  application 
made  within  six  days  after  the  trial  (/?). 

Admissions  between  the  parties  to  an  action  may  Admiadom 
frequently  do  away  with  the  necessity  that  would  other-  ^^  tS^^*^ 
wise  exist  for  strict  evidence.     The  term  "admissions  "  '"eoeisity  of 

itnot 

is  here  used  to  denote  the  mutual  concessions  which  eridenee. 
the  par%s  to  an  action  make  in  the  course  of  their 
pleadings,  and  the  effect  of  which  is  to  narrow  the 
area  of  facts  or  allegations  requiring  to  be  proved  by 
evidence  (q).  The  most  usual  case  of  admissions  that 
occurs  in  ordinary  actions  is  the  admission  of  docu- 
ments under  a  notice  to  inspect  and  admit,  which  has 
already  been  noticed  (r)  ;  but  there  may  be  many  other 
cases  of  admissions,  e.y.,  admissions  of  facts  not  only 
in  any  pleading,  but  in  any  letter  of  one  of  the  parties, 
or  of  his  solicitor  or  agent,  unless  such  letter  has  been 
expressed  to  have  been  written  "  without  prejudice." 
It  is  therefore  usual  and  proper,  in  any  letter  written 
with  a  view  to  the  compromise  of  an  action,  to  state 
that  it  is  written  "  without  prejudice ; "  but  when  any 
letter  has  been  written  with  such  a  statement  then  all 
subsequent  letters  following  thereon  are  within  the 
rule  although  not  so  expressed  (s). 


(0)  Judicature  Act,  1875,  Order  xxxvi.  r.  19. 

(p)  Ibid,  rule  20.     See  hereon  Indermaur'g  Manual  of  Practice, 
Part  II.  ch.  5. 

(q)  Brown's  Law  Diet.  21. 
(r)  A  rUe,  pp.  397,  398. 

(1)  Uoghton  y.  HoghUm,  15  Bear.  278. 
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Effect  in  one  If  an  admission  is  made  in  some  pleading  in  one 
adnSwion**^  action,  that  pleading  can  be  given  in  evidence  in 
made  in  another  action   as   a  cogent   admission   on  his   part, 

another  action.  °  ,  i  t  i 

especially  if  it  has  been  pat  in  on  oath,  as  would  be 
the  case  in  an  answer  to  interrogatories  (t), 

AdmiBsiona  ^^^  admission  need  not  necessarily  be  in  writing,  but 

™rol*or  b^       it  may  be  by  parol,  e,g,  in  the  course  of  conversation, 
conduct,  &0.     and   acts,  conduct,  manner,  demeanour,  and  acquies- 
cence may  operate  as  admissions  if  they  can   be    so 
fairly  construed  (u). 

Effect  of  Counsel  may  at  a  trial  bind  their  clients  by  any 

collier"*  ^  admissions  they  in  their  discretion  see  fit  to  make  (x), 
agents,  &o.  ^^  agent  can  only  bind  his  principal  by  admissions 
when  the  making  of  such  admissions  comes  within  the 
scope  of  his  ordinary  and  usual  authority  (y) ;  and  a 
wife  can  only  bind  her  husband  by  her  admissions  so 
far  as  she  can  be  said  to  have  his  authority,  express  or 
impHed,  to  do  so  (z),  so  that  even  in  an  action  against 
a  husband  for  his  wife's  tort,  her  admission  of  it  cannot 
be  given  in  evidence  against  him  (a). 

An  infant  cannot  make  admissions,  nor  generally  can 
his  guardian  or  next  friend  do  so  for  him  (J). 

Admissions  when  they  exist   are  as   good   as   any 
primary  evidence. 

Jnterroga-  Interrogatories  are  frequently  used  as  a  means  to 

tonei.  obtain  admissions  from  the  opponent  in  an  action  (c). 

(0  Fleet  V.  Perrinsj  L.  R.  I  Q.  B.  536. 

(tt)  Powell's  Evidence,  247. 

{x)  See  Swinftn  y.  Svnn/en,  18  C.  B.  485. 

(y)  This  is  simply  on  the  ordinary  principle  of  the  power  of  an  agent 
to  bind  his  principal,  as  to  which  see  anUt  pp.  117,  1 18. 

(2)  This,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife 
to  bind  her  husband,  as  to  which  see  ante,  pp.  209-212. 

(a)  Dean  v.  White,  7  T.  R  112. 

(6)  Powell's  Evidence,  262. 

(c)  It  lA  not  meant  by  this  that  the  object  of  interrogatories  is  to 


OV  EVIDENCE  IN  CIVIL  CASES.  455 

Interrogatories  may  be  defined  as  a  set  of  questions 
administered  by  either  a  plaintiff  or  defendant  to  his 
opponent  in  the  course  of  an  action  before  trial,  which 
he  (the  opponent)  is  required  to  answer  upon  oath.  It 
was  always  the  practice  in  Chancery  to  administer  in- 
terrogatories, and  nearly  anything  was  allowed  to  be 
asked  in  them,  and  by  the  Common  Law  Procedure 
Act,  1854  (ei?),  interrogatories  were  also  allowed  to  be 
administered  at  common  law  by  leave  of  a  judge.  By 
the  Bules  to  the  Judicature  Act,  1875  («),  it  is  now 
provided  that  "  the  plaintiff  may  at  the  time  of  deliver- 
ing his  statement  of  claim,  or  at  any  subsequent  time 
not  later  than  the  close  of  the  pleadings,  and  a  defen- 
dant may  at  the  time  of  delivering  his  defence,  or  at 
any  subsequent  time  not  later  than  the  close  of  the 
pleadings,  without  any  order  for  that  purpose,  and 
either  party  may  at  any  time  by  leave  of  the  Court  or 
a  judge  deliver  interrogatories  in  writing  for  the  ex- 
amination of  the  opposite  party  or  parties,  or  any  one 
or  more  of  such  parties,  with  a  note  at  the  foot  thereof 
stating  which  of  such  interrogatories  each  of  such  per- 
sons is  required  to  answer;  provided  that  no  party 
shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  party  without  an  order  for  that  purpose."  It 
may,  however,  be  noticed  that  it  is  the  practice  of  the 
Court  to  discourage  the  delivery  of  interrogatories 
unless  actually  necessary,  and  they  are  not  generally 
allowed  until  after  defence  (/). 


obtain  admissions,  for  this  is  not  so,  the  rule  as  to  their  object  being 
correctly  stated  by  Mr.  Griffith,  in  his  notes  to  Order  xxxi.  of  the  Judi- 
cature Act,  1875  (see  Griffith's  Judicature  Acts,  31 1 ),  as  follows  :  **  The 
object  of  interrogatories  is  to  afford  to  the  interrogator  information 
upon  matters  peculiarly  within  the  knowledge  of  the  party  interrogated, 
which  may  assist  the  interrogator  in  making  his  case  ;  not  to  try  the 
cause  on  admissions  of  the  party  interrogated,  or  to  break  down  the 
case  set  up  by  him.'*  But,  although  this  is  so,  yet  incidentally,  of 
course,  admissions  are  obtained  from  the  party  interrogated,  and  prac- 
tically, this  is  often  the  chief  object  of  the  interrogatories. 

{d)  17  k  18  Vict.  c.  125.  s.  51. 

(«)  Order  xxxi.  r.  i. 

(/)  See  hereon  Indermaur's  Manual  of  Practice,  73,  74. 
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Effect  of 
payment  into 
oourt  in  an 
action. 


Payment  into  court  also  operates  as  an  admission  by 
the  defendant  to  a  certain  extent.  Formerly  a  defen- 
dant coald  generally  only  pay  money  into  court  when 
a  fixed  liquidated  sum  was  sued  for  {g) ;  but  now  it 
is  provided  that  in  any  action  to  recover  a  debt  or 
damages  the  defendant  may  at  any  time  after  service 
of  the  writ,  and  before  or  at  the  time  of  delivering  his 
defence,  or  by  leave  of  the  Court  or  a  judge  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satis- 
faction or  amends  Qi). 


As  under  the  old  system  of  pleading  the  plaintiff 
might  declare  simply  generally,  as  for  goods  sold  and 
delivered,  without  stating  any  particular  date,  or  might 
declare  on  some  special  contract,  there  was  a  difference 
in  the  effect  of  payment  into  court.  Where  the  decla- 
ration was  simply  general  (i)  the  effect  was  only  to 
admit  that  the  plaintiff  had  a  cause  of  action  to  the 
amount  paid  in  upon  some  contract,  so  that  it  was  still 
necessary  for  the  plaintiff  to  prove  the  actual  contract, 
but  in  the  other  case,  i.«.,  where  the  plaintiff  declared 
on  some  special  contract,  the  payment  into  court 
admitted  that  very  contract  and  a  liability  on  it  to 
that  extent  (A).  Under  the  new  practice,  however, 
where  a  statement  of  claim  has  been  delivered,  this  dis- 
tinction it  is  presumed  cannot  exist  e^y  longer,  as  all 
material  facts,  dates,  &c.,  are  stated  in  it,  which  puts 
the  plaintiff's  statement  of  claim  in  the  same  position 
always  as  a  former  declaration  on  a  special  contract, 
and  payment  into  court  now  in  such  a  case  will  operate 
as  an  admission  on  the  contract  specified,  and  of  a 
liability  thereon  to  the  extent  of  the  amount  paid  in. 

So  also  if  the  payment  into  court  is  made  before  the 


{g)  See  however  as  to  payment  into  oourt  in  cases  of  libel,  cmUf  pp. 
319,  320. 

(A)  Judicature  Act,  1875,  Order  xxx.  r.i  ;  Indermaur's  Manual  of 
Practice,  71,  72. 

(»)  That  is  to  say,  in  cases  of  the  ordinary  indebitatui  counts. 

ik)  See  Arch.  Nisi  Prius,  119 ;  Chit  Arch.  1371. 
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statement  of  claim  has  been  delivered,  if  in  the  indorse- 
ment on  the  writ  the  particular  contract  is  mentioned, 
the  payment  in  will  have  the  same  effect,  but  if  the  in- 
dorsement on  the  writ  is  simply  general  in  its  nature, 
then  the  payment  into  court  will  only  admit  a  liability 
to  that  extent  on  some  contract,  leaving  it  for  the 
plaintiff  to  prove  the  contract  as  formerly  on  a  general 
declaration. 


"  Every  allegation  of  fact  in  any  pleading  in  an  Ad  admiuion 
action,  not  being  a  petition  or  summons,  if  not  denied  SJJ^denying^ 
specifically  or  by  necessary  implication,  or  stated  to  be  *onUm*d  ^"^ 
not  admitted  in  the   pleading  of  the  opposite  party,  any  pleading, 
shall  be  taken  to  be  admitted,  except  as  against  an 
infant,  lunatic,  or  person  of  unsound  mind  not  so  found 
by  inquisition  "  (/). 


There  has  always  been  a  great  distinction  between  Former 
the  mode  of  taking  evidence  at  Common  Law  and  in  fh"e*m^e  of" 
Chancery.     At  Common  Law  it  was  taken  vivd  voce  in  t»king 

''  evidence  at 

Court  on  the  hearing  of  the  cause,  but  in  Chancery  common  law 
it  was  generally  by  affidavit  (m).     Now,  however  (n),  in  chancery, 
all  divisions  of  the  court,  in  the  absence  of  an  agreement  Provwionsof 

1  1  .  11  .  -I  1  /T.  -1      .     *^®  Judicature 

between  the  parties  to  take  the  evidence  by  affidavit,  Act,  1875, 
the  witnesses  at  the  trial  of  any  action,  or  at  any  r.  j.®*^ 
assessment  of  damages,  are  to  be  examined  vivd  voce 
in  open  court,  but  the  Court  or  a  judge  may  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read.  It 
is  also  provided  that  upon  any  motion,  petition,  or 
summons  evidence  may  be  given  by  affidavit ;  but  the 
Court  or  a  judge  may,   on   the  application  of  either 


[I)  Judicature  Act,  1875,  Order  xix.  r.  17. 

{m)  There  might,  however,  have  been  a  vivd  voce  examination  by 
consent  or  direction  of  the  Court  or  a  judge.  See  15  ft  16  Vict,  c  86  ; 
Order  v.,  Feb.  1861,  rules  3  and  10 ;  DanieFs  Chancery  Practice,  799. 

(n)  Judicature  Act,  1875,  Order  xxxvif.  r.  I. 
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The  attend- 
ance of  a 
witnesi  at  a 
trial  is 
procured  by 
9uhp€tna, 


party,  order  the  attendance,  for  cross-examination,  of 
the  person  making  any  such  affidavit  (o). 

The  attendance  of  a  witness  at  a  trial  to  give  evi- 
dence is  procured  by  subpoena,  which  is  a  writ  by 
which  a  person  is  commanded  to  appear  at  a  certain 
time  and  place  (p).  When  the  oral  testimony  only  of 
a  witness  is  required,  the  subpoena  issued  is  called  a 
mbposna  ad  testificandum  ;  when  he  is  required  to  pro- 
duce any  documents  it  is  called  a  subposna  duces  tecum, 
A  witness  must  be  paid  with  his  subpoena  his  reasonable 
expenses,  and  if  a  material  witness,  having  been  so 
served,  does  not  duly  attend,  he  is  liable  to  an  action  (y) 
or  to  be  attached  for  contempt  of  court  in  not  obeying 
the  subpoena. 


How  evidence        The  evidence  of  a  witness  resident  in  India,  or  any 

procured  when     .  v  /»  •%  •» «-   •     j.    >      j        •    •  -i         j     •        ^_,    •      j 

awitne«8         Other  01  her  Majesty  s  dommions  abroad,  is  obtamed 
resides  abroad  \yy    applying    to    the   Court   for   a  mandamus  to  the 

m  one  of  our        •'^       *^*^  "^      o 

colonies,  tribunals    there    to    examine    the    witness,    and    such 

examination,  upon  being  returned,  is  allowed  and  read, 
and  deemed  good  evidence  (r). 


or  in  Ireland 
or  Scotland, 


If  in  an  action  here  a  witness  resides  in  Ireland  or 
Scotland,  a  subpoena  cannot  be  issued  against  him  as 
of  course,  but  the  Court  or  a  judge  has  power,  on  ap- 
plication made  for  that  purpose,  to  allow  a  subpoena 
to  issue  (s). 


or.  where  ^^   cases    of  a   witness    being  abroad  not  in    her 

onTofou^***  ^^  Majesty's  dominions,  the  only  mode  of  getting  his  evi- 

colonies.  dence,  if  he  cannot  attend,  is  by  issuing  a  commission 

for  his   examination,   by  which   a   certain  person    or 


(o)  Order  xxxviL  r.  2.  As  to  the  practice  when  the  parties  consent 
to  take  the  evidence  by  affidavit,  see  Order  xxxviii.  See  also  Inder- 
maur*s  Manual  of  Practice,  125,  126. 

ip)  See  Brown's  Law  Diet  511. 

iq)  As  to  the  damages  recoverable  in  such  a  case,  see  ante,  p.  41& 

(r)  See  13  Geo.  3,  c.  63,  s.  44,  and  I  Wm.  4,  c.  22. 

(<)  17  k  18  Vict.  c.  34,  B.  I. 
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certain  persons  are  delegated  to  take  his  evidence  (t). 
K  on  such  commission  the  witness  refuses  or  neglects 
to  attend  to  be  examined,  the  commissioner  or  commis- 
sioners may,  after  written  notice  requiring  his  attend- 
ance, apply  to  the  local  courts  there  for  an  order  to 
compel  his  attendance  (u). 

If  a  witness  is  too  ill  to  attend  at  the  trial,  or  if  from  Where  a 
age  or  other  infirmity  he  is  unable  to  do  so  without  attend  at  the 
great    danger   to    himself,  or   is    about  to  leave  ^^0^^^^^^^^ 
country,  so  that  his  evidence  may  possibly  be  lost,  the  be  taken  before 

■m     .  ,        m  •         .-I  ^     M      At       r^       ±         ^^  examiner. 

party  desiring  his  evidence  may  apply  to  the  uourt  or 
a  judge  for  his  examination,  either  before  one  of  the 
official  examiners  of  the  court  or  some  special  ex- 
aminer to  be  appointed  (x).  The  Court  has,  indeed, 
a  very  wide  power  as  to  depositions  now,  the  4th  rule 
of  Order  xxxvn.  of  the  Judicature  Act,  1 875,  being  as 
follows :  "  The  Court  or  a  judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for  the  pur- 
poses of  justice,  make  any  order  for  the  examination 
upon  oath,  before  any  officer  of  the  court,  or  any  other 
person  or  persons,  and  at  any  place,  of  any  witness  or 
person,  and  may  order  any  deposition  so  taken  to  be 
filed  in  the  court,  and  may  empower  any  party  to  any 
such  case  or  matter  to  give  such  deposition  in  evidence 
therein  on  such  terms,  if  any,  as  the  court  or  judge 
may  direct." 

In  a  matter  between  the  same  parties  on  the  same  when  a 
issue,  as  on  a  former  trial  the  depositions  of  a  witness  a  i^eiuled^^ 
at  such   former  trial  may  be  used  if  he  be  dead  or!^*Do«"?a 

1       i*        t  11  1  Tii»n       former  trial 

cannot  be  found,  or  has  been   subpoeaned  and  fallen  may  be  read, 
ill  on  the  way  (y).     The  reason  why  the  trial  must  be 
between  the  same  parties,  is  that  a  person  who  was  not 


{i)  See  Powell's  Evidence,  441. 

(u)  6  &  7  Vict  c.  82,  B.  5. 

(x)  Judicature  Act,  1875,  Order  xxxvii.  rr.  I  and  4. 

\y)  Powell's  Evidence,  217. 
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a  party  to  the  former  action  has  had  no  opportunity  of 
cross-examining  the  witness  (z). 

It  is  for  the  We  have  seen  in  the  foregoing  pages  that  there  are 

decfde  on  the   niany  kinds  of  proof  that  may  be  tendered  that  cannot 
admUsibility    ^j.  ousfht  not  to  be  received.     It  is  for  the  presidinef 

of  evidenoe ;      .  °  .  ....  .      ^^ 

but  it  is  for  judge  to  determine  as  to  the  admissibility  of  particular 
decideon the  evidence.  There  is  also  another  and  a  still  more  im- 
given°toit?^  portant  point,  viz.,  as  to  the  credence  to  be  given  to 
a  witness,  for  very  often  evidence  of  a  most  con- 
flicting character  is  given  at  a  trial.  It  is  for  the  jury 
to  decide  on  the  point  of  credence,  for  they  sit  to  try 
the  facts  of  the  case,  and  in  exercising  their  judgment 
they  should  regard  the  whole  circumstances  con- 
nected with  a  witness,  they  should  look  to  his  de- 
meanour and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest,  straightforward,  and  true 
manner,  and  whether  he  appears  to  be  an  over-zealous 
witness,  unduly  anxious  to  befriend  the  party  on 
whose  behalf  he  is  called,  in  which  case  he  must  be 
regarded  with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 
only  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 
witness  may  have  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings  as  some  criterion  on  the  all-important 
question  of  truth. 

(z)  Powell's  Evidence,  217. 
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Abatement 

of  a  nuisance,  296,  297. 

Acceptance 

and  receipt  of  goods  within  1 7th  section  of  Statute  of 

Frauds,  83-86. 
Of  bills.  See  Bills  of  Exchange. 

Accident, 

A  person  not  liable  for  accidental  injury  if  free  from 

fault,  317. 
But  otherwise  if  any  negligence,  or  if  the  party  was 

doing  an  unlawful  act,  317. 
Liability  for  fire  caused  by,  384. 
What  will  be  an  inevitable  accident,  386,  387. 

Accidental  Injury, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  317. 

Accord  and  Satisfaction. 

A  smaller  sum  cannot  satisfy  a  greater,  but  something 

different  may,  226. 
Definition  of,  and  generally  as  to,  233,  233. 
The  value  of  the  satisfaction  cannot  be  inquired  into, 

Provision  of  Judicature  Act,  1873,  as  to,  233,  234. 

Acknowledgment, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  49, 

213. 
An  unqualified  admission  of  account  being  open   is 

sufficient,  49. 
Must  always  be  in  writing,  49,  239. 
Effect  of,  by  one  of  several,  239,  240. 
Must  have  been  made  before  action,  240. 
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Actio  personalis  moritur  cum  persona, 
Meaning  of  maxim,  374. 
Exceptions  to  it,  288,  321,  374,  379. 

Actual  Partner  :  See  Partnership. 

Admissibility  op  Evidence  :  See  Evidence. 
It  is  for  judge  to  decide  as  to,  460. 
Distinction  between  admissibility  and  credence,  460. 

Admissions, 

An  unqualified  admission  of  an  account  being  open 
is  a  sufficient  acknowledgment  to  revive    statute- 
barred  debt,  49. 
On  a  notice  to  inspect  and  admit,  438,  439. 
Meaning  of  "saving  all  just  exceptions,"  439. 
May  do  away  with  necessity  of  strict  evidence,  453. 
Effect  of,  if  made  in  some  other  action,  454. 
May  occur  by  parol,  or  even  by  conduct,  454. 
Effect  of,  by  counsel,  agents,  &c,  454. 
Infants  cannot  make,  454. 

Answers  to  interrogatories  may  produce,  454,  455. 
Payment  into  Court  may  operate  as  an  admission,  456, 

457. 
May  occur  by  omitting  to  deny  any  allegation  contained 

in  any  pleading,  457. 

Adultery  Proceedings, 

Parties  to,  are  competent  witnesses,  435. 

Adverse  Witness 

May  be  contradicted,  434. 

If  intended  to  contradict  him  by  a  writing  his  attention 
must  first  be  called  to  it,  434,  435. 

Advertisement, 

Action  may  be  brought  for  reward  offered  by,  32. 

Affidavit, 

When    used    on    an    interlocutory  application,    may 
contain  a  statement  founded  upon  deponent's  belief, 

443- 
Agent  :  See  Principal  and  Agent. 

Agreement  :  See  Simple  Contract — Combination. 

Agricultural  Fixtures,  61-63. 
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Aliens, 

Who  are,  218. 

Their  position  prior  to  and  since  the  Naturalization 
Act,  1870,  218,  219. 

Alterations  in  Instrument, 

Effect  of,  after  execution,  153,  154,  246. 

Ambiguity, 

Eule  as  to  admissibility  of  evidence  to  explain,  24. 
Difference  between  patent  and  latent,  24,  25. 
Distinction  as  stated  by  Lord  Chief  Justice  Tindol,  24, 

25- 
The  case  of  Goss  v.  Lord  Nugent ,  25. 

If  an  instrument  is  so  ambiguous  as  to  make  it  doubtful 

if  a  bill  or  note,  it  is  in  the  election  of  the  holder  to 

treat  it  as  either,  159. 

Ameliorative  Waste — 298,  note  (u). 

Animals, 

As  to  property  in,  306-308. 
Injuries  done  by  and  to,  309-3 1 2. 

Annuity, 

Definition  of,  4*9. 

Writing  is  necessary  under  the  Annuity  Act,  49. 

Apology, 

No  defence  in  case  of  libel,  353. 

But  may  be  given  in  evidence  in  mitigation  of  damages, 

353- 
Special  provision  in  the  case  of  libels  in  newspapers,  353, 

354. 

Apportionment  op  Kent, 
Provisions  as  to,  74. 

Apprentice  :  See  Master  and  Servant. 

A  master  is  bound  to  provide  medical  attendance  for 
indoor  apprentice,  though  not  for  an  ordinary  servant, 

193- 
Is  liable  to  be  reasonably  chastised  by  master,  329. 

Appropriation  op  Payments, 
The  rule  as  to,  224,  225. 
Exception  to  general  rule,  225. 

Creditor  may  appropriate  even  to  a  statute-barred  debt, 
225. 
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Arrest, 

When  a  constable  may  arrest  without  warrant,   333, 

334. 
When  a  private  person  may  arrest  another,  334,  335. 

Power  of  pawnbrokers  to,  335. 

Under  the  Debtors  Act,  1869,  33^>  337- 

Distinction  between,  and  imprisonment  for  debt,  339. 

Liability  for  malicious  arrest,  339. 

Definition  of  malicious  arrest,  339. 

Assault  and  Battery, 

Definitions  of  assault  and  of  battery,  322,  323. 

What  will  constitute  an  assault,  323,  324. 

Instances  of  assaults,  324,  325. 

A  mere  passive  act  cannot  amount  to,  325. 

Consenting  to  an  assault,  325. 

Distinction  between,  325. 

May  amount  to  mayhem,  326. 

An  action  may  be  brought  here  for,  though  committed 
abroad,  326. 

May  be  justifiable  in  defence  of  one's  person,  or  in  de- 
fence of  husband,  wife,  child,  relative,  neighbour,  or 
friend,  326,  327. 

Or  in  defence  of  one's  property,  327,  328. 

Or  on  account  of  a  person's  peculiar  position,  328,  329. 

May  be  committed  indirectly,  as  by  the  throwing  of  a 
squib,  329. 

May  be  committed  irrespective  of  malice,  329. 

Remedies  for,  330. 

Wife  cannot  sue  her  husband  for,  not  even  if  she  has 
since  been  divorced,  330. 

Damages  recoverable  in  respect  of,  417,  418. 

Assignment  of  Leases 
Must  be  by  deed,  55. 

Assurance, 

Definition  of,  173. 

Three  things  impliedly  warranted  in  a  marine  policy, 

174. 
Contracts  of  fire  and  marine  assurance  are  contracts  of 

indemnity,  174,  175. 
But  contracts  of  life  assurance  are  not,  175. 
Bights  in  respect  of  insurance  by  vendor  of  house  he  has 

agreed  to  sell,  175. 
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AssuRANOB — continued. 

Wager  policies  not  allowed,  175. 

A  person  to  insure  must  have  an  insurable  interest,  but 
a  person  may  insure  his  own  life,  or  a  wife  her  hus- 
band's, 175,  176. 

Under  Married  Women's  Property  Act,  1882,  assurance 
may  be  affected  for  separate  use  of  wife  and  children, 
subject  to  rights  of  creditors,  176. 

There  must  be  no  concealment  in  effecting  a  policy,  the 
maxim  of  caveat  emptor  not  applying,  176,  177. 

Effect  of  suicide  on  a  policy,  177. 

Life  and  marine  policies  are  by  statutes  assignable,  138, 

177- 
Damages  recoverable  in  actions  on  fire  and  life  policies 

respectively,  416. 

Atheists, 

Rule  as  to  evidence  of,  formerly,  432. 
May  now  give  evidence  under  provisions  of  32  &  33 
Vict.  c.  68,  433. 

Attesting  Witness, 

When  it  is  necessary  to  call,  437,  438. 

Course  when  he  is  dead  or  cannot  be  found,  440. 

What  it  is  sufficient  for  him  to  depose  to,  440. 

Attorney  :  See  Solicitors. 
Warrant  of,  9. 

Provisions  in  Conveyancing  Acts,  1881  and  1882,  as 
to  powers  of,  121,  note  (/). 

Attornment  Clause, 

Instrument  containing,  requires  registration,  65,  note 

(x). 
Creates  a  tenancy,  65,  note  (x). 

Auctioneer, 

How  he  may  be  liable  for  conversion,  313. 

Average, 

General  and  particular,  169,  170. 


B 

Bailiff  :  See  Distress. 

Has  no  claim  for  his  fees  against  solicitor  employing 
him,  185. 

2  G 
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Bailments  :  See  also  particular  titles. 
Generally,  99-115. 
Lord  Holt's  division  of,  99. 
The  cases  of  Cogga  v.  Bernard  and  Wilson  v.  Brett^  99, 

100. 
Distinction  between  a  pawn,  a  lien,  and  a  mortgage, 

102. 
As  to  pawnbrokers,  102-104. 
Carriers,  105-112. 
Innkeepers,  11 2-1 14. 
Another  division  of,  114,  115. 

Banker  and  Customer  :  See  Cheque. 
Relation  between,  162. 

Statutory  provisions  as  to  bankers'  books  in  evidence, 
422,  note  {u). 

Bankruptcy, 

Right  of  trustee  in,  to  disclaim  onerous  property,  73. 

In  event  of,  goods  comprised  in  a  bill  of  sale  pass  to 
trustee  if  in  bankrupt's  possession,  89. 

Married  woman  cannot  be  made  a  bankrupt  unless 
trading  apart  from  husband,  208. 

Generally  as  an  excuse  for  the  non- performance  of  con- 
tracts, 246-248. 

Mode  of  procedure  to  make  a  person  bankrupt,  246, 
247. 

When  bankrupt  gets  his  discharge,  246,  247. 

The  order  of  discharge  forms  a  valid  excuse  for  non- 
performance of  contracts,  247. 

When  liquidation  and  composition  proceedings  dis- 
charge a  debtor,  247,  248. 

Barristers 

Cannot  recover  their  fees,  182. 

Contracts  between,  and  clients  as  to  their  services  void, 
182. 

Battery  :  See  Assault  and  Battery. 

Beadle 

Is  justified  in  forcibly  removing  a  person  disturbing  a 
congregation,  329. 

Belief  :  See  Evidence. 

An  affidavit  on  an  interlocutory  application  may  contain 
a  statement  founded  only  on  deponent's  belief,  443. 
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Beyond  Sbas  :  See  Limitation  of  Actions. 
Meaning  of,  236. 

Bills  op  Exchange  and  Promissory  Notes. 

This  subject  now  governed  by  Act  of  1882,  139. 
Definitions  of  a  bill,  a  promissory  note,  and  a  cheque, 

139- 
Advantages  derived  from,  140,  141. 

Forms  of,  141,  142. 

When  negotiable,  142. 

What  is  a  sufficient  acceptance,  142,  143. 

Two  classes  of  persons  liable  on  bills  and  notes,  143. 

Acceptance  for  honour  or  supra  protest,  143. 

Referee  in  case  of  need,  143. 

Accommodation  acceptance,  144. 

The  giving  of  parol  evidence  to  shew  no  consideration, 

144 

Acceptance  of,  may  be  either  general  or  qualified,  145. 

Distinction  between  general  and  qualified  acceptance, 

145- 
Position  of  indorsers  of  bills  or  notes,  146. 

Right  of  party  to  whom  instrument  payable  to  order 
transferred  without  indorsement,  146. 

Blank  indorsement  may  be  converted  into  special  in- 
dorsement, 146. 

Indorsement  may  be  restrictive,  146. 

Effect  of  an  indorsement  **8an8  recours^^  146. 

Effect  of  accepting,  making,  or  indorsing  '^perproCy^^  147. 

Liability  of  an  executor  or  administrator  making, 
accepting,  or  indorsing,  147. 

How  bills  and  notes  may  be  made  payable,  147^  148. 

Days  of  grace,  148. 

Statute  of  Limitations  runs  from  date  of  instrument 
payable  on  demand,  148. 

Meaning  of  the  term  "usance,"  148,  149. 

Non-dating  or  wrong  dating  of  instrument,  149. 

As  to  presentment  and  notice  of  dishonour  generally, 
149-152. 

Notice  of  dishonour,  150-152. 

Time  for  giving  it,  151,  152. 

Exception  to  the  rule  requiring  notice  of  dishonour, 

152,  153- 
Effect  of  alterations  after  execution,  153,  154. 
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B1LL8  OF  Exchange  and  Promissory  notes — continued. 

Difference  in  transfer  of  bills  or  notes  before  and  after 
becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 

154,  155- 
WTiat  is  a  sufficient  consideration  for  bill  or  note,  156. 

Forgery  of  a  bill  or  note  cannot  confer  any  title,  156, 

157. 
How  liability  on  bills  and  notes  may  be  discharged, 

157. 
When  noting  and  protesting  necessary,  158. 

Difference  between  an  inland  and  a  foreign  bill,  158. 

Rules  as  to,  when  laws  conflict,  158,  159. 

Keceipt  on  back  of  a  bill  or  note  requires  no  stamp, 

159- 
If  it  is  doubtful  whether  an  instrument  is  a  bill  or  note, 

it  is  in  the  election  of  the  holder  to  treat  it  as  either, 

159- 
Effect  of  loss  of  a  bill  or  note,  160. 

Rights  in  such  a  case,  160. 

Bills  and  notes  carry  interest,  160,  161. 

Procedure  on  bills  and  notes  under  18  &  19  Vict,  c 

67,  and  recent  rules  of  April  1880,  161. 
Summary  of  differences  in  bills  and  notes  from  other 

simple  contracts,  161,  162. 
Infants  not  liable  on,  201. 
Bills  or  notes  given  for  gaming  debts  are  not  absolutely 

void,  but  only  to  be  taken  to  be  given  upon  an 

illegal  consideration,  270. 

Bill  of  Lading, 

What  it  is,  172. 

Difference  between,  and  a  charterparty,  172. 
Indorsement  of,  may  affect  right  to  stop  in  transitu,  88. 
This  rule  now  applies  to  indorsement  of  all  documents 
of  title,  90. 

Bills  of  Sale, 

Provisions  of  Bills  of  Sale  Acts,  1878  and  1882,  and 

generally  as  to,  96-98. 
When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  64. 

Boarding-house  Keepers, 
Liability  of,  114. 


GENERAL  INDEX.  469 

Books,  &c, 

Bankers'  books,  provision  as  to  admission  in  evidence, 

422,  note  (u). 
A  person's  own,  are  not  evidence,  but  he  may  refresh 

his  memory  by  reference  to  them,  442. 
Companies'  books,  &c.,  like  provision,  442,  note  (u). 

Bottomry  Bond, 

Definition  of,  &c.,  171. 

In  such  a  security  the  Usury  Laws  never  had  any  appli- 
cation, 171. 

Breach  op  Contract, 

Consequences  flowing  from,  20. 

Breach  of  Promise  op  Marriage, 

Ratification  of  promise  of  marriage  made  during  in- 
fancy gives  no  right  of  action,  198. 
Damages  recoverable  for,  417. 
In  actions  for,  parties  are  now  competent  witnesses, 

435; 
Plain tiflTs  evidence  must  be  corroborated,  435. 

Brokers, 

Difference  between,  and  factors,  123. 

Burden  op  Proop, 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

449,  450. 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  450. 
Onus  of  proof  where  a  voluntary  settlement  is  called  in 

question  is  on  the  person  taking  the  benefit,  451. 
Child  bom  during  wedlock  is  presumed  legitimate,  45 1. 

Business, 

When  entries  in  the  course  of,  admitted  in  evidence, 
429. 


Captain  or  Master  of  a  Ship 

Has  power  during  voyage  to  sell  or  hypothecate  ship 

and  cargo,  169. 
Generally  he  has  unlimited  discretion  how  to  act,  169. 
Jettison,  169. 
May  imprison  or  reasonably  chastise  sailors,  329. 
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Carribr, 

Definition  of  a  common  carrier  of  goods,  105. 

Liability  of  carriers  of  goods  at  Common  Law,  106. 

Reason  of  extensive  liability,  104,  105. 

Provisions  of  the  Carriers'  Act,  106,  107. 

Provisions  of  the  Railway  and  Canal  Traffic  Act,  108. 

Railway  and  Canal  Traffic  Act,  does  not  apply  to  con- 
tracts by  companies  to  carry  beyond  the  limits  of 
their  own  line,  109. 

Provisions  of  the  Railway  Regulations  Act,  109,  no. 

Duty  of  carrier  of  goods,  no. 

As  to  carriage  by  a  railway  company  over  their  own  and 
another  line,  no. 

Who  is  to  sue  the  carrier,  no. 

As  to  carrying  dangerous  goods,  no,  in. 

As  to  railway  passengers'  personal  luggage,  in. 

As  to  goods  deposited  in  a  cloak-room,  in. 

Liability  for  injuries  to  passengers,  in,  112. 

Liability  of ,  by  sea,  172,  173. 

Damages  recoverable  against,  414,  415. 

Cases, 

For  index  of,  see  anie,  pi  xxv. 

Cattle, 

Obligation  as  to  fencing  out,  288,  289. 

Caveat  Emptor, 

Meaning  and  instance  of  the  rule,  94. 

But  the  rule  of,  does  not  apply  to  the  contract  of  insur. 

ance,  177. 
As  to  furnished  houses,  76. 

Certified  Conveyancers 

May  recover  their  fees,  181. 

Champerty, 

Definition  of,  265. 

Character, 

Master's  position  as  to  giving  character  to  his  servant, 

194. 
Evidence  affecting  a  person's  character,  430. 
Persons  of  infamous  character  may  yet  give  evidence, 

433- 
Charities, 

Liability  for  contract  made  on  behalf  of,  189,  190. 
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Chartkrpartt, 

What  it  is,  172. 

Difference  between,  and  a  bill  of  lading,  172. 

Chemists  and  Druggists 

Cannot  recover  for  advice,  185. 

Cheque, 

Definition  of  a,  139. 

The  rules  as  to  bills  and  notes  generally  apply  to,  163. 

Time  within  which  it  should  be  presented,  and  conse- 
quences of  non-presentment,  164. 

When  a  cheque  deemed  overdue,  163,  164. 

Consequences  of  a  banker  paying  a  forged  cheque  or  a 
cheque  with  the  indorsement  forged,  164. 

A  banker  cannot  recover  the  amount  of  a  cheque  from  a 
person  to  whom  he  has  paid  it  on  discovering  that  his 
customer's  account  has  been  overdrawn,  164. 

Crossing  of,  165-167. 

Crossing  it  "not  negotiable,"  166. 

Case  of  Smith  v.  Union  Bank  of  London,  167,  note  (e). 

When  a  good  tender,  231. 

Child  :  See  Infants — Parent  and  Child. 

Eule  as  to  when  testimony  of  children  is  admitted,  437. 
If  born  during  wedlock  presumed  legitimate,  451. 

Chose  in  Action, 

Definition  of,  137. 

Not  generally  assignable,  but  exceptions,  137,  138. 

Provision  of  Judicature  Act,  1873,  as  to,  138,  139. 

Clergymen 

Have  no  privilege  as  to  giving  evidence,  448-449. 

Cloak-Room, 

Liability  of  a  railway  company  for  goods  deposited  in, 
III. 

Clubs, 

Liability  for  contracts  made  on  behalf  of,  189,  190. 

Code, 

As  to  advantages  of,  2,  3. 
First  attempt  at,  3,  note  (c). 

Cognovit, 

Definition  of,  8. 

Essentials  as  to  execution  of,  8. 

Difference  between,  and  a  warrant  of  attorney,  9. 
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CoLusioN :  See  Contributory  Negligence. 

Duty  as  to  remoying  obstruction  in  the  case  of,  383. 

Combination. 

When  provision  of  a  trust  deed  void,  188,  note  {z). 
Of  employers  to  decrease  or  limit  wages  illegal,  264. 
Of  employees  to  increase  wages  also  illegal,  264. 
This  is  subject  to  Trade  Unions  Act,  1871,  264. 

Common  Law. 
Origin  of,  i. 
As  distinguished  from  equity,  3. 

Companies, 

Difference  between  limited  and  unlimited,  188,  189. 
More  than  twenty  persons  cannot  carry  on  business 

without  registration  as  a  company,  188. 
Combination  by  more  than  twenty  persons,  188,  note  (x). 
Contracts  by,  189. 

Statutory  provision  as  to  various  documents  in  evidence, 
422,  note  (u). 

Comparison  op  Handwriting, 
Proof  by,  439,  440. 

Composition, 

As  to  rights  against  a  surety  after  accepting  a  composi- 
tion, 44,  45. 

With  creditors  as  an  excuse  for  non-payment  of  a  con- 
tract, 247,  248. 

CoMPUi^iON :  See  Duress. 

Money  paid  under  compulsion  of  law  cannot  be  re- 
covered back  as  money  had  and  received,  249,  250. 

Consideration, 

What  is  a  valuable,  15,  16. 

What  is  a  good,  16. 

A  simple  contract  must  have  a  valuable,  16. 

A  deed  does  not  require  one,  16. 

But  though  not  requiring  one  it  is  liable  practically  to 

be  called  in  question  in  three  ways,  through  want  of 

it,  16,  17. 

Whether  it  is  sufficient  cannot  be  inquired  into,  32,  33. 
Must  appear  on  the  face  of  a  written  simple  contract, 

except  in  two  cases,  33,  34. 
The  exceptions  are  (i)  Bills  and  Notes ;  (2)  Guarantees, 

33,  34. 
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Consideration — continued. 

May  be  either  executed,  executory,  concurrent,  or  con- 
tinuing, 34. 
When  an  executed  consideration  will  support  a  promise, 

34,  35- 

A  merely  moral  consideration  is  not  sufficient  for  a 

simple  contract,  36,  37. 
But  a  moral  obligation  which  was  once  a  legal  one  is, 

37. 
As  to  an  impossible  consideration,  38,  39. 

A  pre-existing  debt  is  sufficient  for  the  handing  over  of 

a  negotiable  instrument,  156. 

Constable, 

As  to  liabQity  of,  333,  334. 

Entitled  to  notice  before  action,  333. 

Demand  for  warrant  must  be  made,  333. 

Course  then  to  be  taken,  333. 

When  he  may  arrest  without  warrant,  333,  334. 

Construction  of  Contracts, 
Rules  for,  21-26. 

Contempt  op  Court,  335,  336. 

Contracts  :  For  particular  contracts,  see  other  titles. 
Different  divisions  of,  6,  7. 
Of  record,  7. 
Specialties  and  simple  contracts,  differences  between, 

13-18. 
Express    and    implied    contracts,   difference    between, 

18,  19. 
Executed  and  executory  contracts,  difference  between, 

19. 
Rules  for  construction  of  contracts,  21-26. 
When  an  agent's  authority  to  sign  must  be  by  writing, 

48. 
As  to  land  generally,  51-76. 

One  party  to  a  contract  cannot  sign  for  the  other,  49. 
When  a  liability  on  contract  arises,  221,  222. 
When  an  action  may  be  brought  before  the  time  for 

performance,  221,  222. 
Performance  of  contracts  generally,  223-234, 
Excuses  for  the  non-performance  of,  234-250. 
Illegality  of  a  contract  is  never  presumed,  259,  260. 
Distinction  between  contracts  and  torts,  279. 
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Contracts — continued. 

Stricter  principles  observed  in  assessing  damages  for 

breaches  of  contracts  than  in  respect  of  torts,  406. 
Damages  recoverable  in  various  particular  cases,  409- 
420. 

Contradiction 

Of  an  adverse  witness  when  allowed,  434,  435. 

Contribution 

Not  allowed  between  wrongdoers,  but  is  allowed  in 
contract,  283,  and  283,  note  (c). 

Contributory  Negligkncb, 
Definition  of,  387,  388. 
Instance  of,  388. 

The  doctrine  of,  applies  to  children,  &c.,  389. 
A  master  is  liable  for  his  servants,  389. 
Doctrine  of,  does  not  apply  to  ships,  389,  390. 
Provisions  of  the  Merchant  Shipping  Act,  1873,  390. 
Doctrine  of,  is  founded  on  the  maxim,  Volenti  non  fit 
injuria^  390. 

Conversion, 

Meaning  of,  302. 

Distinction  between,  and  trespass,  302. 

Instances  of,  312. 

May  occur  by  ratification  of  another's  act,  312. 

Any  wrongful  intermeddling  with  goods  is  sufficient  to 

sustain  an  action  for,  313. 
When  a  demand  is  necessary  before  action  for,  313. 
Justification  of,  314,  316. 
Who  is  the  person  to  sue  for,  319. 
Remedy  for,  319,  320. 

Copyright, 

Definition  of,  178. 
Term  for  which  it  exists,  &c.,  1 79. 
Enactment  of  Act  of  1882  as  to  music,  179. 
Right  in  article  in  an  encyclopaBdia,  179. 
Assignable  by  mere  entry  in  register,  179. 
Rights  in  case  of  infringement  of,  1 79. 

Corporation, 

Definition  of,  187. 

May  be  either  sole  or  aggregate,  187. 

Contract  with  a,  188. 
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Counsel 

Cannot  recover  their  fees,  182. 

May  bind  their  clients  by  admissions,  45  4. 

Counterclaim  :  See  Set-off. 

Country  Notes, 

When  a  good  tender,  231. 

Covenant, 

To  pay  all  taxes,  &c.,  59. 

Credence, 

It  is  for  a  jury  to  decide  as  to  credence  to  be  given  to  a 

witness,  460. 
Distinction  between  admissibility  and  credence,  460. 

Crimes, 

Distinction  between,  and  torts,  276,  277. 

Criminals, 

Formerly  were  not  good  witnesses,  433. 
But  they  now  are,  433,  434.    Z 

Witness  may  be  questioned  as  to  his  criminality,  and 
after  denial  conviction  proved,  434. 

Crossed  Cheques, 

Former  position  as  to,  165,  166. 
Case  of  Smiih  v.  Union  Bank  of  London,  167,  note  (e). 
Statute  of  45  &  46  Vict  c.  61,  as  to,  167,  note  (e). 
Different  modes  of  crossing,  166. 

Custom, 

Rights  are  sometimes  given  by,  59,  60. 
Customs  are  subject  to  the  maxim,  ^^  Expressum  facit 
cessare  taciturn"  60. 

D 

Damages, 

Generally  as  to,  391-401. 

Definition  of  the  term,  391. 

Distinctions  between  liquidated  and  unliquidated,  391- 

395- 
Difference  between  nominal,  general,  and  special,  395. 

A  greater  amount  of  than  claimed  cannot  be  awarded,  397. 

New  trial  may  be  granted  on  the  point  of,  397. 

An  action  need  not  necessarily  be  for,  398-400. 

Recovered  against  several  may  be  levied  entirely  on  one, 

400. 
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Damages — continued. 

Liability  of  an  executor  or  administrator  for,  400,  401. 

Need  not  always  be  assessed  by  a  jury,  401. 

Measure  of,  generally,  401-409. 

Must  not  be  too  remote,  401-406. 

Caused  by  dealing  with  goods  not  according  to  contract, 

404. 
Arising  prior  to  cause  of  action  cannot  be  recovered, 

though  subsequent  damages  sometimes  may  be,  404, 

405- 

When  defendant's  motive  may  be  considered  in  assess- 
ing, 405- 

Need  not  necessarily  be  the  legal  consequences  of  de- 
fendant's acts,  406,  407. 

Interest  as  damages,  407,  408. 

Double  and  treble,  409. 

May,  under  Judicature  Act,  1875,  ^  obtained  by  a  de- 
fendant in  an  action  against  plaintiff,  409. 

Recoverable  for  breach  of  contract  to  sell  or  buy  land, 
409-411. 

For  trespass  or  other  injury  to  land  may  sometimes  be 
recovered  both  by  actual  occupier  and  reversioner, 
411,  412. 

For  breach  of  contract  to  buy  or  to  deliver  goods,  412- 
414. 

For  breach  of  warranty,  414. 

Against  carriers,  and  particularly  in  actions  under  Lord 
Campbell's  Act,  414-416. 

On  fire  and  life  policies,  416. 

In  respect  of  injuries  to  land  and  nuisances,  416,  417. 

For  seduction  or  breach  of  promise  of  marriage,  417. 

For  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  and  libel  and  slander,  418. 

Against  a  non-attending  witness,  418. 

Against  a  sheriff  for  negligence,  419. 

By  a  servant  against  a  master  for  wrongful  dismissal,  420. 

Damnum  sine  injuria. 
Meaning  of,  4,  276. 

Where  there  is  both  damnum  and  injuria  then  there  is  a 
cause  of  action,  5. 

Danoerous  Goods, 

Liability  in  respect  of,  370. 
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Days  of  Grace,  148. 

Deaf  or  Dumb  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  436. 

Death 

Does  not  revoke  a  continuing  guarantee  until  notice,  44 
Effect  of  death  of  husband,  on  wife's,  power  to  bind  him 

for  necessaries,  120,  and  note  (c). 
Of  principal  revokes  agent's  authority,  120,  121. 
Special  provisions  on  this  last  point  with  regard  to 

powers  of  attorney,  121,  note  (/). 
Usually  puts  an  end  to  right  of  action,  but  there  are 

exceptions,  288,  321,  374,  379. 
What  damages  are  recoverable  under  Lord  Campbell's 

Act,  415,  416. 
Presumption  as  to,  after  seven  years,  430,  431. 

De  bene  esse 

Taking  evidence,  459. 

Debt:  See  Imprisonment — Arrest. 

When  interest  recoverable  on,  407,  408. 

Deeds 

May  pfove  themselves  after  thirty  years,  431. 
Provisions  of  Vendors  and  Purchasers  Act^  1874,  as  to 
recitals  in,  432. 

Defence 

Of  one's  land  is  justifiable,  289. 
Or  of  one's  goods,  317. 

Assault  and  battery  committed  in  defence  of  person  or 
property  justifiable,  327. 

Del  credere  Agent,  122. 

Demand 

Sometimes  necessary  before  bringing  an  action  for  conver- 
sion, 313. 

Dentists, 

Recent  statutory  provision  as  to,  186. 

Depositions, 

When  deposition  by  a  deceased  witness  in  a  former  trial 

may  be  read,  459,  460. 

Detinue, 

Former  action  of,  320. 

Direct  and  indirect  Evidence, 
Difference  between,  421,  422. 
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DiscHABOB  OF  LIABILITY :  See  Accord  and  Satisfactiok — 
Payment. 

Disclaimer, 

Trastee  in  bankruptcy  may  disclaim  onerous  property,  73. 
Time  for  so  doing,  73. 
Effect  of,  73,  74. 

Does  not  affect  the  rights  of  persons  other  than  the 
bankrupt,  73,  74. 

Distress, 

What  it  is,  65. 

Requisites  to  enable  a  landlord  to  distrain,  65. 

Right  of,  may  be  given  by  an  attornment  clause  in  a 
mortgage  if  registered,  65,  note  {x). 

Things  exempted  from,  66-68. 

Dogs  may  be  taken  in,  68. 

Bill  or  note  taken  for  rent  does  not  extinguish  right  of, 
68. 

Maxim  of  every  man's  house  is  his  castle,  68. 

Landlord  may  follow  goods  clandestinely  removed,  69. 

Manner  of  making  a  distress,  69,  70, 

Forcible  entry  not  allowed  in  making,  68,  69. 

After  expiration  of  lease,  or  by  an  executor  or  adminis- 
trator is  good,  70.  ' 

Decision  in  Six  Carpenter^  Case,  and  provision  of  1 1 
Geo.  2,  c  19,  &  19,  thereon,  70. 

Replevin,  71. 

Divorce 

Does  not  give  a  woman  a  right  of  suing  her  husband  for 
torts  committed  by  him  during  the  coverture,  330. 

Dogs, 

Owners  liable  for  injuries  done  by,  309-311. 
As  to  scienter,  310,  311. 
Injuries  to,  311,  312. 

Dormant  Partner:  See  Partnership. 

Double  Damage,  409. 

Drunkards:  See  Intoxicated  Persons. 

Dumb  or  Deaf  Persons 

Are  good  witnesses  if  of  sufficient  understanding,  436. 

Duress, 

What  is  meant  by,  218. 


GENERAL  INDEX.  479 

Duress — contiimecL 

Persons  under,  not  liable  on  their  contracts,  218. 
Money  paid  under  compulsion  of  legal  process  cannot 
be  recovered  back,  249,  250. 

Duty, 

Entries  made  in  course  of  business  and  discharge  of 

duty  are  admitted  as  evidence,  429. 
Difference  between,  and  entries  made  against  interest, 
429. 

E 

Earnest, 

What  is  meant  by,  83. 
Easements,  290. 

Ejectment, 

Tenant  liable  to  be  ejected  on  breach  of  covenants,  but 
relief  given  in  certain  cases,  74,  75. 

In  respect  of  non-payment  of  rent  and  as  to  prior  de- 
mand, 66. 

The  subject  of  ejectment  for  non-payment  of  rent  not 
affected  by  Conveyancing  Act,  1881,  66. 

Provisions  of  Conveyancing  Act,  1881,  as  to  relief 
against  forfeitures  of  leases,  69. 

Employers, 

Common  Law  liability  of,  for  injuries  to  servants,  377, 

378. 
Provision  of  Employers'  Liability  Act,  1880,  378-380. 

Entry, 

On  premises  must  not  be  forcible,  68,  69. 

Entries, 

When  entries  made  by  deceased  persons  are  admissible, 
427-429. 

Ejusdem  Generis, 
The  rule  of,  271. 

Equitable  Defences,  248,  249. 

Escrow, 

Meaning  of,  13. 

Estoppel, 

Grenerally,  10,  14,  15. 

Tenant  is  estopped  from  denying  his  landlord's  title,  58. 
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Estoppel — continued. 

The  doctrine  of  estoppel  does  not  prevent  illegality 
being  set  up,  259. 

Evert  Man's  House  is  his  Castle, 
Maxim  of,  68. 

Evidence, 

Generally  as  to,  421-432. 

Direct  and  indirect,  421,  422. 

Primary  and  secondary,  422. 

Primary  must  always  be  given  where  possible,  422,  423. 

Except  in  the  case  of  bankers'  books,  and  also  certain 

documents  in  the  case  of  companies,  422,  note  (u). 
Object  of  notice  to  produce,  423. 
No  degrees  of  secondary,  423,  424. 
Subpcena  duces  tecum,  424,  458. 
Hearsay,  definition  of,  424. 
Cases  in  which  hearsay  is  admitted,  425-430. 
Different  cases  in  which  presumptions  furnish  evidence, 

430-432. 
Belief  in  a  God  was  formerly  necessary  to  render  a 

person  a  competent  witness,  but  not  now,  432,  433. 
Criminals  and  infamous  persons  are  now  good  witnesses, 

433- 
As  to  contradiction  of  an  adverse  witness,  434. 

Persons  interested  in  result  of  an  action  are  now  good 

witnesses  in  it,  435,  436. 
In  adultery  and  breach  of  promise  cases,  now  the  parties 

are  competent  witnesses,  435,  436. 
In  breach  of  promise  cases,  plaintiff's  evidence  must  be 

corroborated,  435. 
Evidence  of  idiots  and  lunatics,  436. 
Evidence  of  deaf  and  dumb  persons,  436. 
Evidence  of  children,  437. 
When  necessary  to  call  an  attesting  witness,  437. 
Different  ways  of  proving  instruments  not  requiring 

attestation,  438. 
Object  of  notice  to  inspect  and  admit,  438,  439. 
Meaning  of  admission  "  saving  all  just  exceptions,"  439. 
As  to  proof  by  comparison  of  handwriting,  439,  440. 
What  is  sufficient  for  an  attesting  witness  to  depose  to, 

440. 
Mode  of  proving  a  will  at  a  trial,  441,  442. 
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EviDENOB — continued, 

A  person  is  not  allowed  to  make  evidence  for  himself, 

442. 

When  evidence  consisting  of  matters  of  opinion  is  re- 
ceivable, 442,  443. 

Affidavits  used  on  interlocutory  application  may  con- 
tain statements  as  to  belief,  443. 

Effect  of  not  stamping  an  instrument  within  the  proper 
time,  443. 

Privilege,  meaning  of,  444,  445. 

A  witness  is  not  bound  to  disclose  anything  that  will 
criminate  himself,  445. 

Nor  a  wife  that  will  criminate  her  husband,  446. 

A  witness  not  always  bound  to  answer  questions  tend- 
ing  to  degrade  him,  446. 

No  ground  of  privilege  that  witness  may  be  exposed  to 
a  civil  action,  446. 

Professional  communications,  445,  447,  448. 

No  privilege  in  the  case  of  medical  men  and  clergymen, 
448,  449. 

Communications  '* without  prejudice"  are  privileged, 
449. 

Miscellaneous  cases  of  privilege,  449. 

Ontia  probandi  is  on  the  person  asserting  affirmative  in 
an  action,  449,  450. 

Unless  the  presumption  of  the  law  puts  it  elsewhere, 

4501  451- 
Presumption  in  case  of  a  voluntary  settlement,  45 1. 

Presumption  as  to  legitimacy,  451. 

As  to  leading  questions,  452. 

Effect  of  plaintiff  or  defendant  not  appearing  at  a  trial, 

452»  453« 
Admissions  may  do  away  with  necessity  of  strict  proof, 

453- 
Effect  in  one  action  of  admission  made  in  another, 

454. 
Admission    may  be    by  parol    or   even  by  conduct, 

454. 
Effect  of  admissions  by  counsel,  agents,  &c.,  454. 

Admissions  cannot  be  made  by  an  infant,  454. 

Admissions   are    as    good  as  any  primary  evidence, 

*  454. 
As  to  interrogatories,  454,  455. 

2  H 
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EYiDJssa&^eontinued. 

As  to  payment  into  Court  in  an  action,  456. 
Admissions  may  occur  by  not  denying  an  all^;ation 

contained  in  any  pleading,  457. 
Mode  of  taking,  457,  458. 
How  attendance  and  evidence  of  witneseea  piocoredy 

458,  459- 

Course  when  a  witness  is  prevented  from  attending  at 

a  trial,  459. 
When  a  deposition  on  a  former  trial  may  be   read, 

459,  46a 

Functions  of  judge  and  jury  as  to,  460. 

Examiner, 

When  evidence  taken  before,  459. 

EXOHANQB, 

Origin  of  the  system  of,  139. 

Ex  DOLO  MAIiO  NGN  ORITUR  AOTIO,  256,  257. 

Executed  Consideration,  34-36. 

Executed  Contracts,  19. 

Execution, 

Effect  of,  on  land,  12. 
Effect  of,  on  goods,  306. 

Executors  and  Administrators, 

Provisions  of  Statute  of  Frauds  as  to  their  contracts, 

41. 
How  they  should  accept,  make,  and  indorse  bills  or 

notes,  147. 
Effect  of  a  creditor  appointing  his  debtor  executor, 

245,  246. 
When    they    may    maintain    action    notwithstanding 

maxim  aciio  personalis  moritur  cum  persond^  288, 

32i»  374,  379- 
Liability  of,  in  an  action,  400,  401. 

Executory  Consideration,  38. 

Executory  Contracts, 
Generally,  19,  20. 

When  a  liability  on,  may  arise  before  the  time  for  pay- 
ment of,  221,  222. 

Express  Contracts  and  Implied, 
Difference  between,  18,  19. 
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EXPRBSSUM  FAGIT  CB8SARE  TAGITUM,  1 9,  60. 
£x  TURPI  GAUSi  NON  ORITUR  AGTIO,  283. 


F 

Fagtors, 

Difference  between,  and  brokers,  133. 

Their  power  to  bind  their  principals  by  pledging  at 

Common  Law  and  under  the  Factors'  Acts,  123- 

126. 
For  the  Factors'  Acts  to  apply  the  position  of  factor  or 

agent  must  have  existed,  125. 
Case  of  George  v.  Clagett^  126,  127.    . 

Falsb  Imprisonment, 
Definition  of,  331. 

Distinction  between  an  actual  and  a  constructiye  deten- 
tion, 331. 
Cases  in  which  imprisonment  justifiable,  33 1-339 • 
As  to  the  liability  of  justices  and  constables,  332- 

334. 
A  person  obtaining  a  warrant  is  not  liable  for  false 

imprisonment,  333. 

When  a  constable  may  arrest  without  warrant,  333, 

334. 
When  a  private  person  is  justified  in  arresting  another,^ 

334»  335- 
As  to  detention  for  contempt  of  court,  and  for  debt, 

&c,  335-337- 
Damages  recoverable  for,  418. 

False  Bbprbsentation  :  See  Fraud. 

Father  :  See  Parent  and  Child. 

Felony, 

Action  may  be  brought  although  in  respect  of  a,  278. 

Fbnges, 

Liability  to  repair,  288,  289,  372,  373. 

Ferogious  Animals, 

Injuries  done  by,  309-311. 

The  doctrine  of  scienter,  309-311. 

Finder  op  Goods, 

His  rights,  305,  306. 
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FiRBS :  See  Assurances 

As  to  liability  in  respect  of  injuries  through  accidental 
fires,  298,  384. 

Fish, 

As  to  property  in,  306,  307. 

Fixtures, 

What  are,  6o, 

Must  be  removed  during  tenancy,  60. 
Originally  fixtures  not  remoyable,  61. 
Cases  in  which  they  are  now  removable,  61-63. 
Agricultural  fixtures,  61-63. 

Contracts  for  the  sale  of,  need  not  be  in  writing,  63,  64. 
When  a  mortgage  requires  registration  as  a  bill  of  sale, 
64. 

Foreign  and  Inland  Bills, 
Differences  between,  158. 

Forfeiture  of  Leases, 

Relief  in  respect  of,  74i  75> 

FOROERT, 

No  title  can  be  obtained  through,  156,  157. 

Fraud, 

Position  with  regard  to  Statutes  of  Limitation,  242. 
Definition  of,  in  law,  and  what  representations  sufficient 

to  constitute,  251,  252. 
May  be  legal  or  moral,  252. 
Legal  without  moral  fraud  not  sufficient,  252. 
As  to  liability  of  plaintiflF  for  his  agent's  fraud,  253. 
Difference  between  a  false  representation  and  a  war- 

ranty,  254. 
Provision  of  13  Eliz.  c.   5,  and  decision  in  Twyntt^s 

Casey  254,  255. 
An  instrument  may  be  a  fraud  under  13  Eliz.  c.    5, 

even  as  against  subsequent  creditors,  256. 
Provision  of  27  Eliz,  c  4,  256. 

This  last  statute  does  not  apply  to  pure  personalty,  256. 
Recent  decisions  on  it  as  to  leaseholds,  256. 
Ex  dolo  mcUo  non  oritur  actio,  256,  257. 
Position  as  to  a  false  representation  if  believed  to  be 

true,  257. 
Need  not  go  to  the  whole  of  the  contract,  258. 
In  pari  delicto  potior  est  conditio  defendentis  et  possi- 

dentiSy  258. 


GENERAL  INDEX.  485 

Fraud — continuecL 

If  a  person  obtains  goods  by  fraud  and  disposes  of  them 

to  an  innocent  party,  yet  the  latter  is  liable  to  be 

sued,  304. 
But  otherwise  if  property  in  the  goods  passed,  304. 

Frauds,  Statute  of, 

Provisions  of,  generally,  40-47,  82. 

As  to  the  memorandum  required  by  the,  47,  48. 

When  an  agent  within,  must  be  authorized  by  writing, 

48. 
Provisions  of,  as  to  land,  40,  41,  51-56. 
Provisions  of,  as  to  goods,  83-86. 

Freight,  172. 

Furnished  House, 

Condition  on  taking,  76. 


G 

Game, 

As  to  property  in,  307. 

Provisions  of  Ground  Game  Act,  1880,  307. 

Gaminq  Contracts,  266. 

Difficult  to  sometimes  determine  whether  a  contract  is 

by  way  of  gaming,  266,  267. 
Cases  on  the  subject,  24a 
As  to  the  position  of  a  stakeholder,  267-269. 
What  is  a  lawful  game  within  8  &  9  Vict  c  109,  sect. 

18,  269. 
As  to  horse-racing  and  lotteries,  269,  27a 
Bills  or  -notes  given  for  gaming  contracts  are  not  void, 
but  to  be  taken  as  upon  an  illegal  consideration,  270. 
Wager  policies,  271. 

General  Average,  170. 

General  Damages  :  See  Damages. 

General  or  Public  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  425. 

Goods, 

Contracts  for  the  sale  of,  generally,  77-86. 

When  the  property  in  goods  passes,  and  effect  thereof, 

77-81,  250,  304. 
Provisions  of  Statute  of  Frauds  as  to,  82. 
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^  Goods — continued. 

I  Provisions  of  Lord  Tenderden's  Act  as  to,  82,  83* 

As  to  an  acceptance  and  receipt  of  goods  within  the 
17  th  section  of  the  Statute  of  Frauds,  83-^6. 

Bights  of  vendor  for  breach  by  vendee,  91,  92. 

I  As  to  warranty,  92-96. 

Torts  affecting — two  divisions  of,  302. 
Title  to  goods,  303-308. 
t  Sale  in  market  overt,  303. 

II  Distinction  between  trespass  and  conversion,  and  par- 
j  ticular  instances,  &c.,  308-313. 

I  Interpleader,  314,  315. 

J  Justification  of  trespass  or  conversion,  315-317. 

[  Miscellaneous  points  as  to,  including  defence  and  re- 

I  caption,  317-321. 

Goodwill, 
I  Sale  of,  and  right  of  vendor  as  to  setting  np  fresh 

I  business  and  soliciting  former  customers,  260. 

I  Grace,  \ 

■  Days  of,  148. 

No  days  of,  in  the  case  of  instruments  payable  on. 
demand,  at  sight,  or  on  presentation,  148. 

Ground  Game,  307. 

Guarantee  :  See  Surety. 

Must  always  be  in  writing,  by  Statute  of  Frauds,  41, 

42, 
A  promise  made  to  a  debtor  himself,  however,  need  not 

be,  42. 
Provision  of  Mercantile  Law  Amendment  Act  as  to, 

42,  43- 

H 
Hagknet  Carriages, 

Position  of  person  letting  out,  369. 

Handwriting, 

Comparison  of,  439,  440. 

Hearsay  Evidence, 
Definition  of,  424. 
Cases  in  which  it  is  admitted,  425-430. 

Holding  :  See  Landlord  and  Tenant. 

A  defendant  to  bail  in  a  civil  action,  338,  339. 
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HORSB, 

Special  provisions  as  to  the  sale  of,  304. 

House, 

Condition  on  taking  a  furnished  house,  76. 

Horse-raging,  269. 

HusR^LND :  See  Married  Woman. 

Liability  of,  and  position  generally  with  regard  to  his 
wife,  203-215. 


Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  lunatic,  215. 
Cannot  give  evidence,  436. 

Illegalitt 

Makes  a  contract  void,  258,  259. 

The  doctrine  of  estoppel  does  not  prevent  it  being  set 

up,  259. 
Is  never  presumed,  2^59. 
Is  of  two  kinds,  260. 

As  to  contracts  in  restraint  of  trade,  260-264. 
Other  particular  cases  of,  264-271. 
An  illegal  instrument  cannot  be  confirmed,  272. 
Non-stamping  of  an  instrument  does  not  render  it 

illegal,  272. 

Immoral  Contracts 

Are  always  void,  264. 

Implied  Contract,  18,  19,  59,  60. 

Impossible  Consideration,  38^  39. 

Imprisonment  :  See  False  Imprisonment. 
For  contempt  of  Court,  335,  336. 
Cases  in  which  imprisonment  for  debt  still  allowed, 

336-338. 
Distinction  from  arrest,  339. 

Indemnity, 

When  it  can  be  claimed  by  a  wrong-doer,  283,  284. 

Indictment, 

What  it  is,  294. 

Indirect  and  Direct  Evidence, 
Difference  between,  421,  422. 
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Infamous  Charaoteb, 

Persons  of,  may  yet  give  evidence,  433,  434. 

Infants, 

Who  are,  196. 

Liability  of,  on  their  contracts,  196-202. 

Provisions  of  Infants'  Belief  Act,  1874,  197. 

Position  of  an  infant  who  continues  a  marriage  engage- 
ment after  coming  of  full  age,  198. 

What  are  necessaries,  199. 

Who  is  liable  for  necessaries  when  infant  residing  with 
his  parents,  200. 

As  to  whether  liable  for  money  lent  to  buy  necessaries, 

200,  201. 

Nor  merely  on  account  of  representation  that  he  is  of 

age,  201. 
Never  liable  on  bills  or  notes,  201. 
Infancy  is  a  personal  privilege,  201. 
Position  of,  in  respect  of  contract  to  buy  or  sell  land, 

201,  202. 

Contracts  to  marry  by,  and  marriage  of,  202. 

Infidels 

Can  now  give  evidence  under  provisions  of  33  &  33 
Vict  c.  68,  432,  433. 

Information, 

What  it  is,  294. 

Injuria  sine  damno, 
Meaning  of,  3,  276. 

Inland  and  Foreign  Bills, 
Differences  between,  158. 

In  pari  deuoto  potior  est  conditio  defbndentis  bt  possi- 
dentis, 258. 

Innkeeper, 

Definition  of,  112. 

His  liability  at  Common  Law,  112. 

Reason  of  this  extensive  liability,  112. 

Caly^s  Casey  112,  113. 

Provisions  of  the  Innkeepers'  Act,  113. 

Has  a  lien  on  his  guest's  property  but  not  his  person 

113,  114. 
Provisions  of  the  Innkeepers'  Act,  1878,  87,  88,  114. 
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Inspect  and  admit,  Notice  to, 
Object  of,  &c,  438,  439. 

Instalment, 

Provision  for  payment  of  debt  by,  and  that  on  one 
becoming  in  arrear,  whole  shall  become  due,  not  a 
penalty,  394. 

Institutions, 

Liability  for  contracts  made  on  behalf  of,' 189,  190. 

Insurance  :  See  Assurance. 

Interest 

Is  payable  on  bills  and  notes,  162. 
When  recoverable  in  other  cases,  407,  408. 
Payment  of,  prevents  operation  of  Statutes  of  Limita- 
tion, 240. 
Effect  of  such  a  payment  by  one  of  several  persons 
jointly  liable  on  a  contract,  241. 

Interest,  Pecuniary  or  Proprietary, 

Entries  made  contrary  to,  are  admitted,  427,  428. 
Except  where  they  form  the   only  evidence  of  the 

interest,  428. 
Difference  between  entries  against  interest  and  entries 

made  in  the  course  of  duty,  429. 
Hearsay  evidence  admitted  in  matters  of  public  or 

general  interest,  429. 

Interpleader, 

What  it  is,  314,  315. 
Statutory  provisions  as  to,  315. 

Interrogatories 

Used  to  obtain  admissions,  454,  455. 
But  this  is  not  the  strict  object  of,  454,  note  (c). 
Provision  of  Judicature  Act,  1875,  as  to,  455. 
Discouraged  unless  actually  necessary,  455. 

Intoxicated  Persons, 

Liability  of,  on  their  contracts,  217. 

J 
Jettison,  169. 

Judge 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  282. 


490  GENERAL  INDEX. 

Judgment, 

Definition  of,  7. 

Had  formerly  priority  in  payment,  11. 

As  to  charging  lands,  11,  12. 

Does  not  by  itself  affect  the  title  to  goods,  306. 

Justices, 

As  to  their  liability,  332,  333. 

Notice  must  be  given  before  bringing  action  against, 

332. 
Bight  of  action  barred  after  six  months,  333. 

Justification 

Of  trespass,  289-291,  318. 
Of  an  assault,  328,  329. 


K 
King,  The, 

Can  do  no  wrong,  282,  and  note  (t/)  on  same  page. 


L 
Land, 

Contracts  for  sale  of,  must  be  in  writing,  51. 

But  in  three  cases  Chancery  has  been  in  the  habit  of 

decreeing  specific  performance  of  a  parol  contract  for 

the  sale  of,  51. 
What  is  an  interest  in,  52,  53. 
Title  to  be  shewn  to,  54. 

Sufficient  disclosure  on  a  contract  for  the  sale  of,  54. 
Torts  affecting,  generally,  284-301. 
Trespass  g^re  clausum  /regit,  284. 
Time  for  bringing  action  for  recovery  of,  285,  286. 
Eight  of  land  or  building  to  adjacent  support,  381,  382. 
Damages  ordinarily  recoverable  by  a  purchaser  on  breach 

of  contract  to  sell,  409,  410. 
Damages  recoverable  against  a  purchaser  for  refusing  to 

complete,  411. 
Damages  for  injury  to  reversion,  411,  412. 

Landlord  and  Tenant  :  See  Distress. 

Different  ways  in  which  a  tenancy  may  exist,  54. 

When  writing  necessary  for  a  lease,  54,  55. 

Effect  of  a  parol  lease  for  more  than  three  years,  55,  56. 
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Landlord  and  Tenant — continued. 

Position  of  tenant  holding  over  after  expiration  of  lease, 

56,  57. 
Notice  to  be  given  by  a  tenant  on  determining  tenancy, 

56,  57. 
Notice  to  quit  part  of  demised  premises  not  good  except 

under  Agricultural  Holdings  Act,  1875,  56,  57. 

Tenancy  arising  by  construction  of  law,  57. 

Tenant  cannot  deny  his  landlord's  title,  58. 

Tenancy  arising  by  implication,  58. 

Position  of  tenant  and  landlord  as  to  repairs,  58,  59. 

Property  tax  always  borne  by  landlord,  59. 

Effect  of  covenant  to  pay  all  taxes,  &a,  59. 

Tenant's  rights  by  custom,  59,  60. 

Fixtures,  60-64. 

Extent  of  application  of  Agricultural  Holdings  Act, 

1875,  63. 
Tenancy  created  by  attornment  clause,  65,  note  {x). 
Amount  of  rent  landlord  entitled  to  sue  and  distrain  for, 

72. 
Landlord's  rights  against  an  execution  creditor,  and  in 

the  case  of  bankruptcy,  72,  73. 
Apportionment  of  rent,  provisions  as  to,  74. 
Tenant  may  appropriate  any  part  of  the  rent  to  indemnify 

himself  against  prior  charges,  75,  76. 
Condition  on  the  letting  of  furnished  houses,  76. 
A  tenant  wrongfully  holding  over  may  be  forcibly  ejected 

by  landlord,  though  landlord  may  be  liable  for  the 

assault,  289. 

Latent  Ambiguity, 

Parol  evidence  is  admissible  to  explain,  24,  25. 

Leading  Questions, 

What  they  are,  452. 

Not  allowed  in  examination  in  chief,  but  they  are  in 
cross-examination,  452. 

Leases, 

Provisions  of  Statute  of  Frauds  as  to,  40,  54,  55. 
Effect  of  a  parol  lease  which  should  have  been  in 

^^ting,  55,  56. 
On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease  as 

onerous  property,  73. 
Effect  of  such  disclaimer,  73,  74. 
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Legal  and  Moral  Fraud  :  See  Fraud. 

Legal  Practitioner  :  See  respective  titles. 

Lbgitimact, 

Presumption  as  to,  451. 

I..EX  NON  8ORIPTA, 

Meaning  oi^  i. 

Lex  scripta, 

Meaning  of,  i. 

LiABiLiTT  ON  Contracts, 

When  it  arises,  221,  222. 

LiREL  AND  Slander, 

Definition  of  libel,  343. 

Not  necessary  a  libel  should  have  caused  any  special 

damage,  343,  344. 
Instances  of  words  held  to  be  libellous,  344,  345. 
Mere  words  of  suspicion  will  not  constitute,  344. 
Inuendo  in,  345. 

Publication  of  libel  must  be  proved,  345,  346. 
What  will  amount  to  publication,  346. 
A  person  unwittingly  publishing  a  libel  is  not  liable, 

346. 

Malice  in  law  is  essential  to  constitute  a  libel,  346,  347. 

Privileged  communications,  347-351,  359. 

Effect  of  truth  of  libel  in  civil  and  criminal  proceedings 
respectively,  351,  352. 

Li  prosecution  for  libel  magistrate  may  receive  evidence 
of  truth  or  of  being  for  public  benefit,  352. 

Summary  jurisdiction  of  magistrate  in  libel,  352,  353. 

Effect  of  apology  in  an  ordinary  action  of  libel,  353. 

Course  to  be  taken  by  proprietor  of  a  newspaper  in 
action  for  libel  published  in  his  paper,  353,  354 

In  such  a  case  defendant  cannot  plead  an  apology  with- 
out paying  something  into  Court,  354,  note  (t). 

Action  for  libel  must  be  brought  within  six  years,  354. 

Definition  of  slander,  354. 

When  a  criminal  prosecution  will  lie  for  slander,  355. 

Listances  of  slander,  355. 

Facts  to  be  proved  in  an  action  for  slander,  355. 

Special  damages  must  be  proved  in  an  action  for  slander, 
except  in  three  cases,  356-358. 

Effect  of  truth  of  slander,  358. 
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Libel  and  Slander — continued. 

Action  for  slander  must  be  brought  within  two  years, 

359- 
Summary  of  differences  between,  359,  36a 

Damages  recoverable  for,  418. 

Licence, 

To  break  open  premises  void,  69. 

Lien, 

Definition  of,  86. 

How  lost,  87. 

No  lien  where  goods  sold  on  credit,  87. 

Always  exists  until  delivery,  even  though  purchaser 

paying  warehouse  rent,  86,  note  (c). 
Solicitor's  lien,  183,  184. 
Is  a  mere  passive  right,  87. 
Except  in  the  one  case  of  an  innkeeper,  87,  88. 
Distinction  between,  and  a  pawn  and  a  mortgage,  102, 

Life  :  See  Assurance. 

Limitations  of  Actions, 

Periods  for,  17,  72,  234-242,  285,  286,  330,  354,  359, 
360. 

Nature  of  an  acknowledgment  and  what  is  sufficient 
acknowledgment,  49,  238,  239. 

Object  of  the  Statutes  of  Limitation,  234. 

Meaning  of  "  beyond  seas,"  236. 

Effect  of  one  of  several  joint  debtors  being  beyond  seas, 
236,  237. 

The  statute  only  bars  the  remedy,  not  the  right,  as  re- 
gards contracts,  237. 

Otherwise  as  regards  land,  237,  note  (m). 

Four  ways  in  which  the  Statutes  of  Limitation  may  be 
prevented  from  applying,  238. 

An  acknowledgment  must  always  be  in  writing,  239. 

Effect  of  acknowledgment  by  one  of  several,  239,  240. 

Effect  of  payment  by  one  of  several,  241. 

Difference  if  by  one  of  several  partners,  241. 

As  to  issuing  process  to  prevent  statutes  applying,  241, 
242. 

Fraudulent  representations  prevent  Statutes  of  Limita- 
tion applying,  242. 
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Liquidated  Damages, 

Distinctions  between,  and  unliquidated  damages,  3  91* 

395- 
Liquidation  and  Composition, 

As  an  excuse  for  non-performance  of  a  contract,  246— 

248. 
When  a  discharge  to  debtor,  248,  249. 

Lodgers'  Goods 

Cannot  now  be  taken  either  in  distress  or  execution,  67, 
68. 

Lodging-house  Keepers, 
Liability  of,  11 4. 

Lord's  Day  Act,  The,  271. 

Loss  OP  Service  :  See  Seduction. 

Actions  for,  may  arise  quite  irrespective  of  seductioii, 
and  instance  of,  365,  366. 

Lotteries,  269,  270. 

Lunatic  :  See  Non  compos  mentis. 

Distinction  between,  and  an  idiot,  215,  216. 

Acts  done  during  lucid  interval,  217. 

Can  only  give  evidence  during  a  lucid  interval,  436. 

M 
Maintenance, 

Definition  of,  265. 

Malice, 

Difference  between,  in  law  and  in  fact,  340. 

MALiaous  Arrest,  339. 

Maucious  Prosecution, 

A  person  obtaining  a  warrant  may  be  liable  for,  333. 

Definition  of,  340. 

Three  essentials  in  an  action  for,  340. 

Difference  between  malice  in  law  and  malice  in  fact, 

340- 
Malice  in  law  sufficient  to  support  an  action  for,  340, 

341. 
The  question  of  reasonable  and  probable  cause  is  one 

for  the  judge,  341. 
A  prosecution  not  at  the  outset  malicious  may  become 

80,  341. 
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Malicious  Prosecution — continued. 

Person  cannot  sue  for,  if  there  is  a  conviction  standing 

against  him,  341. 
Action  for,  will  lie  against  a  company,  342. 
No  action  lies  for  malicious  prosecution  of  a  civil  action, 

342. 

Nor  by  a  subordinate  against  a  commanding  officer  for . 

bringing  him  to  court-martial,  342. 
Damages  recoverable  for,  418. 

Mandamus 

To  tribunal  in  Colonies  to  examine  witnesses  there,  458. 

Marine  Insurance  :  See  Assurance. 

Market  Overt,  303. 

Marriage, 

An  agreement  made  in  consideration  of,  must  be  in 

writing,  45. 
Of  a  female  does  not  appear  to  revoke  any  authority  she 

may  possess  as  an  agent,  122. 
Nor  to  dissolve  a  partnership,  134. 
Position  of  an  infant  continuing  a  marriage  engagement 

after  attaining  full  age,  198. 
Infants  not  liable  on  contracts  for,  but  if  marriage  takes 

place  it  is  generally  binding,  202. 
Contracts  in  general  restraint  of,  are  invalid,  264. 

Married  Woman 

May  insure  her  husband's  life,  and  policy  may  be  ex- 
pressed to  enure  for  her  separate  use,  176. 
Position  of,  and  of  husband,  as   to   contracts   made 

before  marriage,  203-206. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage  and  during  cohabition,  206-212. 
Cannot  be  made  a  bankrupt  unless  trading  apart  from 

her  husband,  208. 
Cases  in  which  a  married  woman  is  in  the  position  of  a 

feme  sole,  207,  208. 
Position  of,  and  of  husband,  as  to  contracts  made  after 

marriage,  but  during  separation,  212,  213. 
Effect  of  notice  in  papers  by  husband  that  he  will  not 

be  liable  for  his  wife's  debts,  214. 
A  husband  is  liable  for  the  costs  of  any  proceedings 

rendered  necessary  by  his  conduct,  214,  215. 


.,1 
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Marbied  Woman — continued. 

Money  lent  to  wife  to  buy  necessaries,  215. 

Who  is  liable  on  a  contract  by  a  wife  for  necessaries 

when  husband  is  dead  unknown  to  her,  215. 
Effect  of  a  woman  marrying  her  debtor,  246. 
A  wife  cannot  sue  her  husband  for  a  tort  committed 

during  coverture,  even  though  she  has  since  obtained 

a  divorce,  330. 
Bepresentatives  of  lunatic  husband  allowed  to  sue  for 

wife's  torts  in  connection  with  property,  330,  note  (c). 

Master  and  Servant, 

As  to  the  hiring  of  servants,  190. 

Doubtful  whether  a  contract  for  service  for  life  does  not 

require  to  be  by  deed,  190,  191. 
A  hiring  always  presumes  reasonable  wages,  igu 
Different  kinds  of  servants,  191. 
Effect  of  a  general  hiring,  191. 
As  to  the  power  of  a  servant  to  bind  his  master  by  his 

contracts,  192. 
As  to  masters  liability  for  his  servant's  torts,  193,  368. 
Servant  entitled  to  wages  during  temporary  illness,  193. 
Master  not  bound  to  provide  medical  attendance  for  his 

servant,  though  he  is  for  apprentice,  193. 
But  if  he  sends  for  a  medical  man  he  will  be  liable,  and 

cannot  make  deduction  from  wages,  193. 
Position  with  regard  to  injuries  done  by  one  servant  to 

another  acting  in  course  of  common  employment  at 

Common  Law,  193,  377,  378. 
And  now  under  Employers'  Liability  Act,  iSSo,  193, 

378-380. 
Length  of  notice  to  determine  relationship  of,  1 94. 
When  master  may  discharge  servant  without  notice, 

194. 
Effect  of  death  on  relationship  of,  194. 
Master's  position  as  to  giving  a  character  to  servant,  194, 

195- 
Master  may  reasonably  chastise  his  apprentice,  329. 

Damages  recoverable   by  a  servant  for  wrongful   dis- 
missal, 420. 

Master  of  a  Ship  :  See  Captain  or  Master  of  a  Ship. 

Maxims, 

Actio  personalis  moritur  cum  persoiid,  288,  32i>  374. 
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Maxims — continued. 

Caveat  emptor ,  94,  177. 

Every  man's  house  is  his  castle,  68. 

Ux  dolo  malo  non  oritur  actio^  256. 

Expressum  facit  cessare  taciturn^  19,  60. 

Ex  turpi  cau9d  non  oritur  actio,  283,  373. 

In  pari  delicto  potior  est  conditio  defendentia  et  possi- 
dentis, 258. 

Omnis  raiihahitio  retrotraliitur  et  mandato  priori  cequi" 
paratur,  118. 

Qui  facit  per  aliwn  facit  per  se,  116,  368,  369. 

Quod  ah  initio  non  valet  in  tractu  temporis  non  con- 
valescit,  272. 

The  king  can  do  no  wrong,  282,  and  note  (y)  on  same 
page. 

Volenti  non  fit  injuria,  36^,  390. 

Mathbm, 

What  it  is,  326. 

Medical  Mbn, 

When  they  may  recover  their  fees,  185,186. 
Ko  privilege  in  giving  evidence,  448,  449. 

Meboantile  Agents,  123. 

Merobb, 

What  it  is,  9,  13. 

Mesne  Profits,  412. 

Misrepresentation  :  See  Fraud. 

MoNOPOuES :  See  Patent. 
The  Statute  of,  178. 

Month, 

Meaning  of  the  term,  26,  27. 

Moral  Consideration 

Is  not  sufficient  to  support  a  simple  contract,  36,  37. 
But  a  moral  obligation  which  was  once  a  legal  one  will 
support  a  promise,  37. 

Moral  Fraud  :  See  Fraud. 

MORTOAGE, 

When  a  mortgage  of  fixtures  requires  registration  as  a 

bill  of  sale,  64. 

2  I 
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Mortgage — continued. 

Distinction  "between  a  mortgage  of  personal  property,  a 

lien,  and  a  pledge,  102. 
Eemedy  of  an  equitable  mortgagee,  102,  and  note  (a)  on 
same  page. 

Mortgagor, 

Provision  of  Judicature  Act,  1873,  as  to  his  powers, 

57,  58,  287. 
When  allowed  to  make  leases,  58. 

Motive 

Of  a  defendant  cannot  be  looked  to  in  an  action  ex  eon- 
tracttt,  but  can  be  in  an  action  ex  delicto,  405. 

Music, 

Provision  of  Act  of  1882  as  to  copyright  in,  179. 

Mutual  Assent 

Necessary  to  a  simple  contract,  28,  29. 

N 
Necessaries 

For  an  infant,  or  a  married  woman,  what  are,  199,  200, 
209. 

Negligence  :  (See  also  the  different  headings  of  specific  acts 
of  negligence.) 
Liability  of  voluntary  bailee  for,  99,  100. 
Liability  as  to  fires  caused  by,  298,  384. 
Generally  as  to   torts  arising  peculiarly  from,    367— 

390- 
What  is,  is  a  question  of  fact  for  a  jury,  367. 

Injury   arising  from   negligence  of  a  sub- contractor, 

369- 
Injury  arising  from  negHgence  in   driving    hackney 

carriage,  369. 

Liability  in  respect  of  dangerous  goods  or  animals, 

37o»  371- 
An  action  for,   may  be   maintained    irrespectiye    of 

privity,  371. 
Injuries  from  nuisances,  371,  372. 
Liability  in  respect  of  engines,  shafts,  windmills,  &c., 

near  a  public  road,  372,  373. 
When  an  injury  is  done  by  several,  one  or  all  may  be 

sued,  but  there  is  no  contribution,  373. 
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Negliobncb — continued. 

The  liability  of  carriers  of  passengers  depends  on  ques- 
tion of,  373,  374. 

Maxim  of  actio  personalia  moritur  cum  persond^  and 
statutory  provisions  thereon,  374-377. 

When  master  liable  for  injury  done  to  a  servant  by 
negligence  of  a  co-servant,  377-380. 

Causing  injury  to  land  or  buildings,  381-385. 

Collisions  arising  through,  383. 

By  sheriff's  officers,  385. 

Defences  to  an  action  for,  386-390. 

Contributory,  387-390. 

Negotiable  Instruments  :    See  Bills  of  Exchange  and 
Promissory  Notes. 

Newspaper, 

Reports  of  proceedings  in,  privileged  to  a  certain  extent, 

349»  350- 
Report  to,   by  person  not  a  reporter  of,  349,  note 

(0). 

Course  that  may  be  taken  by  proprietor  of,  in  respect 
of  libel,  353,  354. 

Proprietor,  editor,  or  publisher  of,  not  liable  to  be  prose- 
cuted for  libel  in,  without  allowance  of  Director  of 
Public  Prosecutions,  352. 

New  Trial 

May  be  granted  on  the  point  of  damages,  397. 

Nominal  Damages  :  See  Damages. 

Nominal  Partner  :  See  Partnership. 

NoN  COMPOS  mentis. 

Two  classes  of  persons  of  this  kind,  and  difference 

between  them,  215. 
Liability  of    such    persons  on  their  contracts,    216, 

217. 
Idiots  cannot  give  evidence,  and  lunatics  only  can 

during  a  lucid  interval,  436. 

NoN  -  PERFORMANCE    OP    CONTRACTS :    See    also    particular 
titles. 
Excuses  for,  generally,  234-250. 

Notice  to  inspect  and  admit, 

Object  of  giving,  &c,  438,  439. 
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Notice  to  produce, 

Object  of  giving,  &c.,  423. 

Notice  to  quit,  56,  57. 

Noting  and  Protesting, 

What  is  meant  by,  and  when  necessary,  158. 

Nuisance, 

Definition  of,  291. 

Instances  of  nuisances,  291,  371,  372. 

What  sufficient  to  constitute  a,  292. 

Party  may  be  liable  for,  as  a  probable  consequence  of 

his  acts,  292. 
An  act  may  be  a  nuisance  though  a  benefit  to  others, 

292,  293. 

A  person  coming  to  a  nuisance  has  still  a  right  to  have 
it  abated,  293. 

May  be  committed,  though  act  authorised  bj  Parlia- 
ment, 293. 

Differences  between  a  public  and  a  private  nuisance, 

293,  294. 

When  a  private  remedy  lies  for  9  public  nuisance,  265, 

295- 
Abatement  of,  295,  296. 

Notice  usually  necessary  before  entering  on  another's 

lands  to  abate  a  nuisance,  296. 
A  person  may  not  go  on  another's  lands  to  prevent  a 

nuisance,  297. 
May  arise  peculiarly  from  negligence,  371,  372. 
Damages  recoverable  in  respect  of,  417. 


0 
Object  of  a  Contract 

Must  not  be  illegal  or  immoral,  39. 

Officer,  Superior, 

Not  liable  for  acts  done  in  the  course  of  his  duty,  or 

justified  by  his  position,  283. 
Is  justified  in  detaining  subordinate,  331. 
No  action   lies   against,  for  malicious   prosecution   in 

bringing  subordinate  to  court-martial,  342. 

Omnis  ratihabitio  retrotrahitur  et  mandato  priori  ^qui- 

PARATUR,  118. 
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Onerous  Property, 

May  be  disclaimed  by  trustee  in  bankruptcy,  73* 
Effect  of  such  disclaimer,  73,  74* 

Onus  Probandi 

Is  on  party  seeking  to  prove  affirmative  in  an  action, 

449,  450. 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  450. 
Rule  in  the  case  of  voluntary  settlements,  45 1« 

Opinion, 

When  matters  of,  are  receivable  in  evidence,  442,  443, 
An  affidavit  on  an  interlocutory  application  may  contain 
a  statement  founded  only  on  deponent's  belief  443. 


Parent  and  Child  :  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  329. 

Or  in  detaining  him,  331. 

Child  bom  during  wedlock  is  presumed  to  be  legitimate, 

451- 
Parol  Evidence 

Is  not  admissible  to  vary  a  written  contract,  but  is 

admissible  to  explain  a  latent  ambiguity,  24,  25. 
Where  there  is  an  executory  contract  afterwards  carried 

out  by  deed,  the  deed  only  can  be  looked  to,  25. 
Also  admissible  to  explain  technical  words,  or  words 

which  have  by  custom  acquired  a  particular  meaning, 

26. 

Parol  Lease, 

When  good,  55. 

Effect  of,  when  required  to  be  in  writing,  55,  56. 

Particular  Average,  170. 

Parties  to  Actions 

Are  now  good  witnesses,  435,  436. 

Partnership, 

Different  kinds  of  partners,  and  liability  of  each,  127- 

What  will  constitute  a  partnership  as  between  the 
parties  themselves  and  as  regards  third  parties,  128- 
132. 
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Partnership — continued. 

No  positive  rule  of  law  that  losses  to  be  borne  in  same 

proportion  as  profits,  128. 
Effect  of  case  of  Cox  v.  Hickman^  and  statute  28  &  29 

Vict.  c.  86,  131,  132. 
Position  of  lender  of  money  or  vendor  of  goodwill  under 

this  statute,  131. 
As  to  liability  of  other  partners  for  act  done  by  one, 

132,  133- 
Introduction  of  a  new  partner  and  his  position,  133. 

How  it  may  be  dissolved,  134. 

Grounds  on  which  the  Court  will  decree  a  dissolution, 

134,  135- 
Discretion  of  Court  in  suit  for  dissolution  as  to  ordering 

return  of  premium,  135,  note  (p). 

Partners  must  all  be  competent  to  contract,  135.* 

Provisions  of  Judicature  Act,  1875,  as  to,  136. 

Bemedies  between  partners,  136,  137. 

Patent, 

Definition  of  a,  177. 

The  Statute  of  Monopolies,  178. 

Term  for  which  it  may  be  granted,  &c.,  178. 

Patent  Ambiguity, 

Parol  evidence  not  admissible  in  the  case  of,  24,  25. 

Pawn, 

Distinction  between,  and  a  lien  and  a  mortgage,  102. 

Pawnbrokers,  generally,  102-104. 

Effect  of  pawn  against  true  owner's  will,  104. 
Their  special  power  to  arrest,  335. 

Payment, 

Definition  of,  and  generally  as  to,  224. 

Kule  as  to  appropriation  of  payments,  225. 

Exception  to  rule,  225. 

A  smaller  sum  cannot  satisfy  a  greater,  except  in  some 

special  cases,  226,  227. 
But  something  different  may,  226. 
Effect  of  payment  by  a  cheque,  bill,  or  note,  227,  228. 
Through  the  post,  228. 
Into  court,  228,  456,  457. 
Of  interest   or  part   payment   of    principal    prevents 

Statutes  of  Limitation  applying,  240,  241. 
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Payment — eontinufd. 

Effect  of  such  a  payment  by  one  of  several  persons 
jointly  liable  on  a  contract,  241. 

Pedigree, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  425, 
426. 

Penalty, 

Sum  agreed  to  be  paid  by  way  of,  cannot  be  enforced, 

392-395- 
Provision  that  on  failure  to  pay  one  instalment  the 

whole  to  become  due  not  a  penalty,  394. 

Performanoe  of  Contracts  :  See  aUo  particular  titles. 
Generally  as  to,  223-234. 
Performance  of  contracts  may  sometimes  be  presumed, 

227. 
Excuses  for  non-performance  generally,  234-250. 

Person,  the.  Torts  affecting,  322-366.    See  also  particular 
titles. 
Assault  and  battery,  322-330. 
False  imprisonment,  331-339. 
Malicious  arrest,  339. 
Malicious  prosecution,  340-342. 
Libel  and  slander,  343-360. 
Seduction  and  loss  of  service,  360-366. 
Injuries  to  the  person  from  negligence,  368-381. 

Physicians, 

When  they  may  recover  their  fees,  185,  186. 

PoucY  OF  Assurance  :  See  Assurance. 

Post, 

When  a  contract  taking  place  through,  is  complete,  32. 
Payment  made  through  the,  228. 

Power  of  Attorney, 

Provision  of  Conveyancing  Act  as  to,  121,  note  (/). 

Presumption, 

Cases  in  which  presumptions  furnish  evidence,  430-432. 
May  sometimes  cause  the  burden  of  proof  to  be  whei*e 

it  would  not  otherwise  be,  450,  451. 
Various  cases  of,  451. 

Primary  and  Secondary  Evidence  :  See  Evidence. 

Ditference  between,  and  reason  for  difference,  422,  423. 
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Principal  and  Agent, 

When  an  agent  must  be  anthorised  by  writing  to  sign  a 

contract,  48,  116. 
Quifadtper  alium  faeit  per  se^  116,  368,  369. 
Persons  not  sui  juris  may  act  as  agents,  117. 
Three  kinds  of  agencies  and  differences  between  thenii 

117,  1x8. 
Omnis  ratihahitio  retrotrahitur  et  mandato  priori  cBqtd' 

paratur^  118. 
Effect  of  giving  credit  to  an  agent,  118,  119. 
Liability  of  principal  for  goods  sold  to  his  agent,  119. 
When  an  agent  is  personally  liable,  119,  120. 
British  agent  contracting  for  foreign  principal,  120. 
The  different  ways  in  which  an  agent's  authority  may 

be  revoked,  120-122. 
An  agent's  authority  includes  all  incidental  acts^  122. 
The  principal  is  the  person  to  sue  on  a  contract  generally! 

122. 
Duty  of  agent,  122. 
Del  credere  agent,  122. 
As  to  factors  and  brokers,  123. 

As  to  principal's  liability  for  his  agent's  fraud,  252,  253. 
Position  of  principal  with  regard  to  agent's  torts,  368, 

369- 
Power  of  agent  to  bind  principal  by  his  admissions,  454. 

Private  Person,    ' 

When  justified  in  arresting  another,  334,  335, 

Private  Nuisance:  See  Nuisance. 

Privilege, 

Definition  of  a  privileged  communication  in  libel,  and 

generally  as  to,  347-35  »• 
Two  chief  cases  of,  in  evidence,  445. 

1.  On  the  ground  of  criminating  one's  self  or  one's 

husband,  445-447. 

2.  In  the  case  of  professional  communications,   447 

448. 
None  in  the  case  of  medical  men  and  clergymen    448 
449. 

Nor  in  case  of  pursuivant  of  Heralds'  College,    440 

note  (t). 
Miscellaneous  cases  of,  449. 
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Produce, 

Notice  to,  object  of  giving,  &c,  423  • 

Professional  Communications  :  See  Privilbob. 

Promissory  Notes,  139-162.     See  Bills  of  Exchange  and 
Promissory  Notes. 

Property  in  Goods, 

When  it  passes,  and  effect  of  its  passing,  79-81,  250. 
Property  Tax 

Is  always  borne  by  landlord,  59. 

Prosecution  :  See  Maucious  Prosecution. 

Protesting, 

What  is  meant  by,  and  when  necessary,  158. 

PuBuc  Eecords  and  Documents 

Are  evidence  by  themselves,  431. 

PuBuo  Documents, 

What  are,  431,  note  (x), 

PuBuc  OR  General  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  425. 

PuBUC  Nuisance  :  See  Nuisance, 

PuBucATioN  OF  LiBEL ;  See  Libel  and  Slander. 

Q 

Quaijty, 

Generally  no  implied  warranty  of,  on  a  sale,  94. 
Exceptional  cases  in  which  a  warranty  exists,  viz.,  from 
trade-mark  or  being  bought  of  a  manufacturer,  94,  95. 

Quantity, 

Words  may  be  used  amounting  to  warranty  of,  93,  94. 

Quantum  Meruit, 

When  a  person  may  recover  on,  416. 

Qui  facit  per  alium  FAaT  per  sb,  116,  368,  369. 

Quod  ab  initio  non  valet  in  tractu  temporis  non  con- 
valescit,  272. 

R 

Railway  Companies  :  See  Carriers. 

Bound  to  fence  out  cattle,  288,  289,  and  note  (d)  on 
page  289. 
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Railwat  Companies — continued. 

Injuries  done  by,  and  maxim  of  ctcHo  perMfuxlts  tnaritur 
cumpersond^  and  statutory  provisions  thereon,  373- 

377- 
Liability  of,  for  injuries  done  by  a  train  overshooting  a 

platform,  377. 

Not  liable  for  injury  from  sparks  emitted  from  engine, 

384. 
Not  liable  for  injuries  through  vibration  or  smoke,  384. 

Liability  of,  by  reason  of  unpunctuality  of  trains,  386. 

Recaption, 

What  it  is,  317,  318. 

How  a  person  is  justified  in  effecting,  318. 

Receipt, 

and  acceptance  of  goods  within  1 7th  section  of  Statute 
of  Frauds,  83-86. 

RsaTALs, 

When  occurring  in  deeds  and  wills  twenty  years  old, 
form  proof  of  facts  recited,  432. 

Record,  Contracts  of. 
Generally  as  to,  7. 
Peculiarities  of,  9,  1 2. 
How  proved,  12. 

Rblativb, 

Wben  he  may  maintain  action  notwithstanding  ma-rim 
actio  personalis  cnm  persona,  375,  376,  379. 

Release, 

What  is  meant  by,  244. 

To  one  of  several  jointly  liable,  discharges  all,  245. 

Effect  of  a  contract  not  to  sue  entered  into  by  one  of 

two  joint  creditors,  245. 
Instances  in  which  it  may  occur  by  operation  of  law, 

2i9»  245*  246. 

Rent, 

Apportionment  of,  74. 

Replevin,  71. 

Report, 

Of  proceedings  at  public  meetings,  privileged,  349. 
To  newspaper  by  person  not  a  reporter  not  absolutely 
privileged,  349,  note  (o). 
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Rbpresbntation  :  See  Fraud. 

Conceming  a  person's  credit  must  be  in  writing,  254. 

Reputation, 

Evidence  admitted  as  to,  430. 

Res  Gest^, 

Hearsay  evidence  is  admitted  where  it  forms  part  of,  427. 

Respondentia,  171. 

In  such  a  security  the  Usury  Laws  never  applied,  171. 

Restraint  op  Trade,  Contracts  in, 
Sale  of  goodwill  of  business,  260. 
Are  generally  illegal,  but  may  sometimes  be  good,  260^ 

264. 
But  to  be  good  must  be  limited  and  reasonable,  and  for 

a  valuable  consideration,  260-263. 
Part  of  such  contracts  may  be  good  and  part  bad,  236, 

263,  264. 
As  to  combination  of  employers,  &c,  264. 

Reversioner, 

When  he  may  sue  for  trespass  to  land,  286,  287. 

Damages  in  such  a  case,  411. 

When  he  may  sue  in  respect  of  a  nuisance,  417. 

Reward 

Offered  by  advertisement  may  be  recovered,  32. 

Rights  op  Common,  29a 

Riparian  Proprietors,  290,  291. 

S. 
Sailors 

Liable  to.  be  reasonably  chastised  or  imprisoned  by  cap- 
tain, 329. 

Salvage,  170. 

Sample, 

Warranty  implied  when  sale  by  sample,  94,  95. 
Goods  sold  according  to  sample  may  be  returned  if  they 
do  not  conform  to  it,  95,  96. 

Satisfaction  :  See  Accord  and  Satisfaction. 

A  smaller  sum  cannot  satisfy  a  greater,  226,  233. 
But  anything  different,  even  a  negotiable  security,  may, 
226. 
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S0HOOLMA8TRR 

Is  justified  in  reasonably  chastising  a  scholar,  3  29. 

Scienter, 

When  necessary  to  be  shewn  in  injuries  by  animals, 
309-311. 

Secondary  Evidence  :  See  Evidbncb. 

Seduction, 

Nature  of  action  for,  and  generally  as  to,  360—366. 
As  to  the  relationship  of  master  and  servant  necessary 
to  enable  a  person  to  sue  for,  362,  363. 
)  i  It  is  a  good  defence  to  shew  that  defendant  not  the 

I  father  of  the  child,  365. 

;  Damages  recoverable  for,  362,  417. 

Servant  :  See  Master  and  Servant. 

Sbt-opp, 

In  the  case  of  goods  bought  of  a  factor,  and  principal 

suing,  126,  127,  244. 
Definition  of,  242. 
Former  rules  as  to,  242,  243. 
Statutory  provisions  as  to,  243. 

Defendant  may  now  obtain  damages  against  a  plaintiff 
in  an  action,  409. 

Sheriff, 

Duties  of  sheriff's  officers,  385. 

Damages  recoverable  against,  for  officer's  negligence, 
378,  419- 

Ships, 

How  shares  in,  transferred,  168. 

As  to  ownership  of,  168,  169. 

Powers  of  masters  of,  during  voyage,  169. 

Jettison,  169. 

As  to  general  and  particular  average,  170. 

As  to  salvage,  170. 

Pilot's  services,  170,  171. 

Rule  as  to  damages  in  case  of  collision  when  both  ships 

in  fault,  171. 
Bottomry  and  respondentia,  171. 
Position  of  person  advancing  money  to  pay  dock  dues, 

171,  172. 
Differences  between  a  charterparty  and  a  bill  of  lading, 

172. 
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Ships — continued. 

As  to  freight,  172. 

Liability  of  owners  of,  for  losses  during  a  voyage,  172, 

Position  as  to  contributory  negligence,  389,  390. 

Simony, 

Definition  of,  271. 

Simple  Contracts, 

Distinction  between,  and  specialties,  13-18. 

Definition  of,  28. 

Four  esisentials  to,  28. 

Mutual  assent  always  necessary,  28,  29. 

What  is  necessary  to  establish  a  contract  from  different 
instruments,  29,  30. 

As  to  a  contract  through  the  post,  32. 

As  to  consideration,  32,  33. 

If  in  writing,  the  writing  must  usually  shew  the  con- 
sideration as  well  as  the  promise,  33,  34. 

When  an  executed  consideration  is  sufficient  for,  34-36. 

A  merely  moral  consideration  is  not  sufficient  for,  36, 

37. 
Chief  cases  in  which  writing  necessary  for,  39. 

Limitation  of,  235,  236. 

Slander  :  JSee  Libel  and  Slander. 

Slander  of  Title, 

What  it  is,  300,  301. 

Special  damage  must  be  proved  in,  301. 

Applies  to  goods  as  well  as  to  lands,  301. 

Smaller  Sum  * 

Cannot  satisfy  a  greater,  201. 

Solicitors, 

Eight  of  lien,  86,  183,  184. 

Must  deliver  a  signed  bill  before  suing  for  costs  except 
leave  obtained,  182,  183. 

On  what  grounds  such  leave  will  be  given,  183. 

May  contract  for  remuneration  by  commission  or  other- 
wise, 183. 

Costs  may  be  made  a  charge  on  property  recovered,  183. 

Their  duty,  184. 

When  proceedings  commenced  by,  may  be  discontinued^ 
184. 
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Solicitors — continued. 

When  negligence  may  be  set  up  as  a  defence  to  an 

action  for  costSy  184,  185. 
Position  of,  in  dealing  with  clients,  185. 
Payment  of  a  solicitor  in  an  action  is  sufficient^  224. 
Privilege  of,  with  regard  to  giving  evidence,  447,  448, 

Son  assault  demesne, 
Defence  of,  327. 

Special  DAifAOss :  ^S^  Dakaobs. 
Special  Pleaders 

Not  at  the  Bar  may  recover  their  fees,  i8r. 
Specialties, 

Distinctions  between,  and  simple  contracts,  13—18. 
Limitation  of,  235. 

Specific  Delivery  op  Chattels, 
Provisions  as  to,  398-400. 
Practice  of  Chancery  as  to,  400  note  (n). 

Stakeholder, 

His  position,  and  rights  of  the  parties  as  to  deposit 
268,  269. 

Stamping  Instruments, 

Times  allowed  for,  272. 

Effect  of  not  stamping  within  proper  time,  272   44^ 

444- 
Proper  stamp  for  an  agreement  and  exemptions    272 

273.  - 
Who  takes  the  objection  of  insufficiency  of  stamp,  444, 

Statutes  :  For  Index  of,  see  ante^  p.  xxvii. 

Stolen  Goods, 

Rights  as  to,  and  effect  of  sale  in  market  overt^  303- 
SOS- 
Stoppage  IN  Transitu, 

Definition  of,  88. 

Origin  of,  88. 

How  it  may  be  lost,  88,  89. 

When  the  goods  are  in  iransitus,  89. 

How  effected,  89,  90. 

Effect  of,  on  the  contract,  9a 

Notice  of,  must  be  given  not  to  shipowner  but  to  master 
of  vessel  containing  the  goods,  9a 
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Stoppage  in  Transitu — continued. 

Eight  of  vendor  as  against  a  sub-purchaser  who  has  not 
yet  paid  for  the  goods,  91. 

Subpcena, 

Service  of,  must  be  personal,  187. 

Ad  testificandum^  458. 

Duces  tecum,  458. 

Against  witness  in  Scotland  or  Ireland,  458. 

Sufferance, 

Position  of  tenant  at  sufferance,  56. 

SUFFIOIBNCT 

Of  a  consideration  cannot  be  inquired  into,  32,  33. 

Suicide, 

Effect  of,  on  a  policy  of  assurance,  177. 

Surety  :  See  Guarantee. 

His  rights  on  paying  principal's  debt,  43. 
To  or  for  a  firm,  43. 

Acts  which  will  operate  to  discharge  him,  43,  44. 
Effect  of  a  principal  accepting  a  composition  under  the 
Bankruptcy  Act,  1869,  44,  45. 

Surgeons, 

When  they  may  recover  their  fees,  185,  186. 

Provisions  of  Veterinary  Surgeons'  Act,    1881,  186, 
187. 

T 

Tender, 

What  is  meant  by  a,  228. 

The  essentials  to  constitute  a  valid  tender,  &c.,  229, 

230. 
In  what  money  it  may  be  made,  230,  231. 
When  country  notes  or  cheques  are  a  good  tender,  23 1. 
If  refused,  the  money  must  still  be  kept  ready,  231. 
Effect  of,  232. 

Time, 

When  of  the  essence  of  a  contract,  26,  and  note  (c)  on 
same  page. 

Title 

To  be  shewn  to  lands,  54. 

As  to  warranty  of  title  on  sale  of  goods,  93. 

To  goods  generally,  303-308. 
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Title — continued. 

As  to  stolen  goods,  303-305. 

As  to  goods  obtained  by  fraud,  304. 

Bights  of  a  finder  of  goods,  305. 

Treasure  trove,  306. 

Property  in  animals,  fish,  and  game,  306,  307. 

Torts  :  For  particular  torts,  see  individual  titlea. 

Definition  of  a  tort,  274. 

Divisions  of,  and  as  to,  generally,  274-283. 

The  newness  of  a  tort  is  no  objection  to  an  action,  275. 

Distinction  between,  and  crimes,  276,  277. 

Although  amounting  to  crimes,  civil  remedy  not  neces- 
sarily suspended  until  after  prosecution,  278. 

Cases  in  which  civil  and  criminal  proceedings  cannot 
both  be  taken,  278. 

As  distinguished  from  contracts,  279-281. 

It  may  sometimes  be  in  a  person's  election  to  sue  either 
in  tort  or  on  contract,  280,  281. 

Privity  is  never  necessary  in  torts,  281. 

Maxim  that  the  king  can  do  no  wrong,  282,  and  note 
(y)  on  that  page. 

Position  of  judges,  superior  officers,  &c.,  as  to,  282,  283. 

There  is  no  indemnification  generally  between  wrong- 
doers, 283. 

Affecting  land,  284-301. 

Aflfecting  goods  and  other  personal  property,  302—321. 

Aflfecting  the  person,  322-366. 

Arising  peculiarly  from  negligence,  367-390. 

Looser  principles  are  observed  in  awarding  damages  for 
torts  than  in  respect  of  breaches  of  contract,  406. 

Traction  Engine, 

As  to  injury  done  by,  384. 

Trade-marks, 

The  use  of,  implies  a  warranty,  95,  181. 

Definition  of,  179. 

There  may  be  a  property  in,  179,  180. 

Provisions  of  the  Trade-marks  Registration  Act,  1875, 

180,  181. 
Requisite  proof  in  action  for  infringement  of,  i8i. 

Trade  Union  Act,  1871,  264. 
Trains, 

Overshooting  platform,  377. 
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Trains — continued. 

Unpunctuality  of,  386. 

Treasure  Trove, 

Rights  as  to,  306. 

Treble  Damages,  409. 

Trespass  de  bonis  aspobtatib. 
Meaning  of,  302. 

Distinction  between,  and  conversion,  308. 
Instances,  of,  309-312. 
Justification  of,  315-317. 

Who  is  the  person  to  sue  in  respect  of,  318,  319. 
Remedy  for,  319,  320. 
Action  survives  to  executors  or  administrators,  321. 

Trespass  quare  clausum  freoit, 
Meaning  of,  284. 

An  action  for,  tries  the  title  to  lands,  285. 
Limitation  of  action,  285,  286. 
Possession  is  an  essential  to  an  action  for,  285,  286. 
When  a  reversioner  may  sue  for,  286,  287. 
When  a  mortgagor  may  sue  for,  287. 
Special  damage  need  not  be  proved  in  an  action  for, 

287. 
Right  of  executors  or  administrators  to  sue  for,  288. 
What  will  amount  to,  288. 
Obligation  as  to  fencing  out  cattle,  288,  289. 
A  trespasser  may  be  forcibly  ejected,  289. 
A  person  is  justified  in  forcibly  defending  possession  of 

his  lauds,  289. 
Damages  recoverable  for,  41T,  412,  416. 

Trial, 

Effect  of  plaintiff  or  defendant  not  appearing  at,  452, 

453- 
Trover, 

Former  action  of,  320.' 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  40,  41. 

Truth  of  Libel  or  Slander, 

Complete  defence  in  civil  actions,  351,  358. 
At  common  law  no  defence  to  criminal  prosecution,  352. 
But  now  it  is  if  also  shewn  that  publication  was  for 
the  public  good,  352. 
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U 

Unuquidated  Damages, 

Distinctions  between,  and  liquidated,  391-395. 

Usance, 

Meaning  of  the  term,  148,  149. 

V 

Veterinary  Surgeons,  186,  187. 

Voluntary  Deed, 

In  what  respects  not  as  good  as  a  deed  for  valuable  con- 
sideration, 16,  17. 
If  called  in  question,  burden  of  proof  lies  on  person  tak- 
ing a  benefit  under,  45. 

Volenti  non  fit  injuria,  361,  390. 

W 

Wager  Policies  :  See  Assurance. 
Are  invalid,  271. 

Wagers  :  See  Gaming  Contracts. 

Warrant, 

Definition  of,  and  mode  of  acting  thereunder,  331,  332. 
Person  obtaining,  is  not  liable  for  false  imprisonment 

but  may  be  for  malicious  prosecution,  333. 
Protects  constable  acting  under,  333. 
When  a  constable  may  arrest  without,  333,  334. 
When  a  private  person  may  arrest  without,  334,  335. 

Warrant  of  Attorney, 

Difference  between,  and  a  cognovit,  9. 

Warranty, 

Definition  of,  and  what  will  amount  to,  92,  93. 

If  subsequent  to  sale,  bad,  92. 

May  sometimes  be  implied,  93. 

As  to  warranty  of  title,  93. 

As  to  warranty  of  quantity,  93. 

As  to  warranty  of  quality,  94,  95. 

From  trade-marks,  95. 

That  goods  are  of  a  particular  manufacture,  95. 

Does  not  extend  to  defects  which  are  apparent,  95. 
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Warranty — continued. 

Remedies  on  breach  of,  95,  96. 

Distinction  between,  and  a  false  representation,  92,  254. 

Damages  recoverable  for  breach  of,  414. 

Waste, 

Definition  of,  297. 

Persons  liable  for,  297. 

Different  kinds  of,  and  distinctions  between,  297,  298. 

The  act  done  need  not  depreciate  the  inheritance,  298. 

Though  in  this  case  Court  will  not  usually  interfere  by 

injunction,  298,  note  (u). 
May  occur  by  fire,  298. 
Remedy  for,  299.  - 

Provision  of  Judicature  Act,  1873,  as  to  equitable  waste, 
299,  300. 

Wipe  :  See  Married  Woman. 

Effect  of  contracts  by  a  husband's  agent  but  after  his 
death,  1 20,  and  note  (c)  on  that  page. 

Will,  Tenancy  at. 

May  arise  from  construction  of  law,  57. 

Wills 

May  prove  themselves  after  thirty  years,  43 1. 

Recitals  in,  431,  432. 

How  proved  at  trial,  441,  442. 

Without  Prejudice, 

Communications  made,  are  privileged  from  being  given 
in  evidence,  449. 

Witnesses  :  See  Evidence. 

Their  claim  for  expenses  is  not  against  solicitor,  but  the 

party  who  has  subpoenaed  them,  185. 
Are  entitled  to  be  paid  expenses,  but  not  generally  for 

loss  of  time,  187. 
Service  of  subpcena  on,  must  be  personal,  187. 
Statements  of,  are  absolutely  privileged,  350. 
Damages  recoverable  against,  for  not  attending,  418. 
How  attendance  of,  procured,  458,  459. 
Course  when  a  witness  cannot  attend  at  the  trial,  459. 
When  deposition  of  a  deceased  witness  in  a  former  trial 

may  be  read,  459,  460. 

Writing, 

When  necessary  for  a  simple  contract,  39,  40. 
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Writing — continued. 

Not  necessary  on  a  contract  for  sale  of  fixtures,  63,  64. 
Necessary  in  representations  concerning  a  person's  credit, 

254. 

Wrongdoers, 

As  to  contribution  and  indemnity  between,  283. 

Wrongful  Dismissal  :  See  Master  and  Servant. 
Damages  recoverable  in  an  action  for,  420. 


Year, 

An  agreement  not  to  be  performed  within  a  year  must 

be  in  writing,  41,  45,  46. 
When  everything  on  one  side  is  to  be  performed  within 

a  year,  agreement  is  not  within  the  statute,  46. 

Year  to  Year, 

Liability  of  tenant  from,  as  to  repairs,  58,  59. 
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STEVENS  fir-   I/AYNES,  BELL    YARD,    TEMPLE   BAR, 


In  Ropl  ismob  price  20s. ,  cloth.     - 

QUARTER   SESSIONS  PRACTICI 

A  Uatie  mtcum 

OF  GENERAL   PRACTICE  IN   APPELLATE  AND   CIVIL   CASE^ 

AT  QUARTER  SESSIONS. 

By  FREDERICK  JAMES  SMITH, 

OF  THE  MIUULE  TEMPLl!,    UAKKISTKK-AT-LAW,   ANU  KCCOKUER  OK    MAB<:ATE. 


"  Mr.  Smith';*  book  will,  we  ane  nare,  be  found 
to  aflord  much  assistance  to  the  magistrates  form' 
ing  the  Court,  and  to  thuxe  who  practice  before 
them." — Lnw  Magnztnf. 


"  This  book  will,  we^  think,  obtain  a  hti^] 
amongst  the  books  which  deal  with  thiJb  br. 
the  bw."— Z,i»w  ^0mrmti. 


In  one  volume,  8vo,  price  21J.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  RELATING 

EXECUTORS  AND  ADMINISTRATORS,  with  an  Appen. 

Statutes,  Annotated  by  means  of  References  to  the  Text.  \\y  W.  (»re 
Walkkr,  U.A.,  of  Lincoln's  Inn,  Iktrrister-at-I^w,  Author  of  **  The  Pai 
Acts,  1868  and  1876  ;  A  Manual  of  the  Law  of  Inanition  and  of  SaJe  in  L 
Partition,"  &c. 

*'We  highly  aporovc  of  Mr.  Walker's  arrange-  ^    "  Mr.  Walker  is  fortunate  in  hijt  choice  of 

ment The  Notes  are  full,  and  as  far  as  we  ject,  and  the  power  of  treating  it    succinct 

have  jjcen  able  to  ascertain,  carefully  .ind  accurately  the  ponderoas  tomes  of  Williams,  however  «: 

compiled.  .      ...  We  can  cunimcnd  it  as  Waring  '    tory  as  an  authority,  are  necessarily  inoom 


on  its  face  evidence  of  skilful^  and  careful  labour, 
and  we  anticip:ite  that  it  will  l>e  found  a  very 
acceutablc    sulistitute    for    the    ponderous    tomes 

I    of  the   much  esteuincd  and   valued    Williams." — 

!     L<nv  Times. 


for  reference  as  well  as  exi>cnsive « 

whole  we  are  inclined  to  think  the  book  a  goi 
aseful  one." — Ltnu  yonmai. 


!  In  one  thick  volume,  8vo,  price  30;.,  cloth  lettered, 

'  THE  SUPREME  COURT  OF  JUDICATURE  AC 

\  1873,    1875,   and   1877  ;  the  Apnellate  Jurisdiction  Act,   1876,    and    the   \ 

I  Orders,  and   Costs  thereunder  ;  fe<lilcil  with  Notes,   References,   and   a  Co 

Analytical  Inde\.  Second  Edition.  Embodying  all  the  Reported  Cas 
Michaelmas  Sittings,  1877,  and  a  Time  Table.  Bv  Wii.i.iam  IX>^ 
CJrifkitii,  of  the  Inner  Temple,  liarrister-at-Law,  and  a  Judge  of  County  Co 
and  RiciiAKi)  I/)VKLAM)  Lovela.ni),  of  the  Inner  Temple,  Barrister-at- 
Editor  of  **  H all's  Essay  on  the  Rights  of  the  Crown  in  the  Seashore,"  &c. 


In  royal  i2mo,  price  4^.,  cloth, 

A  di(;est  of  the  law  of 


PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULE 

AND  THE  CASE.S  DKCinKD  IN  THE  CHANCERY  AND  COMMON  U\W  lUVlSlO 

KRO.M  NOVE.MBKR  1875,  TO  AUGUST  1880. 

By  W.  H.  HASTINGS  KELKE,  M.A.,  Barristerat-Law. 


In  royal  i2mo,  price  3^.  6//.,  cloth, 
THE     PRESENT    PRACTICE    IN 

DISTRICT  REGISTRIES  OF  THE  COMMON   UW  DIVISI 

OF    THE    HIGH    COURT    OF    JUSTICE. 
By  frank  SIMMONS. 


STEVENS   ^   HAYNES,    BELL    YARD,    TEMPLE   BAR,  \ 

In  8vo,  price  6r.,  cloth, 

THE   NEW  CONVEYANCING   ACTS, 

INCLUDING 

THfi  CONVEYANCING  AND   LAW  OP  PROPERTY  ACT,  zSai, 
AND  THE   SOLICITORS  REMUNERATION   ACT,    x88z. 

WITH  AN  INTRODUCTION,  NOTES.  AND   FORMS. 

By  SYDNEY  E.  WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law, 

Author  of  **  Petitions  in  Chancery  and  Lunacy." 


In  one  volume,  8vo,  price  i8j.,  cloth, 
THE    LAW    AND    PRACTICE   RELATING    TO 

PETITIONS   IN   CHANCERY   AND    LUNACY, 

INCLUDING 

THE    SKITLED   ESTATES   ACT.   LANDS   CLAUSES   ACT,  TRUSTEE   ACT,    WINDING- 
UP    PETITIONS,    PETITIONS    RELATING   TO    SOLICITORS,    INFANTS,    Etc.,    Etc. 

WITH   AN   APPENDIX   OP   POBK8  AND   PEEOEDENTS. 

By  SYDNEY  E.   WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  Mr.  William.^'  arrangement  of  the  procedure  under  his  various  headinzs,  which  include  Payment  out, 
TrtMtee  Relief  Act,  Lands  Clauses  Act,  Settled  Estates  Act,  and  many  •ther  subjects  of  jurisdiction  which 
have  from  time  to  time  been  conferred  on  the  Court  of  Chancery  or  the  Lunacy  jurisdiction  by  special 
statutes,  is  yfvry  convenient.  ^  l*he  chapter  on  the  Lands  Clauses  Act  is  especially  good." — Law  "fiines, 

'*  'I*he  book  ls  furnished  with  a  selection  of  Forms  and  Precedents ;  the  arrangement  of  matter  seems 
convenient ;  and  we  have  found  it  easy  to  consult.  We  have  not  observed  any  important  omission  within 
the  scope  of  the  Treatise,  and  the  wnter  deserves  the  pndse  of  having  put  together  with  some  skill  an 
unpretending  work,  which  is  at  least  more  useful  than  certain  larger  law  books  we  know  oC'  ^--SoUciiorJ 
yonrttal. 

In  8vo,  price  2&r.,  cloth, 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

UNDER  THE  JUDICATURE*:  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Intro<luctory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

By  JOHN  CUNNINGHAM,  of  the  Middle  Temple,  Barrister-at-Law, 

Author  of  the  **  Law  Relating  to  Parliamentary  and  Municipal  Elections  ; "  and 

MILES  WALKER  MATTINSON,  of  Gra/s  Inn,  Barrister-at-Law. 

Raviaw& 

' '  The  notes  are  very  pertinent  and  satisfactoiy :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  will  be  found  very  useful."'— /ru A  Law  Times, 

"  For  pupils,  also,  and  beginners  at  the  bar,  the  book  will  be  very  iiseful ;  because  these,  never  having 
served  an  apprenticeship  to  the  old  system,  are  very  apt  to  omit  allegations,  essential  in  certain  cases  to  the 
validity  of  a  pleading.  The  authors  of  the  book  before  us  have  introduced  their  collection  of  forms  to  the 
reader  b^  an  essay  on  pleading  under  the  new  rules ;  and  we  think  that  a  perusal  of  this  essay,  which  is 
written  in  an  attractive  style,  would  do  a  great  deal  of  good  both  to  barristers  and  masters.  .  .  .  We  think 
that  the  authors  have  deserved  well  of  the  profesuon,  and  that  they  have  produced  a  book  likely  to  now 
in  favour  even  among  those  who  at  first  might  conceive  a  prejudice  against  a  work  of  this  kind." — Law 
yoHfrtai. 

"  A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Prindples 
and  Rules  of  Pleading^  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
iLsefuI  companion  in  the  Practitioner's  daily  routine." — Law  Magazine  and  Review, 

The  work  contains  a  treatise  on  the  new  rules  of  pleading  which  is  well  written,  but  would  bear  com- 
pression.  To  most  of  the  precedents  there  are  notes  referring  to  the  decisions  which  are  most  useful  to  the 
pleader  in  connection  with  the  particular  caase  of  action  involved.  We  are  disposed  to  think  that  this  U  the 
most  valuable  portion  of  the  work.  It  is  extremely  convenient  to  have  some  work  which  collects  notes  of 
this  sort  in  connection  with  pleading. "^^fa/i^/ii^rr  JoMmal, 


8  STEVENS  6*   HAYNES,    BELL    YARD,    TEMPLE   BAR. 

In  royal  i2mo,  price  2Qf.,  doth. 

EMDEN'S    LAW    RELATING   TO 

BUILDING  LEASES  A  BUILDING  CONTRACTS, 

THE  IMPROVEMENT  OF  LAND  BY,  AND  THE 
CONSTRUCTION  OF,  BUILDINGS. 

WITH   A    FULL   COLLECTION    OF   PRECEDENTS   OF   ARRANGEMENTS    FOR 
BUILDING  LEASES,   BUILDING  LEASES,   CONTRACTS   FOR    BUILDING. 
BUILDINC;  GRANTS,    MORTGAGES,   AND  OTHER   FORMS   WITH 
RESPECT  TO  MATl'ERS  CONNECTED  WITH  BUILDING. 

TOGETHER  WITH  THE 

STATUTES    RELATING    TO    BUILDING, 

WITH    NOTES    AND   THE    LATEST   CASES    UNDER  THE   VARIOUS    SECTIONS. 

^ttb  a  6IossBr]»  of  ^rc^lttdnml  aiUi  JJnilbing  Ccnns. 

By    ALFRED    EMDEN, 

OK  THE   INNER  TEMPLE,   ESQ.,  8AKKIKTEil-AT>LAW. 


"  It  is  obvious  that  the  number  of  pcnons  interested  in  the  subject  of  buildine  is  no  small  ofic.  To 
supply  the  wants  of  this  class  by  providing  a  treatise  devoted  exclusively  to  the  law  of  building  md 
kindred  matters  has  been  accordingly  the  main  object  of  Mr.  Emden's  labours.  We  are  able  on  the  whole 
to  sa^  with  confidence  that  his  eflTorts  deserve  reward.  His  arrangement  of  the  subject  is  clear  aad 
perspicuous.  ....  It  mav  be  said  without  hesitation  that  they  have  been  dealt  with  in  a  manner  which 
merits  hij^h  commendation. ' — I.mw  Times, 

"  'iliis  IS  a  careful  digest  of  a  branch  of  the  law  which,  so  far  as  we  know,  ha<«  not   yet  been  felly 

treated The  book  seems  to  us  a  very  complete  and  satisfactory  manual,  alike  for  the  lawyer  as 

for  the  architect  and  the  builder." — Solicitors'  foumai. 

"  Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  ami  lafaoar 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry. " — Lmw  JeumaL 

**  In  this  work  Mr.  Emden  h.xs  collected  and  systematically  arranged  a  mass  of  leeal  lore  relating  lo 
Building  Leases,  Building  Contracts,  and  generally  to  the  improvement  of  land  by  buildings  and  their 
conscruaion.  llie  lawyer^  the  architect,  and  the  contraaor  will  here  find  brought  into  a  focus  and 
readily  availabley  information  which  would,  but  for  tlus  convenient  volume,  have  to  be  sought  far  in 
various  quarters.  — Law  Afaguzi$tf. 

"It  may  safely  be  recommended  as  a  practical  text-book  and  guide  to  all  pe<^le  whose  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works.'  — •Sa/nrraf^  Xefiem. 

**  In  such  cases  it  is  serviceable  to  possess  a  book  like  Mr.  Emden's  on  *  the  Law  of  Building^  f-ti^ff^ 
Building  Contracts,  and  Buildings.'    'ilie  subjects  it  is  needless  to  say,  are  difficult,  but  the  exposition  of 
them  is  sniffidcntly  plain  to  be  comprehended  by  every  intelligent  layman.    Mr.  Emden's  botA  is  incow 
porably  the  liest  among  those  which  are  profewiedly  intended  for  the  use  of  architect*,  builders,  agents,  as 

well  as  lawyers thruugnout  the  pages  there  is  not  a  paragraph  to  be  discovered  which  is 

not  oerfectly  clear."— T^A^  Architect, 

"  ^Ir.  Emden's  very  useful  handbook,  which  supplies  a  deuderatum  long  felt  by  lawx-ers,  architects, 
and  others  engag^  in  preparing  leases,  contracts,  and  in  building  operations  generaUy.  'I'he  work  i>  wd 
printnl,  and  marginal  raerences  are  given  throughout." — building  .Vmv. 

"To  supply  this  want  is  the  Mrriter's  object  in  publishing  this  work,  and  we  have  no  hesitation 'in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  ....  it  seems 
tu  us  a  gwxl  and  useful  book,  and  wu  recommend  the  |)urchase  of  it  without  hesitation." — The  Builder. 

"  We  are  aware  of  no  other  work  which  deals  exclusively  with  the  law  nelatins  to  buildings  and  contracts  * 
to  build.  Mr.  Emden  writes  in  an  unusually  clear  style  for  the  compiler  of  a  law  book,  and  has  not  ■ 
failed  to  note  the  latest  decisions  in  the  law  courts.     His  list  of  precedents  is  verv  full." — The  I-'ieitl.  | 

"  From  the  point  of  view  of  practical  utility*  the  work  cannot  fail  to  be  of  the  greatest  use  to  all  who    ■ 
require  a  little  law  in  the  course  of  their  building  operations.    The^  will  find  both  a  sound  arrangcinent 
uikI  a  clear  sensible  style,  and  by  perusing  it  with  ordinary  attention  many  matters  of  which  they  were 
iM^fore  doubtful  will  become  quite  comprehensible." — City  Press, 


Now  ready,  ro>'al  i2mo,  price  2J.  6k/.,  cloth. 


EMDEN'S    METROPOLIS  MANAGEMENT    AND 

BUILDINGS  ACTS  (AMENDMENT)  ACT,  1882.  with  Not» 

to  the  Sections,  and  an  Index.  I*orniing  a  Supplement  to  the  "  Law  Relating  to 
Building  Leases,  Building  Contracts,"  \c.  Hy  Alfred  Emden,  of  the  Inner 
Temple,  Barristcr-at-Law. 


"There  is  a  copious  index  to  the  work,  and  the  architect  and  surveyor  who  reqtiire  to  be  well  ii 

up  to  present  date  in  the  Statute  Law  will  obtain  this  Supplement  to  Mr.  Kroden's  >'alitable  handbook." 
^Building  Sews. 


STEVENS  6*   HAYNES,    BELL    YARD,    TEMPLE  BAR.  9 

In  one.volmney  royal  8vo,  price  ^or.,  cloth, 
THE    LAW  HELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

By  ROBERT  CAMPBELL,  M.A., 

or  LINCOLV'S  INN,   BA«KISTKK-AT*LAW ;    ADVOCATB  OF  THB  SCOTCH  lAlt; 
AUTHOS  OF  THB  "LAW  OF   NBGLIGBNCB,"  BTC. 

"  His  book  will,  we  are  convinced,  prove  of  great  service  as  a  thoughtful  and  clear  exposiition  of  a  bnmch 
of  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the  merchant,  the  shipper,  the 
underwriter  and  the  broker,  and  to  the  mercantile  community  in  general,  llie  Table  of  Contents  is 
analytical  and  remarkably  full ;  being,  in  fact,  almost  an  Index  within  an  Index." — Law  Magasint. 

"  Notwithstanding  the  existence  ofthe  works  referred  to  by  the  author  in  his  preface,  he  has  produced 
a  treatise  which  cannot  fail  to  be  of  utility  to  practising  lawyers,  aiui  to  increase  his  own  reputatioB.''-^ 
/kbi  Timts. 

*<>!#■»  II...II  .»i.--« 1.   »         ■■.■  .  .  ■■ 

In  one  volume,  Svo,  1879,  price  <^.»  cloth, 

A  TREATISE  ON  THE  RULES  WHICH  GOVERN 

THE  CONSTRUCTION  AND  EFFECT 

OF  STATUTORY  LAW. 

WITH    AN    APPENDIX 

OF  CERTAIN  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES,  WHICH 
HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUED. 

By    henry    HARDCASTLE, 

or  TUB  INMBR  TEMrLS,    BARIIIitTBK'AT'LAW ; 

KDITOR  or   "bUSMBY's  BLBCTION  LAW,"   "hARDCAHTLC's  WJICTION   rBTITIOlt.S,"  AND 

JOINT«BDITOR  or  *'  BLBCTION  rSTITION  BBPORTS." 

"  K^e  Ahould  be  dokii:  less  tbao  Justice,  howenrer,  to  the  usefulness  of  Mr.  Hait^castle's  bpcjc 
ff'^e  did  not  pofnt  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  wonb  which  have  been  judicially  or  statutable  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's  Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Law 
Magaxine  and  Review. 

*'  A  vast  amount  of  information  will  be  found  in  its  pages — much  of  it  arranged  so  as  to  be 
got  .It  without  much  difficulty  ;  the  chapters  and  sections  being  headed  with  lines  of  indication. 
We  can  only  hope  Mr.  Hardcastle  will  recdve  Chat  measure  of  success  to  which  the  amount  of 
labour  which  he  has  evidently  bestowed  iqxm  the  work  entitles  him."  —Law  Times. 

"  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful  study." — 
Daily  News, 

In  one  volume,  8vo,  price  2&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

WITH  SPECIAL  REFERENCE  TO 

^attrtjs  of  ilttual  anlr  Omamentatton^ 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

j  AND  CONTAINING  IN  EXTENSO, 

!  WITH    NOTES    AND    REFERENCES, 

,    THE  PUBLIC  WORSHIP  REGULATION  ACT,  1874;  THE  CHURCH  DISCIPLINE  ACT: 
I  THE  VARIOUS  ACTS  OF  UNIFORMITY;  THE  LITURGIES  OF  1549,  1553.  and  1559, 

I  COMPARED  WITH 

THE  PRESENT  RUBRIC;  THE  CANONS;  THE  ARTICLES;  AND  THE  INJUNCTIONS, 
ADVERTISEMENTS,  &  OTHER  ORIGINAL  DOCUMENTS  OF  LEGAL  AUTHORITY. 

By     SEWARD     BRICE,     LL.D., 

or  THE  I.NNEB  TKUPLB,    BARRISTBX-AT-LAW. 


"  To  the  vast  number  of  people  wito  in  various  ways  are  interested  in  the 
working  ofthe  Act,  Mr.  Bricks  volume  cannot  fail  to  be  welcome.  It  is  well  con- 
ceived and  carefully  executed^ — THE  TIMES. 


10  STEVENS   6*  HAYNBS,    BELL    YARD,    TEMPLE    BAR. 

Just  ready,  in  8vo,  price 

THE  CUSTOMS  AND  INLAND  EEVENUE  ACTS, 

1880  and  1881 

(43  Vict.  Cap.  14,  and  44  Vict.  Cap.  12.) 

So  far  .IS  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  Duties  00 
Accounts.  With  an  Introduction  and  Notes.  By  ALFRED  Hanson,  £sq-i  Comp- 
troller of  Legacy  and  Succession  Duties. 

*•*  Thtx  will  form  a  Supplement  to  the  lliird  Edition  of  the  Probate,  Legacy,  and  Sncceuioo  Dtty 
Acti,  by  the  same  Author. 


Third  Edition,  in  8vo,   1876,  price  251.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.    Comprising  the  36  Geo.  IIL  c.  52  ;  45  Geo.  HI. 

:""  c.  28 ;  5c  Geo.  IIL  c.  184 ;  and  16  &  17  Vict,  c  51 ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  ScotUmd, 
and  Ireland.  An  Appendix  of  Statutes,  Tables,  and  a  full  Index.  B7  Alfud 
Hanson,  of  the  Middle  Temple,  Esjq.,  Barxister-at-Law,  Comptroller  of  Lqeaqr 
and  Succession  Duties.  Third  Edition.  Incorporating  the  Cases  to  Michaemas 
Sittings,  1876. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  sudi  a  time.     Hence  a  vohune 
without  a  rival" — Law  Times, 

**  His  book  is  in  itself  a  most  useful  one ;  its  author  knows  every  in  and  out  of  the  sobjed; 
and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good 
and  clear  exposition." — Solicitors*  JoumaL 

In  royal  8vo,  1877,  price  lar.,  doth, 
LES  HOSPLCES   DE   PARIS  ET  DE  LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V,  THE  ATTORNEY^ENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 


LATR    FELLOW  OF   TRINITY  COLLEGS,    CAMBRIiXiB. 


In  preparation,  and  to  be  published  shortly, 

CORNER'S    CROWN   PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Cvmt 
of  Justice;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c- 

SECOND    EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  M.  D.  CHALMERS, 


II 


OF   THE  INNER   TEMPLE,    BARRISTE8*AT-LA\V,    AUTHOR  OF   "  DIGEST  OP  THK   LAW    Mr 

BILLS  OF  EXCHANGE. " 


In  8vo,  1867,  price  i6j.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853,1855,  I860;' 

THE    CHARITY   COMMISSIONERS    JURISDICTION    ACT.    1862- 
THE    ROMAN    CATHOLIC    CHARITIES   ACTS: 
Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Fonus  of  l>cla* 
rations  of  Trust,   Conditions   of  Sale,  and  Convc}'ance  of  Charity  Ldiul    and  a 
very  copious  Index.     Second  Edition. 

By  HUGH   COOKE  an<l  R.  G.  HARWOOD,  of  the  Charity  Commission. 

•'Chanii«  are  su  numerous.  <o  m.iny  person*  are  second  edition  of  .1  collection  of  all  the  statutes  that 

directly  or  indirectly  interested  in  ihcm.  they  arc  so  "    re):ulate  them,  admirably  arno:a ted  by  two  sadi 

much  abused,  and  there  i^  such  a  Kr<>win);  desire  to  competent  editors  as  MesMH.  Cooke  and  Harwood, 

rectify  those  abuses  and  to  call  in  the  aid  of  the  whc»^'  ufTicial  experience  peculiariy  qualifiei^^^ 

commissioner*  for  a  more  beneficial  application  of  1    for  the  tusk." — Law  Timt*. 

their  funds,  and  wc  are  nut  surprised  to  receive  a  I 
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In  one  volume,  royal  8vo,  1877,  price  JOf,,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

OP     LIHCOLN'S     inn,      BASRISTBR-AT-LAir. 


"Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  I^w  and  Practice  of  Injunctions/  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  u  valuable  companion  volume 
on  the  *  Doctrines  and  Principles '  of  this  important  branch  of  the  Law.  In  the  present  wcnIc  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  ))eing  cited  ;  while  at  the 
aame  time  no  statement  of  a  principle  is  made  tmsupported  by  a  decision,  and  for  the  most  part  the  yc«y 
language  of  the  Courts  has  been  axihered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him.  this  work  cannot  ful  to  prove  of 
the  greatest  assutance  alike  to  the  Student — wno  wants  to  grasp  principlM  frocd  from  their  superincum- 
bent detsuls — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  Magazine  and  Review, 

BY   THE   SAME   AUTHOR. 


In  two  volumes,  royal  8vo,  1872,  price  7Qr.,  cloth, 

THE  UW  &  PRACTICE  OF  fflJUNCTIONS. 

EMBRACING 

ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON    LAW    HAVE    JURISDICTION. 

By     WILLIAM     JOYCE, 

OP    Lincoln's    inn,    barriatxr-aT'Law. 


BXVZaWB. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  r>crpetual  recurrence  in  the 
Courts^  cannot  fail  to  nc  .1  welcome  offering  to  the 
profession,  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
pracucal  utility  in  every  page,  and  every  sentence, 

of  it We   have   to  congratulate    the    pro- 

fession  on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Afngazine 
and  Review. 

**  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  ooth  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  atmtunt  o/  valuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joy 


Joyces 
No  labour  has  been  spared  to  save  the  jpractitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exempKH- 
cation  of  the  gencnral  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  JonmaL 


i( 


He  does  not  attempt  to  |^o  an  inch  beyond  that 
for  which  he  has  express  wntten  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  oa 
the  Law  of  Injxmctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  dl 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
^i°S  ?i5(^  Aid  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  aoo  pages,  llie  woik  is 
probably  entirely  exhaustive.  — Law  Tltnes, 


"  This  work,  considered  either  .is  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.     It  is  a 


complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  panting  injunctions.      It  must 

supersede  nil  other  works  on  the  subject.    The  terse  statement  of  the  practice  willbe  fc 

value. 


subject.  The  terse  statement  of  the  practice  wilFbe  fotind  of  incalculable 
Wc  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  memhNers  of  the  Common  Law 
.ind  Kquity  Bars.  Mr  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  vcr>'  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
us  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  I'he  author 
deserves  great  credit  for  the  ver>'  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  Yj^zx." --Canada  Law  yourneU. 
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HIGGINS'S    DIGEST    OF    PATENT    CASES. 


Price  21^., 

A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THB 

LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

Dtcidtd  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  time  : 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June,  1875,  '^  March,  iSSo, 

as  also  some  Cases  not  reported  elsewhere. 

By    clement    HIGGINS,   HLJl.,   F.C.S., 

OF    THB     INNER     TEMrUC,     BARRISTBR-AT-LAW. 


"Mr.  Higeins's  work  will  be  tiseful  as  a  work  of  reference.    Upwards  of  700  caseK  are  digested  :  nmk. 


whether  the  compilation  iii  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  is  ;  and  we  wiO 
add,  tkaC  tba  atrwictnient  of  subject-mutter  (chrpnological  under  each  heading,  the  date,  and  cbofalc  or 
«TpenJbM>le  referenoti  being  ^iMnded  tii  every  decision)  and  the  ntat  and  carefuIly^zQCutad  indu  (whidk 
U  dabil«<fly  above  the  aTengej,  are  such  as  no  reader  of '  essentially  a  book  of  refereaoe*  ooold  quanel 
with."^-Sa/iai0r^  7numal. 

"On  the  whole  5lr.  Hig^nVs  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  Kni^lish  coun%  ct 
law  ai^  equity,  while  preseDtlag  a  complete  history  of  letpid  doctrine  on  the  paints  of  law  and  practice 
relating  to  its  subject.' — Irish  Law  Tifttes. 

"  Mr.  Higgins  Kos,  with  wonderful  and  aocunte  reseiurch,  produced  a  woile  which  i«  much  needed,  since  ' 
we  have  no  collection  of  patent  cases  which  does  not  terminate  j'ears  ago.  We  consider,  tiio.  if  an  inventor  ■ 
fumishoB  himself  with  this  Digest  and  a  little  treatUc  on  the  law  of  patents,  he  will  be  able  tu  be  as  nuch  ! 
his  own  patent  law^'er  as  it  is  safe  to  he."^-ScifttiiAc  ami  Liitrmrjf  Revirm. 

"  Mr.  Higgins's  object  h.is  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patea  sms 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appears  to  have  attained.  I'he  cbfliitica- 
tion  is  excellent,  .being  as  Mr.  Hi|^ns  very  truly  remarks,  tnat  which  naturally  sug^e:ttA  itv!f  fro* 
the  practical  woricing  of  patent  law  iightt.  Ilia  lucui  stvlc  in  which  Mr.  Higgins  has  written  his  TXsesi  } 
will  not  fail  to  recommend  it  to  all  who  may  consult  hU  book  ;  and  the  very  copious  inde  x,  to-,;ether  with  ' 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men.'  — Minit%g  yoatrmaL  \ 

**  I'he  appearance  of  Mr.  Higgins's  Di^^est  is  exceedingly  opportune.     I'he  plan  of  the  work  is  definite  ) 
and  simple.     We  consider  that  Mr.  Higgins,  in  the  production  of  this  work,  has  met  a  lont;-felc  deound. 
Not  merely  the  legal  profession  and  patent  agents,  but  patentees,  actual  or  intending  inventors,  mann&c- 
turers,  and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference." — C/tenticmi  Xim.   \ 

"The  arrangement  and  condeasation  of  the  main  principles  and  facts  of  the  caiKi  here  di£c.<fted  ceader 
the  work  invaluable  in  the  way  of  reference." — Standard. 

"  The  work  constitutes  a  step  in  the  riqht  direction,  and  it  is  likely  to  prove  of  much  sanrice  as  a  gaider  ' 
a  by  no  means  immaterial  point  in  its  favour  being  that  it  includes  a  number  of  comparatively  re^Tfli 
cases." — Engituer. 

"  From  these  decisions  tlie  state  of  the  Inw  upon  any  point  connected  with  jpatents  may  l>e  deduced. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern.  —Quartet-ly  yaurnai  t^  j 
Seienct.  ""    1 

In  8vo,  price  6j.,  seweit,  I 

A    DIGEST    OF    THE    REPORTED    CASES  | 

RELATINC;  TO  THE  | 

LAW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED    liETWLKN   JUNE,    1S75,    AND   MARCH,    18S0  : 
TOGETHER    WITH    SOME    UNREPORTED    CASES 

FOKMINC; 

AK   APPEKDUC   TO   DIGEST   OF   PATENT   0ASB8. 

I  r>Y    CLEMENT    HIGGINS, 

I  DAKRISTRR-AT-I.AW. 
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In  8vo,  price  251.,  cloth, 

THE  LAW  OF  GOHPENSATION  FOR  LANDS,  HOUSES,  k 

VNDBR  THE   LANDS   CLAUSES,    RAILWAY   CLAUSES   CONSOUDATIOS   AND 

MEl'ROPOLITAN    ACTS, 

THE    ARTIZANS    AND    L-\BOURERS'    DWELLINGS    IMPROVEMENT    ACT     1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH  EDITJONy    Enlarged,   with   Additional  Forms,    including 

Precedents  of  Bills  of  Costs. 

By    eyre    LLOYD, 

OF  THX  IN'NBK  TEMfLS,   BARKISTBJt-AT-LAW. 


"The  work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioneni  who  have  to  deal  with 
compensation  cases."— kSW/V//<m'  journal. 

'*  A  /oHrth  editioK  of  Mr.  Lloyd's  valuabU  treatise  has  just  been  ^uhlishM,  Few  hroMcktt  ^  the  imm 
qffrct  S0  tmany  and  suck  important  interests  as  that  ivhick  gives  to  privtite  indixnetnals  campensaUem  far 
property  compulsorily  taken  for  the  purpose  of  public  imprm*enients.  The  questions  which  arise  under  the 
different  Acts  of  Parliament  no7t'  tn  force  are  x>ery  numerous  and  difficulty  and  a  eoUectton  ^  decided 
caus  epitomised  and  well  arranged ^  as  they  are  in  Mr,  Lloyds  nvrk,  cannot /ail  to  be  a  xvelcome  addition 
to  the  library  of  all  who  are  interested  in  landed  property^  whetiter  as  owners,  immd  t^mts,  public  ^ffi«ors 
or  solicitors?' — Midland  Coi'nties  Hkkald. 

*'  It  is  with  much  gratification  that  we  have  to 
expresM  our  unhesitating  opinion  that  Mr.  Lloyd's 


satisfactory  it  appears  to  us  in  every  jpoint  of 
view — comprehenM%'e  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  expositioo." — Irish  Lent 
Times, 


treatise  will  prove  thoroughly  satisfactory  to  the 
profeaition,  and  to  the  public  at  large,    llioroughly 

"  /n  premding  the  legal  profession  with  a  booh  which  contains  the  decisiotis  of  the  Courts  qf  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  booh  may  now  be  considered  the  standard  work  upon  the  sub- 
ject. The  plan  qf  Mr.  Lloyds  book  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  aid  tike  promises  of  the  preceding  editions^  and  coHtaius  in  euldition  to  other  tnatter  m  complete  set 
of  forms  under  the  Artisans  and  Labourers  Act,  \Zj^  and  specinunso/ Jiiliso/ Costs  j  whiekmll  be  found 
a  tuvel/eature,  extremely  useful  to  legal  practitioners." — ^Justice  ok  thr  Peack. 

"The  work  is  one  of  great  value.     It  deals  with  >  of  the  compensation.    All  the  statutes  bearing  oa 

a  complicated  and  difficult  branch  of  the  law,  and  it  I  the  subject  have  been  collated,  all  the  law  on  the 

deals  with  it  exhaustively,     it  is  not  merely  a  com-  subject  collected,  and  the  decisions  conveniently 

piistion  or  collection  of  the  statutes  bearing  on  the  arranjg^ed.     With  thiit  comprehensiveness  of  Kopc 

subject,  ^  with   occasional    notes    and    references  '  is  united  a  clear  statement  of  principles,  and  prac- 

Rather  it  may  be  described  as  a  comprehensive  ,  tical  handling  of  the  points  which  are  likel^'  to  be 

treatise  on,  and  digest  of,  the  law  relating  to  the  !  contested,  and  espccvilly  of  those  in  which  the 

compulsory  acc)msition  and  purchase  of  land  by  '  decisions  are  opposed  or  differently  understood."— 

public  companies  and  municiiKil  and  other  local  Local  Go^'emment  Chronicle. 

authorities,  and  the  different  modes  of  assessment  I 

In  8vo,  price  7^.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE    LAW    OF    PRIMOGENITURE    AS    IT  EXISTS    IN    ENGLAND. 

By    eyre    LLOYD,    B.A., 

OF   THE   IN'N'KR  TKMPLE,    BARRISTKR-AT-LAW  ;   ACTHOR  OF   "  THE   LAW  OF  COMPSNSATION 
I'NUIkR   THR   LANDS  CI.AL'KSS  LiiNSOLIDATION  ACTS,"  «TC. 

"  Mr.  IJoyd  has  given  u«  a  ver>'  useful  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  a:iy  in  the  principal  Stales  of  both  Kurope  and  America ;  aad  we  should  soy  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  librar\'." — 
Pall  Mall  Gazette. 

"Mr.  Kyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  lK)th 
valuable  and  interesting  ;  and  his  quotations  from  Diplomatic  Keporu  by  the  present  Lord  Ljnton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  K^Te  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Magazine  ami  Kevir^v. 

^  "  Mr.  Eyre  Lloyd  has  con)]>osed  a  useful  and  interesting  abstract  of  the  laws  on  the  subjttct  of  sucres- 
sion  to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  Kngl:ind." — 
Saturday  Ker'iew. 

"  This^  is  a  'wry  useful  little  handy  lx)ok  on  foreign  soccession  laws.    It  contains  In  an  epitomised  form 
information  which  wouM  have  to  Xm  sought  through  a  great  number  of  scattered  authorities  and  foivign 
law  treatises,  and  will  be  found  of  great  value  to  the  lawyer,  the  writer,  and  the  political  student." —    . 
Stemdard.  X^ 
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In  one  Toltiine,  royal  8vo,  price  JOf.,  cloth, 

GASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS    OF    ENGLISH   JURISPRUDENCK. 

Collected  and  Digestetl  from  Official  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standincr  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  **  Hortensius,  **  History  of  Trial  by  Jury," 
•*  Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambridge. 

From  the  OONTXICPOIIARY    BJBVIXW.  I  relatione  between  England  and  her  colonies  arv 

"We  cannot  but  regard  with  interest  a  book  becoming  every  day  of  more    importance.    'ITie 

which,  within  moderate  compass,  present*  us  with  I  ^«'K  o^  Mr.  Forsyth  will  do  more  to  pake  these 

the  opinions  or  wAwMit  of  such  laH->'er»  and  states-  .  relations  pei*ctly  clear  thjmMv  which  has  >Tt 


men  as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  dovm  to  our  own  day,  Lynd hurst,  Ahmger, 
Ilenmun,  Cranworth,  Campbell,  St.  I^onards, 
Westhunr,  Chelmsford,  Cockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.    At  the  end  of 


appeared.  Henceforth  it  will  be  the  standard  wiirk 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting^  themselves  for  solution  both 
here  and  in  our  colonies." 


-..  ru.^  s         '       .,,  From  the  UIW  TIICBB. 

each  chapter  of  the  'Cases  and  opinions,     Mr.    \       nr...  i  r    ^  1.1^ 

Forsyth  has  added  notes  of  his  own;  containing  a    I    .       "»»*<>««  volume  of  560  pages  or  thereabout 


most  excellent  summary  of  all  the  l.^w  bearing  on  I  j:*  »  perfect  storehouse  of  law  not  readily  to  be 
that  branch  of  his  subject  to  which  the  '  Opinions  *  **»""<  e^s*^"?'*.  and  the  more  useful  because  it  15 
refer." 

From  the  UIW  MAOAZINII  and  ULW 

BXVTBW. 

"  Mr.  Forsyth  has  largely  and  beneficially  added 

to  our  legal  stores.   His  woric  may  be  regarded  as  in 

rome  sense  a  continuation  of '  Chalmers's  Opinions 


not  abstract  law  but  the  applicattcm  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  brandies 
of  the  law  .  .  .  'lliis  is^  a  book  to  be  read,  and 
therefore  we  recommend  it  not  to  all  lawyers  only, 
but  to  every  law  student.    'J'he  editor's  own  noMsi 


of   Eminent    I«iwyers.*   .   .   .   'I'he  constitutional    :    are  not  thu  least  valuable  portion  of  the  vcdni 


In  one  thick  volume,  Svo,  price  32^.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprisin^r  the  Companies  Clauses,  the  Lands  Clauses,  the  Railwa}'s  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1S67,  and  the  Regulation  of  Koilwan 
Act,  1 868  ;  ^vith  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868  ;  together  with  an  Appendix  ginng  all  the  other  material  Acts  relatii^ 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  (iOdkkroi,  of  Lincoln^s  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

form.  .  .  .  We  believe  that  we  hare  said  enoofb 
to  show  that  this  book  will  prove  to  be  of  pie* 
eminent  value  to  practitioners,  both  before  i^riia- 
mentar)'  committees  and  in  the  Courts  of  Law  aad 
Kquity." — Law  Journal. 


"The  title  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  have  all  the 
statutes  afiectin>;  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,   and  of  most  convenient  si/e  and 


In  Svo,  price  xr.  6^., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND    THEIR   TESTS. 


In  a  handy  volume,  crown  Svo,   1870,  jmce  lOf.  6r/.,  cloth, 

THE  LAW  OF  SALVAGE, 


Appendix 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 


lliis  book  will  be  of  infinite  service  to  lawyers 
practLiing  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.     In  short,  Mr.  Junest's  book 


is  a  complete  gmde,  and  is  full  of  inl 

upon  all  phases  of  the  su)>ject,  tersely  and  dearly 
written. " — Liverpool  yournal  o/Comntttxe, 


In  Svo,  1867,  price  u.,  sewed, 

LLOYD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


STEVENS   fSr*   NAYNES,    BELL    YARD,    TEMPLE   BAR.  15 

In  8vo^  price  lor..  cloU), 

THE  PRINCIPLES  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  GENERAL  RULES  OF  1870,  1871,  1873,  &  1878,  SCALE  OF 
COSTS,  AND  THE  BILLS  OF  SALE  ACT,  1878. 

By    RICHARD    RINGWOOD,   B.A.. 

or  THB  MIDDLE  TBMPbB,   ESQ.,   BARRMTEK>AT-LAW ;  LAT*  JICHOLAR  OF  TRINITY  COLLBGB,   DO.BUN. 


"  The  author  of  this  convenient  handbook  9/tt%  the  point  upon  which  we  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  Question  that  a  sound  measure  of  Kefonn  is  greatly  needed,  and  would  be  welcomed  by 
I    all  parties  in  the  United  Kingdom.     Pending  this  amendment  it  is  necessary  to  know  the  I^w  as  it  is, 
and  those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Law  Magazint. 

"  Mr.  Ringwood  tells  us  in  his  preface  that  his  w^rk  is  chiefly  intended  for  students,  and  it  will  no 
doubt  be  useful  to  them.  On  the  other  hftnd,  the  *  principles  of  bankruptcy'  are  not  dealt  with  by 
Mr.  Ringwood  in  the  way  we  expected  from  the  title  of  his  book,  which  is,  in  fact,  the  Bankruptcy  Act  of 
1869  itself  arranged— no  doubt  at  considerable  labour — in  about  the  moat  convenient  form  in  which  it  can 
be  presented  to  the  student.  The  Table  of  Cases  b  carefully  prepared,  refierence  being  made  in  each  case 
to  all  the  contemporary  law  reports.^  Mr.  Ringwood  has  Curly  and  ctmdscly  stated  the  new  and  the  old 
law  as  to  bills  of  sale,  and  as  to  the  rights  of  trustees  in  banknipccy  in  connection  therewith." — Law  Timst, 

"  The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Rin^^i^ood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  in  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  00 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  i>u2iled  by  having  a  long  ILm  of  cases  flung  at  him  at  the  end  of  each  p*f^jL  ** 
the  general  effect  of  the  law  is  stated  m  a  few  welKselected  sentences,  and  a  reference  given  to  the  learang 
dcdsioos  only  on  the  subject.  ...  An  excellent  index,  and  a  table  of  cases,  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show,  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Paper. 


TTiird  Edition,  in  royal  i2mo,  price  iS;.,  cloth, 

A    CONCISE    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH     AN     APPENDIX, 

CONTAINING 

The  Banlmiptcy  Act,  1869 ;  General  Rules  of  1870, 1871, 1873,  ft  1878 ; 

Forms  of  1870  and   1871 ;    Scale  of  Costa ;    the   Debtors  Act,   1869 ; 
Debtors  Act,    1878;    and    Bills  of  Sale  Acts,    1878   and   1882. 

By   EDWARD    T.   BALDWIN,  MJV., 

OP  THB  INNBR  TBMPLB,   BARRISTKK-AT-LAW. 


*'This  edition  is  a  praiseworthy  effort  to  reduce  the  Law  of  Bankruptcy  within  moderate  limits.  It  refers 
to  all  the  important  cases  on  the  Act  of  1869,  and  concludes  with  an  excellent  Index." — Lttw  Times, 

**  This  treatise  is  certainlv  the  most  readable  book  on  the  subject,  and  so  carefully  is  the  text  annotated, 
that  it  is  perfectly  relable.' — Law  journal. 

**  Our  opinion  of  the  work  when  it  originally  appeared  was  a  farourable  one,  and  our  present  opinion 
must  be  even  more  so.  Not  onlv  has  the  student  a  first-rate  bankruptcy  book  presented  to  him  tor  his 
study  of  that  branch  of  the  law,  but  the  practitioner  has  in  it  a  valuable  handy  volume  which  wiU  serve  as 
sufficient  information  00  most  points  in  itself,  and  an  index  to  everytlung  he  will  want." — L^aw  Simdents' 
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THE    LAW   OF   CORPORATIONS. 


la  one  volume  of  One  Thouaind  Pages,  royal  8vo^  price  4iJ,a  doth, 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRBS: 


BEING 


An  Investigation  ot  the  Prtnciples  which  Limit  the  Capacrties,  Powen,  and  Liabilitiei  of 

CORPORATIONS, 


AND  MORE  ESPECIALLY  OF 


JOINT      STOCK      COMPANIES. 

SECOND    EDITION. 

By    SEWARD    BRICE,   M.A.,  LL.D.   London, 

OF  THE  INNBK  TEMPLK,    BARRISTEK-AT-LAW. 


BXViaWB. 

"  D4Hiie  tit  nn^mising:  ntul  cahaUtiic  title ^  and  the  technical  nature  ff  its  suhject,  it  Jkas  At  mj— 
meadea  itself  to  tke  professien  that  a  second  edition  is  called /orimtkiH  three  veews from  the  first  /wlS 
cation  ;  and  to  this  caU  Mr.  Brice  has  responded  nritk  the  present  volnme^  the  devetofmemt  of  tpi^k  in 
excess  of  its  predecessor  is  remarkedtle  even  in  the  annals  of  law  hoohs.  Sixteen  hnndred  nrw  cases  hmee 
been  introduced^  andy  instead  of  five  hundred  Pages  octavo^  the  treatise  occupies  a  tkomusnd  very  $mueh 
larger  pages.  This  increase  in  bulh  is  partly  due  to  the  incorporation  ttdth  the  EngKsJk  lenv  an.  thendyect 
of  the  mere  important  A  merican  and  Colonial  doctrines  and  decisions— a  course  tvmcA  toe  think  Mr,  Brice 
wise  in  tuUpting^  since  the  judgments  of  American  tribunals  are  constantly  becomings  more  frequently 
quoted  and  more  respectfully  considered  in  out  own  courts^  Particularly  on  th^e  novel  and  ai»struse  points 
if  law  for  which  it  is  difiicult  to  find  direct  authority  in  English  reports.  In  the  present  specuiettsre 
timest  anything  relating  to  yointStock  Companies  is  ^ pubiic  importance^  and  the  points  on  vokich  the 
constitution  and  operation  of  these  bodies  are  tweeted  by  the  doctrine  of  Ultra  Vires  are  Just  those  nrte4 

esre  most  material  to  the  interests  of  the  shareholders  and  qf  the  comsnunity  at  large. Some 

of  the  much  disputed  auestions  in  regard  to  corporations^  on  which  legal  opinion  is  still  divided^  are  par- 
ticularly  well  treated.  Thus  with  reference  to  the  authority  claimed  by  the  Courts  to  restrain  corporo/- 
tiens  or  individuals  from  applying  to  Parliament  forfresh  powers  in  M^eiich  of  their  express  ttgreements 
or  in  derogation  offrix'ate  rights,  Mr.  Brice  most  elaborately  and  eddy  reviews  the  conflicting  decisions 
on  this  apparent  interference  with  the  rights  of  the  subject^  which  threatened  at  one  time  to  bring  the 
Legislature  and  the  Courts  into  a  collision  similar  to  that  which  followed  on  the  well4eno7vn  case  of 
Askbyy.  White.  -—     -        - 


I 


Legislature  and  the  Courts  into  

Auibyy.  White Another  tery  dificult  point  on  which  Mr.  Srice*s  book  affords  full  and  valuaiie 

information  is  as  to  the  liahility  of  Companies  on  contracts  entered  into  before  their  formation  by  the 
promoters^  ami  subsequently  ratified  or  adopted  by  the  Compaw,  and  as  to  tke  claims  ojf  prosnatert  tkem^ 
selves/orsef  rices  rendered  to  the  inchoate  Company The  chapter  an  the  liabilities  of  corparmtiom 


the pr^ession."—SKriKDAY  Krview. 


"The  doctrine  which  forms  the  subject  of  Mr. 
Seward  Bricc's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growih  in  modem 
Jurisprudence.  His  book,  indeed,  now  almost  con> 
stitutes  a  IVigest  of  the  T^w  of  Great  Britain  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporatioac^a  snbjecc  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor^ 
porations  are  so  numerous  and  }>owerful.  Mr. 
Seward  Brice  relates  that  he  has  embodied  a  refer- 
ence in  the  present  edition  to  about  1600  new 
cases,  and  expres«es  the  hope  that  he  has  at  least 
referred  to  'the  chief  cases.'  We  should  ihink 
there  can  be  few.  even  of  the  ForciRn  Judgments 
and  Dicta,  which  h.-ix-e  not  found  their  way  into  his 
pages.  The  question  what  is  and  what  is  not  Ultra 
Vires  is  one  of  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
cause  of  Comparative  Jurisprudence  by  his  new 
recension  of  what  was  from  the  first  a  unique  text* 


book  on  the  Law  of  Corporations.  He  has  p-«e 
far  towards  eflfecting  a  Digest  of  that  L,-»w  in  iu 
relation  to  the  Doctrine  of  Ultra  Viresi.  and  the 
second  edition  of  his  most  careful  and  compKben- 
sive  work  may  lie  commended  with  equal  confideoce 
to  the  English,  the  American,  and  the  Coloniai 
Practitioner,  ns  well  as  to  the  scientific  JmsC— 
Law  Magaaine  asul  Retiew, 

"  It  is  the  I.aw  of  Corporations  that  Mr.  Rrice 
treats  of  (and  treats  of  more  fully,  and  at  the  «««*»>■ 
time  more  scientifically,  than  any  work  with  which 
we  are  acuuaintedX  not  the  law  of  principal  and 
agent  :  and  Mr.  Brice  does  not  do  hLs  liook  justice 
by  giving  it  so  vague  a  title." — Law  jfout-nal. 

"  A  guide  of  ver^-  great  value.  Much  infonaatioB 
on  a  difllicult  ana  unattractive  subject  has  been 
collected  and  arranged  in  a  manner  which  will  Ic 
of  great  assistance  to  the  seeker  after  the  law  on  a 

point  involving  the  powers  of  a  company." j 

Journal.    (Review  of  First  Edition.) 


STEVENS   «Sr-   HAYNES,    BELL    YARD,    TEMPLE   BAR, 
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Now  Ready,  Fourth  Edition,  in  royal  8vo,  price  32J,  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

FOURTH  EDITION  BY  THE  AUTHOR, 

THE    LAW  AND   PRACTICE    UNDER   THE   COMPANIES  ACTS, 

1862  TO  1880, 
THE  JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870, 


AKD 

THE  LIFE  ASSURANCE  COMPANIES  ACTS.  1870  TO  1872. 

31  Trratiec  on  the  $4tD  of  ^oint  ^tcck  (Compiinice. 

Containing jihe  Statutes,  with  the  Rules,  Orders,  and  Forms,  rq^ulating  Proceedings  in 

'"' -  -     -       -    --    -  jj^^^^  Buckley, 

Christ's  College, 


the  Chancery  Division  of  the  High  Court  of  Justice    Bv  H.  Burton  Buckley, 
M.A.,    of    Lincoln's    Inn,    Barnster-at-Law,   late    Fellow  of 


Cambridge. 


"The  mere  arrangement  of  the  leading  caMK  under  the  succewve  sections  of  the  Act*,  and  the  lAwttt 
explanation  of  their  effect,  are  of  great  u*e  in  saving  much  valuable  time,  which  would  be  othcrwuie  xpent 
in  Marching  the  different  digests  *.  hut  the  careful  manner  in  which  Mr.  Buckley  has  .innotated  the  Acts 
and  placed  the  c.^sc<  referred  to  under  distinct  headings  render*  hi»  work  particularly  uMful  to  all  who 
are  required  to  advise  in  the  complication*  in  which  the  shareholder*  and  creditor*  of  companie*  freqtaently 

find  themselve*  involved The  Index,  alwa>'s  an  important  part  of  a  law  book,  is  full  and  «cU 

arranged."  -Scottish  Journal  of  yurisprudrtue. 

In  two  volumes,  royal  8vo,  yos,  cloth, 

THE     LAW     RELATING     TO 

SHIPMASTERS  AND    SEAMED 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILTTIES, 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

or  TRIM.  coLi..  camiiriix;e,  and  or  the  nokthbrn  circuit  ; 

SOUCITOB-GENERAL  OF   THE  UHNTY   PALATINE  OF   DURHAM;    ONE  OF  THE  jriX;ES  OF  THE  COUITT  OT 

KECORO   FOR  THE   HUNDRED  OK   SALt-ORIl  ; 


AND  AUTIIOK   OF 


THE  SOCIAL  CONDITION  AND   EDUCATION  OK   TIIK   FEQPLB 
IN   ENGLAND  AND  EUROPE." 


REVIEWS     OF     THE     WORK. 

From  the   NAUTICAIj   ICAQAZINX,  Jolj,  1876. 


"  It  I*  rarely  that  we  And  a  book  fulfilling  the 
requirement*  of  both  cla**e* — full  and  preci*e 
enough  for  the  lawyer,  and  at  the^  same  time  mtelli- 
^ble  to  the  non-legal  understanding,  i  >/  thf  twti 
tmlumes  by  Mr.  Kay  om  the  law  relating  to  ship- 
iHOsterx  «utd  seanujt  willy  wt  ventnre  to  say^  he  of 

Sfual  terr'ice  to  /%  caftain^  the  lawyer,  and  the 
0tUMlyin  their  respectit*e  capacities,  zxx^  twr\  of 
intefest  to  the  public  generallv,  written  a*  it  Ls  in  a 
clear  and  interesting  ttyle,  and  treating  of  a  *ubject 
of  such  va*t  importance  a*  the  right*  and  liabihtie* 
and  relative  duties  of  all,  pas*engcrs  included,  who 
^renture  upon  the  ocean  ;  more  tnan  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  hi*  own  position  on  board  ship. 

"We  can  make  no  charge  of  redundancy  or 
omisiuon  against  otir  author  :  but  if  we  were  called 
apon  to  se^ct  any  one  out  of  the  fifteen  parts  into 
which  the  two  rolume*  are  divided  a*  being  espe- 
cially valuably  we  should  not  hc*itate  to  choose 
that  numbered  three,  and  entitled  '  llie  Voyage.' 


There  the  master  will  find  a  succinct  and  compen- 
dious statement  of  the  law  respecting  his  duties 
{general  and  particular,  with  regard  to  the  ship  and 
Its  freight  from  the  moment  when,  <»i  taking  com- 
mand, ne  i*  liound  to  look  to  the  seaworthinem  of 
the  ship,  and  to  the  deliverv  of  her  log^  at  the  final 
IK>rt  ot  destin.ition.  In  Part  IV.  his  duties  are 
considered  with  respect  to  the  cargo,  this  being  a 
distinct  side  of  his  duplicate  character,  inasmnch 
as  he  is  agent  of  the  owner  of  the  cargo  just  as 
much  a*  the  owner  of  the  ship. 

"  Next  in  order  of  position  come  '  Bills  of  Lading' 
and  'Stoppage  in  Iransitu.'  We  confess  that  on 
first  perusal  we  were  somewhat  stuprised  to  find  the 
subject  of  the  delivery  of  goods  by  the  master  given 
priority  over  that  of  bill*  of  Liding ;  the  logical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage,  to  the 
author's  desire  for  unity  in  his  above-mentioned 
chapters  on  '  The  Voyage.'  That  this  is  so  is  evi- 
denced by  the  fact  that  aAer  his  seventh  chapter 
^kith  the  heading  of  the  former  and  a  referuice 
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THE  LAW  RELATING  TO   SHIPMASTERS   AND  SEAMEN. 


REVIEWS    OF    THE    V^OKYi'-conHnued. 


anUy  'The^  power  of  the  master  to  bind  the 
owner  by  hU  pentonal  contract,'  '  Hypothecation/ 
and  'Ine  Crew.'  form  the  remainder  of  the  con- 
tents of  the  first  volume,  of  which  we  should  be 
glad  to  have  made  more  mention,  but  it  is  obvi- 
ously impossible  to  criticize  in  detail  a  work  in 


which  the  bare  lutt  of  cited  cases  occupies  forty* 
four  pages. 

*'  The  question  of  compulwr)'  pilotaipe  U  fnH  of 
difficulties,  which  are  well  summed  up  by  3^Ir.  Kay 

**In  conclusion,  vre  can  heartily  coogratulale 
Mr.  Kay  i^ion  his  success." 


Tram  th«  LlVSIlPOOIi  JOURNAIi   OF   GOlCMSBOi:. 

"  'The  law  relating  to  Shipmasters  and  Seamen  * 
— such  is  the  title  of  a  voluminoa*  and  important 


work  which  has  just  been  issued  b^'  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 
lite  author  Ls  Mr.  J(Meph  Kay^  Q-C.,  and  while 
treating  generally  of  the  law  relatmg  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 

ntment,  duties,  rights,  liabilities,  and  remedies. 
>nsists  of  two  lai^e  volumes,  the  text  occupying 
nearly  twelve  hundred  pages,  and  the  value  of  the 


work  being  enhanced  by^  copioiM  appendices  and 
index,  and  by  the  quotation  of  a  masA  of  authori- 
ties. .  .  .  The  work  must  he  nn  im^nlutibU  ame 
to  the  skipmvKer^  shipnuister^  or  cahsh/  at  a  foreign 
port,  llie  language  »  clear  and  simple,  whik  uw 
legal  standing  of  the  author  is  a  sufficient  guaiaatee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  quoted  by  him  are  decisive  as  regards 
the  points  on  wnich  he  touches." 


From  the  LAW  JOURNAIi. 


"  The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  voluuies 
containing  ii8z  pages  of  text,  81  passes  of  a)i|^n- 
dices,  98  pages  of  index,  and  uiiwanU  of  iCi^;  cued 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

Mr.  Kay  says  that  he   has  'endeavoured  to 


(i 


compile  a  guide  and  reference  book  for  masten<s  shq> 
agents,  and  consuls.'  He  has  been  so  modeu  as 
not  to  add  lawyers  to  the  list  of  his  pupiLt ;  but  kis 
tfork  tviilf  tve  think,  be  tfelcomett  fy  fttn'j^tt  tehe 
hatv  to  do  with  tht^ing  transactiotts,  til  matt  mat 
cordially  as  it  undonbtedly  will  br  Ity  those 
occn/y  their  bnsiuess  in  the  great  mooters'' 


In  8vo,  price  i^., 

THE   "SIX   CLERKS   IN   CHANCERY;" 

fheir  SUCCESSORS   IN   OFFICK,   and  the    "HOUSES"  they   lived   in. 

A  Reminiscence. 
By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks'  Office. 


"  The  removal  of  the  Record  and  Writ  Office  to  the  new  building  has  suggested  the 
publication  of  an  interesting  and  opportune  little  -piece  of  legal  historj-." — Solicit&r^ 
Jottrttal. 


2  vols.  4to,  1876 — 77.     5/.  5j.  calf, 
THE 


PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH    NOTES    AND    INDEX. 
Edited  by  G.    B.   BARTON,  of  the  Middle  Temple,  Barrister-at-Law. 


In  royal  8vo,  price  30^.,  half  calf,  4 

THE    CONSTITUTION   OF   CANADA. 

THE  BRITISH   NORTH  AMERICA  ACT,   1867; 

Its  Interpretation,  Gathered  from  the  Decisions  of  Courts,  the  Dicta  of 
judces,  and  the  opinions  of  .statesmen  and  others; 

To  which  is  added  the  Quebec  Resolutions  of  1864,  and  the  Constitution 

of  the  United  States. 

By  JOSEPH    DOUTRE,  Q.C,  of  the  Canadian  Bar. 


STEVENS   &»   HAYNES,    BELL    YARD,    TEMPLE   BAR, 
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In  one  thick  volume,  8vo,  1875,  pnce  251.,  cloth, 
THE    PRIN'CIPLES    OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN    THE    OCCUPATION    OF    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

or  THK  MIPDI.K  TEMPLE,   BARRISTEK-.\T«LAW,   AND   KECilSTRAR  TU  THE  RAILWAY  COMMISSIONER.^.   . 

'*'l*he  tables  .ind  stpecimen  valuation»  which  arc 
printed  in  an  appendix  to  this  volume  will  be  of 

threat  service  to  the  pamh  authorities,  and  to  the 
egal  practitioners  who  may  have  to  deal  with  the 
lating  of  those  properties  which  are  in  the  occupa* 
tion  of  C<Hnpantes,  and  we  congratulate  Mr.  Browne 
on  the  proauction  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.   There  is  no  doubt 


that  such  a  work  U  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  m,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able^  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
quuified  him  to  undertake." — Law  Magasitu. 


In  8vo,  1875,  price  7j.  6<A,  cloth, 

THE  LAW  OF  USAGES  &  CUSTOMS : 

^  gradual  fain  Crad. 
By    J.    H.    BALFOUR    BROWNE, 

or  THE  MIDDLE  TEMI'LE,    UARRISTER-AT-LAW,    AND    KHC.IKTRAR   TO  THE  RAILWAY  COMMISSIONERS. 

"  We  look  upon  thU  treatise  .as  a  valuable  addition  to  works  written  on  the  Science  of  I^w." — Cantuia 
Law  Journal. 

"As  a  tract  upon  a  ver>'  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  nre  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  neccssarj*." — Irish  Law  Times. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  Ls  invaluable  to  the  practitioner." — Law  Jilagntune, 

In  one  volume,  8vo,  1875,  price  i&f.,  cloth, 

THE  PRACTICE  BEFORE  THE  .RAILWAY  COMMISSIONERS 

UNDER  THE  REGULATION   OF  RAILWAY  ACTS,  1873  &  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OK  THK   MIDDLE  TEMHLK,    BARKISTUR-AT-LAW,    AND  KKCISTRAR   TO  THE   RAILWAY  COMMISSIONEKS. 

"  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :    its  treatment  of  the  subject  is  fully  and 


carefully  worked  out :  it  is.  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  roan  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  rtal 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public." — La7v  Magazine. 


In  8vo,  1876,  price  7j.  6</.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law  ; 
Author  of  **  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 

l>oth  by  the  promoters  and  opponents,  and  as  this 


"This  is  .1  work  of  cons'de*able  importance  to  all 
Municipal  Corporations,  ar  d  it  is  hardly  too  much  to 
say  that  every  member  of  these  iMxlies  should  have 
a  copy  by  him  for  constant  reference.  Probabl>|  at 
no  very  distant  date  the  property  of  .ill  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desiraole 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  t)e  clearly  under- 
stood. This  task  is  made  easy  b^  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  wnich  last  session  passed  the  preamble 
of  the  'Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876,'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
le.iding  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case,  'llius,  besides  the  mam  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  le^al  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 


-Ol. 
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In  8vo,  1878,  price  dr.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  lincoln's  Inn,  Bairister-«t-Law. 

large  portion  of  the  text,  together  with  the  cs- 
planationx  pertinent  to  tlwm.  The  general  iomt 
of  Mr.  Whiteford's  work  is  that  of  a  dwest  of  C^aea 
rather  than  a  treatise,  a  feature,  however,  whid 
will  not  diminish  its  usefulneM  for  purpoaea  of 
reference." — Laiw  Me^ttune  and  Revirtv. 


"The    Law   relating   to    Charities   fay   F.   M. 

Whiteford  contains  a  orief  but  clear  exposition  of 

t  he  law  relating  to  a  class  of  bequests  in  which  the 

ntentions  of  donors  are  often  friistrated  by  un- 

acquaintance  with  the  statutory  provisions  on  the 

subject.      Decisions    in  reported  cases  oqpupy  a 


In  8vo,  1873,  price  ^s,  6d,,  cloth, 
AN    EPITOME   AND    ANALYSIS    OF 

SAYIGMY'S  TREATISE  ON  OBLIGATIONS  IN  ROHAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

EDIN.   AND  OXON.,   AND  B.C.L.   OXON.,  OF  THE  MIDDLE  TEMPLE,    BARRI.STEK>AT-LAW. 


**  Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  hU  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  anal^is  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  ori^^inal  will  be  seen  at  a  giance  ; 
the  French  translation  consbtinf^  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  comparea 
with  Mr.  Brawn's  thin  volume  of  a  hundrea  and 


fifty  pages.     At  the  same  time  the   pith  of  Vo 
Savigny  s  matter  seems  to  be  very  succeaafiiUy  _ 
served,   nothing  which  might   be    uaelul    to   the 
English  reader  neing  apparently  omitted. 

'  llie  new  edition  of  Savignv  %irill,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawven. 
If  it  Ls  not,  it  will  not  be  the  fault  of  ttie  tFaauator 
and  epitonUser.  Far  less  will  it  be  the  lk«lt  cf 
Savigny  himself,  whose  clear  definitions  and  aooH 
rate  tests  are  of  great  use  to  the  legal  practitiooex;* 
— Lmw  Jounuu. 


THE     ELEMENTS    OP    ROMAN    LAW. 

In  216  pages  8vo,  1875,  P^^^  ^^m  cloth. 
A   CONCISE   DIGEST  OF  THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 


With  copious  Referinccs  arrangrd  in  Parallel  Columfis,  also  Chronological 

Analytical  Tables,  Lists  of  Laws,  6r*c.  &*c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Ezamixuition 

Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  SEYMOUR  F.  HARRIS,  B.CL.,  M.A., 

OP  WORCESTER  COLIJU;K,   OXFORD,   AND  THE  INN^  TEMFLE,    BARRISTBR-AT-l^W 
AUTHOR  OP   "  1:NIVERS1T1ES  AND  LEGAL  BDrCATlON." 


**  Mr,  Harrises  digest  ought  to  have  very  Freat  success  amoftg  law  students  both  in  tki 
Inns  of  Court  and  the  Universities.  His  oook  gives  evidence  of  praiseworthy  eucmrmcy 
and  laborious  condensation,^'' — Law  Journal. 

*'  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  eu  cantmmti 
in  the  works  of  Gaius  and  Justinian,  ami  is  so  arrcmged  that  the  reader  ceu$  eU  omt£  ui 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exmet 
and  accurate  referettces  to  titles  and  sections  ^iven  he  com  at  once  refer  to  the  frriViiMf 
writers.  The  concise  mantter  in  which  Mr,  Harris  has  arranged  hts  digest  will  remder 
it  most  useful,  not  only  to  the  students  for  whom  it  wcu  origincUly  written,  but  eUso  to  tkott 
persons  who,  though  they  have  not  the  time  to  ivcuie  through  the  larger  treatises  of  PMt^ 
Sanders,  Ortolan,  cuui  others^  yet  desire  to  obtain  some  kmnvledge  of  Roman  jLegw/*-^ 
Oxford  and  Cambridge  Undergraduates'  Journal. 

**  Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  which  wilt  be  of  tervjft 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyst  the  imsHtmki 
for  themselves  J*— \.k\i  Times. 
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In  Crown  8vo,  price  3;. ;  or  Interleaved  for  Notes,  price  4^. 

CONTRACT    LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Notes    to   the 
Answers.     Founded  on  '' Atuon."  **  Chiity,''  and  "  Pollock:^ 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  fray's  Inn ;  late 

Examiner  for  the  University  of  Oxford. 

"  I'his  appears  to  us  a  very  admirable  selection  of  qtiestioiM,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  and  i»eful  for  the  purpose  of  testing  progress." — Ltnv  yoMmai. 


For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  2877. 

In  a  handsome  4to  volume,  with  Map  of  the  World,  price  lor.,  cloth, 

THE  STUDENTS'  REMINDER  &  PUPILS'  HELP 

IN  PREPARING  FOR  A  PUBLIC  EXAMINATION. 

By  THOMAS    MARSH, 

PRIVATE  TUTOR,    Al-THOR   OF   AN    "ENGLISH   GRAMMAR,"  &C. 

**  We  welcome  this  compendium  with  great  pleasure  am  being  exactly  what  is  wanted  in  this  age  of 
competitive  examinations.  It  U  evidently  the  work  of  a  master  hand,  and  could  only  be  compiled  by  one 
thoroughly  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  sumntiarised  and  anal3rsed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modem  languages,  geography^  dictation,  &c.  It  was  a  happy  idea  to  make  it  quarto  sixe,  and  the 
type  and  printing  are  clear  .and  l^^ble." — Irish  Law  Timts,  • 

Now  ready,  Second  Edition,  in  8vo,  price  21/.,  cloth, 

ENGLISH  CONSTITUTIONAL  HISTORY. 

FROM    THE    TEUTONIC  INVASION   TO    THE   PRESENT  TIME. 

^t^ifiitt^  215  n  %txi'hoo\  for  <^tiibnit0  nxCt  oi\itx». 

By  T.  p.   TASWELL-LANGMEAD,   B.C.L., 

OP  UNCOLN's  inn,    BARRISTER-AT-LAW,  LATE  TUTOR  ON  CONSTITUTIONAL  LAW  AND  LBCAL 

HISTORY   TO   THE   FOi;R   INNS  OF  COURT,    AND   FORMERLY  VINBRIAN 

SCHOLAR   IN   THE  UNIVERSITY  OF  OXFORO. 

Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 


**  The  work  before  as  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  uxe,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  (U.S.)  Litsrary  World. 

**As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
IXvULOiy."— Solicitors*  Journal. 

"TKat  the  ^reate^t  care  and  labour  have  been  bestowed  upon  it  is  apparent  in  every  page,  and  we  doubt 
not  that  it  will  become  a  standard  work  not  likely  soon  to  die  out. ' — Oxford  and  Cambridge  Under- 
gradnatei  Journal. 

"  As  a  text-book  for  the  lecturer  it  is  most  valuable.  It  does  not  always  observe  a  strict  chronological 
tequenoe,  but  brings  together  all  that  has  to  be  said  on  a  given  subject  at  the  point  when  that  subject 
happens  to  possess  a  special  importance/'^O^/^w^wrar^  Rnnew. 

Mr.  Taswell-Langmead's  compendium  of  the  rise  .ind  development  of  the  English  Constitudon  has 

eWdently  sujxplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  tnat  u  is  a  thoroughly  good  and  useful  work." — S^ctator. 

*' We  think  Mr.  TxsweTl-Langmead  may  be  congratulated  upon  having  compiled  an  elementary  work  of 
coiumcuous  merit."— /W/  Mall  Gazette. 

"  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly  recommend." — Lofw 
Timts, 

**  It  it  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Glebe, 

"The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard. 

"As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  work." — Law  Journal. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  diief  subject  of  constitutional  hutory — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 
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Sixth  Edition,  in  8vo,  1S82,  price  251.,  cloth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    SNELL, 

OF  THB  MIDOLB  TBMPLX,  BABRXSTBR>AT-LAW. 

SIXTH  EDITION. 
TO   WHICH    IS   ADDED 

AN    EPITOME   OF   THE    EQUITY   PRACTICE. 

THIRD    EDITION. 

By  ARCHIBALD  BROWN,  M.A,  Edin.  &  Oxon.,  &  B.C.L.  Oxox., 

OF  THE  MIDDLB  TEMPLR,    BARRISTBR-AT>LAW  ;    AUTHOR  OF  '*A  NBW  LAW  DICTION AKV," 
"an   ANA;.YSIS  of  SAVIGNY  ON  OBLIGATIONS,"  AND  THB   "LAW  OF   FIXTURES." 


REVIEWS. 

Rarely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell's  '  Prindples  <d  Equity,' 
of  which  a  fifth  edition  has  just  been  issued." — Lena  Times. 

*  Seldom  does  it  happen  that  a  work  secures  so  great  a  reputation  as  this  book,  and  to  Mr.  Brown  is 
due  Uie  credit  of  keeping  it  up  with  the  times.  ....  It  is  certainly  the  most  comprehensive  as  well  as 
the  best  work  on  Ex^uity  Jurisprudence  in  existence." — Oxford  and  Cambridge  UndergrmdMAies*  y^umoL 

'  The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  pre«eu 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  *  amending  hand'  in  every  page;  the  reaults  of 
the  decisions  under  the  new  s>'stem  have  been  carefully  explained,  and  engrafted  into  the  original  text ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brownj  has  proved  the  fallacy  of  Bentham's  dc«tcripdoo  of 
Equity  as  *  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  \%  able  to 
delineate.*  He  has  added  a  book,  comprising  127  pages,  on  the  present  '  Practice  in  Elquity,*  as  to 
which  he  observes  that  it  '  will  be  probably  found  by  students  very  serviceable,  and  by  praccttioners  very 
handy  and  convenient,  seeing  that  it  embodies  the  whole  procedure  (even  in  its  minutest  detailsX  and  at 
the  same  time  collects  it  all  together  under  efficient  practical  headings,  with  their  sub-divisiocu,  so  much  m 
t  hat  everything  may  be  found  in  the  "  Practice  "  without  either  difficulty  of  search  or  diversity  of 
reference.'  Thb,  on  the  whole,  accurately  describes  the  general  character  and  quality  of  that  portion  of 
the  work  ;  but  at  the  same  time,  we  must  say  that  it  cannot  well  claim  to  be  much  more  than  a  skilful 
Prfcis  0/  the  procedure  as  fortnulnted  and  prescribe  by  the  Acts  and  Rules  tkemsetve^t  with  a  few 
exceptions,  but  without  anything  like  an  expanded  treatment  such  as  might  render  that  portion  of  the 
work  equal  to  the  portion  dealing  with  the  principles  of  equity.  Suggested,  however,  by  the  ncoeasitics 
experienced  by  its  writer  in  his  own  practice,  it  will  doubtless  prove  useful  to  others  in  an  equal  degree : 
and  it  certainly  forms  a  valuable  and  much-needed  supplement  to  Mr.  Snell's  work." — Irish  Z^sav  Tisnes, 


I 


"  IVe  know  of  no  better  introduction  to  the  Principles  of  Equity.^ — 
Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  woric,  ia 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  practitiooeii^ 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  suljecL 
In  editing  the  fourth  edition,  Mr.  Brown,  while  *  working  up  the  language  and  contents  of  the  book  to 
the  level  of  the  new  procedure  introduced  by  the  Judicature  Acts,'  noting  changes  of  the   law,  and  ; 
correcting  the  minor  errors,  has  wisely  abstained  from  interference  with  the  general  character  of  the  walk,  ' 
which  equally  with  its  lucidity  and  trustworthiness  has  shared  in  gaining  the  approval  of  the  profesnoo.  ■ 
Rut  he  has  added  a  new  feature  in  an  Epitome  of  the  Practice  in  Equity  which  forms  a  valtkable  corapte*  ; 
ment  to  the  '  Principles,'  equally  useful  to  the  young  practitioner  and  to  the  student,  by  whom  IHindpkft  ^ 
and  Pnurtice  should  be  concurrently  studied.    We  think  Mr.  Brown  is  to  be  congratulated  on  haviq  i 
produced  a  really  useful  Epitome,  which,  while  not  attempting  to  supersede  the  larger  Practices,  will  be  ' 
found  a  safe  guide  to  the  Practitioner  in  all  ordinary  proceedings." — Law  Magazine  and  Retwm. 


I 
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Second  Edition,  in  one  volume,  8vo,  in  Preparation, 

PRINCIPLES  OF   CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR   THE  USE  OF  STUDENTS. 

By   henry  C.   DEANE, 

OF  Lincoln's  inn,  bakrister-at-law,  sometime  lecti'kkr  to  the  incorpokateu  law  society 

OK  THE   I'NITEU   KIN'f:DOM. 

"  Mr.  J>eane  i«  one  of  the  I^ecturen  of  the  Incorporated  Law  Society,  and  in  his  elementary  work  intended 
for  the  use  of  students,  he  emhodien  M>me  lectures  given  at  the  hall  of  that  society.  It  would  weary  our 
readers  tu  take  them  over  the  ground  necessarily  covered  by  Mr.  I)eane.  'I'he  first  part  is  devoted  to  Cor- 
poreal Hereditaments,  and  the  second  to  Conve>'ancing.  'I  ne  latter  is  prefaced  by  a  very  interesting  '  Hu- 
tor^' of  Conveyancing,' and  for  practical  purposes  the  chapter  (Ch.  3,  Part  II.)  on  Conditions  of  Sale  is 
decidedly  valuable." — Ltnv  Times. 

'*We  hope  to  see  this  book\  like  StieWs  Equity^  a  standard  cUus-iwok  in  all  Law  Schools 
where  English  law  is  taught,'* — Canada  Law  Journal. 

"  It  seems  essentially  the  book  fur  young  convey* 
ancers,  and  will^  probably,  in  many  cases  supplant 
V^lliams.  It  is,  m  fact,  a  modem  adaptation  of  Mr. 
Watkin's  book  on  conveyancing,  and  is  fully  equal 
to  its  prototype." — Irisn  Law  Thues. 

**  Extremely  useful  to  students.  :ind  especially  to 
those  gentlemen  who  are  candidates  for  the  various 
legal  examinations.     There  are  so  many  questions 


set  now  on  case^  law  that  they  would  do  well  to 
peruse  this  treatise  of  Mr.  Duine's,  and  use  it  in 
conjimction  with  a  book  of  questions  and  answers. 
They  will  find  a  considerable  amount  of  equity  case 
law.  especially  in  the  second  part  of  Mr.  Deane's 
book,  which  comprises  in  substance  some  lectures 
delivered  by  the  author  at  the  Law  lastitution.** — 
Law  JoHmaL 


Second  Edition,  in  8vo,  price  \os,  6r/.,  cloth, 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS, 
By   EUSTACE  SMITH, 

or   THE   INNER  TEMl'LE  ;  AUTHOR  OK    **  A   Sl'MMARV  OK  COMPANY   LAW." 

"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  lie  in  the  hands  of 
■cver^-  student  who  is  taking  up  Admiralty  I^w  at  the  Final." — Laxu  Students  Jonrnal. 

**  rhc  divisions  of  his  book  are  sensible,  his  lang^uage  is  concise,  and  he  has  succeeded,  without  over- 
weighting any  part  of  it,  in  giving  the  student  a  vcr>'just  apprecuition  of  the  origin  of  the  Courts  of 
Admiralty,  the  claims  that  can  be  enforced  in  them,  and  the  mode  of  practice  as  it  at  present  exists. 
Altogether  Mr.  Eustace  Smith  has  turned  out  a  book  in  a  small  compass  which  is  to  be  commended." — 
Articled  Clerks'  Jounuit. 

**  Mr.  Smith  has  a  happy  knack  of  compres>*ing  a  large  amount  of  useful  matter  in  a  small  compass.  ITie 

esent  work  will  doubtless  l)e  received  with  satisfaction  equal  to  that  with  which  his  previous  '  :)ummary' 


Dre! 


ruM  been  met." — Ojc/ord  and  Cambridge  Undcrgrad nates  JonrHoI. 


Second  Edition,  in  8vo,  price      .f.,  cloth, 
A    SUMMARY    OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS, 
By   EUSTACE  SMITH, 

OK  THE   INNER   TKMI'LE;   AITHOR   OK    "a   Sl'MMARV  OK  COMPANY  LAW,**   AND    "A   SfMMAKY  OF 

THE  LAW   AND   PRACTICE   IN   ADMIRALTY'." 

**  His  object  has  l)een,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  bv 
which  it  is  enforced,  and  the  prucedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  \\.."—BtirExamimititui  JourtMl. 


In  8vo,  price  6j.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION, 

By   J.    CARTER    HARRISON,    Solicitor. 
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Third  Edition.     In  one  volume,  8vo,  price  2ar.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 


SECOND   EDITION. 


By  JOHN   INDERMAUR,  Solicitor, 

AUTHOR  OF   "a   MANUAL  OF  THE   PRACTICE  OF  THE  SUPREME  COURT," 
•*  EPITOMES  OF  LEADING  CASES,"  AND  OTHER  WORKS. 


**  The  praise  which  we  were  enable<l  to  bestow  upon  Mr.  Inderniaur*s  verj'  useful  com- 
pilation on  its  first  apjiearance  has  been  justified  hy  a  demand  for  a  second  etlition.'' — 
Law  MagaHne, 

'*  We  were  able,  four  years  ago,  to  praise  the  first  editicm  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Laio  Jcurnal, 

**  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  hb 
works  are  all  thus  characterised,  his  *  l*rinciples  of  the  Common  Law  *  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  thm  I 
the  references  to  the  Irish  decisions  which  have  b^n  now  introduced  are  calculated  to  i 
render  the  work  of  greater  utility  to  practitioners  and  students,  bot/t  English  and  Irish,"  I 
— Irish  Law  Times.  I 

**  This  worhy  the  author  tells  us  in  his  Preface,  is  u*ritten  mainly  with  a  He^v  to  the 
examinatiotis  of  the  Jucorporated  Laxv  Society  ;  but  we  think  it  is  likely  to  attain  a  TviJer 
usefulness.     It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  exaniinedy   to  be  a  \ 
careftd  and  clear  cndlitu  of  the  principles  of  the  common  Icnv,     It  is  very  readable  ;  and  ' 
not  only  students,  but  many  praxtilioners  and  the  public  might  benefit  by  a  perttsal  of  its 
pages,'" — Solicitors'  Journal. 

"Mr.  Indermaur  has  very  clear  notions  of  what  a  law  student  should  he  taught  to 
enable  him  to  pass  the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  last 
work,  the  law  is  statcil  carefully  and  accurately,  and^he  book  will  probably  prore 
acceptable  to  students." — Law  Times. 

**The  practising  solicitor  will  also  find  this  a  very  useful  compendium.  Care  has 
evidently  been  taken  to  note  the  latest  decisions  on  important  points  of  law.  A  full 
•nd  well-constructed  index  supplies  every  facility  for  ready  reference." — Lcrw  Magasine, 
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Second  Edition,  in  8vo,  price  lOf.  6</.,  cloth, 

i  USUAL  OF  THE  PRACTICE  OF  THE  SDPBENE  COURT  OF  JUDICATURE, 

In  the  Queen's  Bench  and  Chancery  Divisions.      Intended  for  the  use  of  Students, 

By  John  Indermaur,  Solicitor. 

"The  second  edition  has  followed  quickly  upon  the  first,  which  was  published  in  1878.  l*hts  fact  aflbrdft 
good  evidence  that  the  hook  has  b«en  found  useful.  It  contains  sufficient  information  to  enable  the 
Mudcnt  who  masters*  the  contents  to  turn  to  the  standard  works  on  practice  with  advantage."— iLatc 
Times. 

'*'rhis  i««  a  very  useful  student's  book.  It  Ls  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  pwrtion  relating  to  the  Chnncery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  equity  draftsmen." — Solicitors'  youmat. 

Fifth  Edition,  in  8vo^  price  dr.,  cloth, 

AN    EPITOME   OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intende<l  as  a  Guide  to  **  Smith's  Leadinc.  Cases."    By  John  Indermaur, 
.Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

**  We  have  received  the  third  edition  of  the  *  Epitome  of  Leading  Common  Law  Cases,'  by  Mr,  Inder- 
manr,  Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  the  second  in  April,  1874, 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be 
funiished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition." — Law  youmal. 

Fourth  Edition,  in  8vo,  1881,  price  dr.,  cloth, 

AM  EPITOME  OF  LEADING  C0NYETANCIN6  AND  EQUITY  GASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,   Solicitor,   Author  of  **  An  Epitome  of  Leading 

Common  Law  Cases.'' 

"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey* 
ancin^  and  Kquity  Cases.     The  work  is  very  well  done." — Laiv  Times. 

''The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  Is  espedally 
intended.     Mr.  Indermaur  will  soon  be  known  as  the    Students'  Friend.'  " — Canada  Law  youmai. 


Third  Edition,  in  8vo,  1880,  price  5^.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING   A    COMPLETE    COURSE    OF    STUDY,    WITH   STATUTES, 

CASES  AND  QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
eiounination  to  the  final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
b  inielUsently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carr]^Tiim  through  the  final  examination." — So/icitars'  Journal. 

"^liis  book  contahis  recommendations  as  to  how  a  complete  coarse  of  study  for  the  above  examfaiaBon 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  b  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinary 
abiltty,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Lam  Jonmal. 

Second  Edition,  in  8vo,  price  6j.,  cloth, 

SELF  •  PBEPARATIOH   FOR   THE   IHTEBMEDIATE    EXiUNiTIOHS, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  (Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitte<l,  and  of  portions  to  which  s{)ecial  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  nine  Intermediate  Examinations  which 
have  at  present  l)een  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  jxis.sed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  **  Principles  of  Common  Law,"  and  other  works. 

In  8vo,  1875,  price  dr.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS, 

AND  THE   RULES  THEREUNDER: 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 


26  IVORICS  FOR   LAIV^  STC/DEATTS. 

Second  Edition.     In  8vo,  price  2dr.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW; 

EMBRACING    FRENCH   AND    LATIN   TERMS   AND    REFERENCES   TO   THE 

AUTHORITIES,  CASES,  AND   STATUTES. 

SECOND  EDITION^  revised  throughout^  and  coftsideraHy  enlarged* 

By    ARCHIBALD    BROWN, 

M.A.  BDIN.  AND  OXON.,  AND  B.C.X«  OXOM.,  OP  THE  MIDDLE  TEMPLE,  BARRISTBH-AT-LAW  ;  AUTHCnt  OF 
THE  "law  of   fixtures,"   "ANALYSIS  OF  SAVIGNV'S  OBLIGATIONS  IN  SOMAN  LAW,"    KTC 


,In  Royal  8vo.,  price  ^r.,  cloth, 

ANALYTICAL  TABLES 


OF 


Reviews  of  the  Second  Edition. 

**^So  far  as  we  have  been  able  to  examhu  the  %ucrk,  it  seenis  to  haute  been  mast  carefully 
eutd  accurately  executed^  the  presait  Edition^  besides  containing  much  new  matter^  having 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  and  tvc  haste  mo  \ 
doubt  whenever  that  it  will  be  found  extremely  useful,  not  only  to  students  and  pnutitioHtrs,  ' 
but  to  public  men,  and  men  of  letters.  ^'—Ikish  Law  Times.  ! 

**Mr.  Brown  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  the  [ 
judicature  Acts,  and  it  no7u  constitutes  a  very  useful  work  to  put  into  the  hands  of  any 
student  or  articled  clerk,  atui  a  work  which  the  practitioner  will  find  of  value  for  reference.^ 
— Solicitors'  Journal. 

"  //  will  prove  a  reliable  guide  to  Unv  students,  and  a  liandy  booh  of  reference  for 
practitioners"— l»KVf  Times.  I 


THE   LAW   OF   REAL  PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Bar^^ister-at-Law. 


I  Table     I.  Tenures. 

j  ,,       II.  Estates,    according    to    quantity    of 

Tenants*  Interest. 

I  „     III.  Estates,  according    to  the    time    ftt 
I                                which  the  Interest  is  to  be  enjoyed. 

;  ,,      IV.  Estates,  according  to  the  number  and 
I                                connection  of  the  Tenants. 


CONTENTS. 

Table       V.    Uses. 


„         VI.    Acquisition  of  Estates  in  land  of 
freehold  tenure. 

,,        VII.     Incorporeal  HeredUaments. 

„      VIII.     Incorporeal  Hereditaments.  ' 


*'  Win  supply  the  law  student  with  help  of  a  kind  found  very  generally  useful.  I'he  tables,  which  aic 
,     based  on  Stephen's  Hlackstone,  have  gone  through  the  practical  test  of  being  emplo>'ed  as  aids  to  the 

mental  arrangement  of  the  knowledge  of  the  subject  required  for  examinations,  and  will  no  donbt  be  apuwh 
I  dated  by  the  large  and  increasing  classes  whose  requirements  they  are  intended  to  meet." — Lan^  Magmume. 
'        "  Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  br  ' 

fiMad  of  much  service  to  students  of  the  Law  of  Real  Property." — Ltam  Timts. 
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I  Second  Edition,  in  8vo,  price  20r.,  cloth, 

;  PRINCIPLES  OF  THE  CRIMIMAL  LAW. 

INTENDED    AS   A    LUCID    EXPOSITION    OF   THE   SUBJECT   FOR   THE  USE 

OF   STUDENTS   AND   THE   PROFESSION. 

By    SEYMOUR    F.    HARRIS.   B.C.L.,   M.A.   (Oxon.), 

AUTHOR  OF   "a  CONCISE  DIGEST  OF  THE  INSTITUTES  OF  CAU'S  AMD  JUSTINIAN." 

SECOND   EDITION 

Revised  by  the  Author  and  F.  P.  TOMLINSON,  M.A., 

OK  THE   INNER  TEMPLE,  DARRISTKR-AT-LAW. 


REVIEWS. 

**  Tlie  favourable  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition,  we  see 
$i4>  reason  to  modify  the  praise  we  bestoived  on  the  former  Edition,  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions,  The  book  is  one  of  the  best  manuals  of  Criminal  Law 
for  the  student,'^ — Solicitors'  Journal. 

**  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr,  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  laiv,  Mr.  Harris  lias  brought  to  bear  upon  his  present 
work  qualificatiotts  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  aft  ambitious  one,  for  it  does  fUft  pretend  to  soar 
above  utility  to  the  young  practitio9ter  and  the  studetit.  For  both  thest  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law,  A  noticeable  feature  of  Mr,  Harrises  work, 
which  is  likely  to  prove  of  assistafue  both  to  the  practitioner  atui  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Imw  will  be 
/&««</.  —Law  Magazine  and  Review. 

"This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  ofTences  punish* 
able  by  the  Eng^isK  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  oflTences,  punishments,  and  statutes.  'Hie  work  U  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  ewientials ;  of  persons  capable' of  committing  crimes;  and  of  principals  and  acc^sories. 
Book  II.  deals  with  offences  of  a  iiublic  nature  ;  ofTences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime^  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  le^al  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  'ITiis  part  of  the  work  is  extremely  well  dopct  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  iininitiatod. 
Book  IV.  contains  a  short  sketch  of  *  summary  convictions  before  magistrates  out  of  c]uarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  U  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — Lena  Journal. 

*^  Mr.  Harris  has  uruiertaken  a  work,  in  our  opinion,  so  much  needed  thai  he  mi^t 
diminish  its  bulk  in  the  ne.xt  edition  by  obliterating  the  Apologetic  preface.  The  appearance 
of  his  7/olume  is  as  well  timed  as  its  execution  is  scUisfactory.  The  author  has  shown  an 
ability  of  omission  7vhich  is  a  good  test  of  skill,  and  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  Just  so  much  only  as  a  learner  needs  to  know,  and 
has  presented  it  in  terms  which  render  it  capahle  of  being  easily  taken  into  the  mitul.  The 
first  half  of  the  volume  is  devoted  to  indictalde  offences,  which  are  defined  and  explained  in 
succitict  terms  ;  the  secotui  half  treats  of  the  prevention  of  offences,  the  courts  of  crimipuU 
jurisdictioft,  arrest,  preliminaty  proceedings  before  magistrates,  and  modes  of  prosecuting 
and  trial ;  aiui  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
coftvictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be 
found  particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have 
nwre  than  a  loose  aitd general  notion  of  the  manner  in  which  a  tried  is  conducted,  and  oj'ten 
commit  blunders  which,  although  trifling  in  kind,  are  fievcrtheless  seriously  discouraging 
euui  annoying  to  themselves  cU  the  outset  of  their  career.  From  even  such  a  blunder  as  that 
of  mistaking  the  order  in  which  the  speeches  are  made  and  wi trusses  excunined  they  may 
be  saved  by  the  table  of  instructions  given  hcre,^^ — Solicitors'  Journai« 
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Now  Ready,  in  i2mo,  price  5^.  6</.,  cloth, 

A  CONCISE  TREATISE  ON  TBE  LAW  OF  BILLS.  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LWV  STUDENTS,  &  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c 
By  John  Indermaur,  Solicitor. 


<( ' 


llie  object  of  the  book  is  thoroughly  practical.  Thone  who  want  to  be  told  exactly  what  to  do  and 
where  to  i^o  when  they  are  registerinj;  a  duI  of  sale  will  find  the  necessary  information  in  this  little  book." 
— Lam  yanmoL 


Now  ready,  in  8vo,  price  2j.  6</.,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS, 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

*'  llie  book  soenu  admirably  adapted  as  a  book  of  reference  for  students  who  come  acrots  a  Latin  nuudm 
in  their  reading." — Lav/  JoumeU. 

"The  collection  before  us  is  not  pretentious,  and  disarms  criticism^  by  its  simpUdty  and  general 
correctness.  Students  would  do  well,  early  in  their  studies,  to  commit  these  maxims  to  memor)',  and 
subsequent  reading  will  often  be  sysitematized  and  more  easily  remembered."— Cima^  L«no  yournml. 


In  one  volume,  8vo,  price  91.,  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 

By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAV's  INN,  LATK  SCHOLAR  OK  TRINITY  COLLEGE,  OXPOKD; 
AUTHOR  OF  **  LEADING  CASES  IN  CONSTITLTIONAL  LAW  BRIEFLY  STATED.** 

"  Will  doubtless  prove  of  much  use  to  students,  for  whom  it  is  intended.  .  .  .  An^  ttodent  who.  with 
this  brief  summary  as  a  guide,  carefully  studies  the  enactments  thcmtelves  in  the  Revised  Edition  of  the 
Sututes,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every  branch  of  English  law." — Law 
Magazine. 

Second  Edition,  in  8vo,  in  preparation. 

LEADING  CASES  IN  CONSTITUTIONAL    LAW 

Briefly  Stated,  with  Introduction,  Excursuses,  and  Notes. 

By  ERNEST  C  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY's  INN,  LATE  SCHOLAR  OF  TRINITY  COLLSCS,  OXFOSO. 

"  Mr.  K.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illnstratinir  CoA* 
stitutional  I  aw,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  penions  tinacr  it, 
as  regards  not  merely  the  constitution  and  structure  ^ven  to  the  govemingbody,  but  ailso  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  dear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  re{n>lated ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Rnnew. 

"  Mr.  l*homas  gives  a  seasible  introduction  and  a  brief  epitome  of  the  familiar  leading 
Timet, 


In  8vo,  price  &r.,  cloth, 

AN   EPITOME  OF  HINDU  LAW  CASES.    With 

Short  Notes  thereon.    And  Introductory  Chapters  on  Sources  of  Law,  Marriage, 
Adoption,  Partition,  and  Succession.     By  William  M.  P.  Cochlan,  Bombay  J 
Civil  Service,  late  Judge  and  Sessions  Judge  of  Tanna. 


STEVENS  6*   HAYNESy    BELL    YARD,    TEMPLE   BAR, 


29 


In  a  handy  volume,  price  5/.  6</.,  cloth, 


RAILWAY  PASSENGERS  AND  RAILWAY  COMPANIES: 

THEIR  DUTIES,   RIGHTS,   AND  LIABILITIES. 
With  an  Appendix  containing  Addenda  et  Corrigenda  to  Nov.  z88o. 

By  LOUIS  ARTHUR   GOODEVE, 

UP  THE  MIDDLE  TBIIPLK,   BAKE1STKR>AT*LAW. 

*^j*  The  Apptftdix  can  be  had  separately y  price  is, 

"  Mr.  Goodeve's  little  book  »  a  condM  ejntome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  perv>nal  luggage.  It  is  clearhr  written,  and  the  reader  is  able  speedily  enough  to  find  any  point 
upon  which  he  desires  to  inform  himself." — Lartf  yttumal. 

"  Mr.  Goodeve  has  rendered  a  service  to  the  public  in  making  a  digest  of  the  law  relating  to  railway 
passengers,  including  the  respe<;tive  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concise  manner  ;  and  it  is  to  be  hoped  that  this  little  work  will  be 
widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them." — 
Saturday  Rnnrut. 

"After  reading  the  volume  with  great  interest,  we  can  only  say  that  it  is  clear,  compact,  and  accurate. 
Passengers  who  want  reliable  information  should  consult  this  book." — Sheffield  Post. 

EUROPEAN    ARBITRATION. 

Part  I.,  price  Js.  6d,y  sewed, 

LORD    WESTBURY'S    DECISIONS. 

Reported  by   FRANCIS  S.  REILLY, 

OF  Lincoln's  i.nn,  barrister* at-law. 


ALBERT    ARBITRATION. 


Parts  I.,  II.,  ami  III.,  price  25/.,  sewed, 

LORD    CAIRNS'S    DECISIONS. 

Reported  by  FRANCIS  S.  REILLY, 

OF  Lincoln's  inn,  rarrister>at-ijiw. 


In  8vo,  price  lis,,  cloth, 
A  TREATISE  ON 

THE   STATUTES  OF   ELIZABETH  AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  MAY,  B.A,  (Ch.  Ch.  Oxford), 

AND  OF  Lincoln's  inn,  barrister-at-law. 


"This  treatise  has  not  been  published  before  it 
was  wanted.  I'he  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force^  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  jirinciples  in* 
Tolved  in  the  decisions,  under  any  circumstances, 
most  have  been  a  work  of  great  labour,  and  we  are 
pleased  to  observe  that  in  the  book  before  us  there 
nas  been  a  combination  of  unusual  labour  with  con- 
^erable  professional  skill.  .  .  .  We  cannot  con* 
elude  our  notice  of  this  work  without  saying  that  it 
reflects  great  credit  on  the  publishers  as  well  as  the 
author.  The  facilities  afforded  by  Messrs.  Stevens 
and  Haynes  for  the  publication  of  treatises  by  rising 
men  in  our  profession  are  deserving  of  all  praise. 
We  feel  assured  that  thev  do  not  lightly  lend  their 
idd  to  works  presented  for  publication,  and  that  in 
oonseqoence  publication  by  such  a  firm  is  to  some 
extent  a  guarantee  of  the  value  of  the  work 
puhliiht^.— Canada  Law  Journal. 


**  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  l*he 
subject  Is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  whole^  he  has  produced  a  very 
iLseful  book  of  an  exceptionally  scientific  character. 
— Solicitors'  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
'ITie  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distm- 
gulshes  original  research  from  borrowed  labours." 
— A  merican  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue  of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  laboun, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  u  possible^  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.'" — Law  Times, 
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In  one  volume,  8vo,  price  25J.,  cloth, 

AN   ESSAY  ON 

THE  RIGHTS  OF  THE  CROWN 

AND  THE  PRIVILEGES  OF  THE  SUBJECT 

IN    THE    SEA   SHORES    OF   THE    REALM. 
By    ROBERT    GREAM    HALL, 

OF  Lincoln's  inn,  barrister>at-law. 

SECOND    EDITION. 

Revised  and  Corrected,  together  with  extensive  Annotations, 
AND  References  to  tiik  later  Authorities  in  England, 
Scotland,  Ireland,  and  the  United  States, 

By    RICHARD    LOVELAND    LOVELAND, 

OK  THK  INNER  TEMI'LK,    DARKISTER-AT-LAW. 


"This  »  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there    u  no  great   inducement  for   a   legal 

writer  to  take  up Mr.  Hall,   whose  first 

edition  was  uisued  in  iB^o,  was  a  writer  of  consider* 
able  power  and  method.  Mr.  Loveland's  editing 
reHects  the  valuable  qualities  of  the  *  Essav '  itwif. 
He  has  done  his  work  without  pretension,  but  in  a 
solid  and  efficient  manner.  'Ilie  '  Summary  of  Con- 
tents '  gives  an  admirable  epitome  of^  the  chief 
points  discussed  in  the  '  Essay,'  and  indeed,  in 
some  twenty  propositions,  supplies  a  useful  outline 
of  the  whole  law.  Recent  cases  are  noted  at  the 
foot  of  each  page  with  great  care  and  accuracy, 
while  an  Appendix  contains  much  valuable  matter; 
including  l>ord  Hale's  treatise  ZV  yurr  Maris^ 
about  which  there  has  been  so  much  controversy, 
and  Serjeant  Mere  wether's  learned  argument  on 
the  rights  in  the  river  Thames.  The  book  will,  we 
think,  take  its  place  as  the  modem  authority  on  the 
subject." — La7v  youmaL 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  'acctunulated,  its  value  diminished,  as  it  was 


necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportoniry 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  delect  in  the  work,  and  Mr.  Lovelaxid 
has  seized  it,  and  proved  hix  caqacity  in  a  very 
marked  manner.  As  very  good  specimens  <^  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  ot  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50.  At  tne  latter  pLxce  he 
b^ins  his  notes  bv  stating  under  what  expressions 
a  several  fishery  has  been  held  to  pa<««,  proceed- 
ing  subsequently  to  the  evidence  which  is  sufficient 
to  support  a  claim  to  ownership  of  a  fi'^hery.  The 
important  question  under  what  ctrciimstanoes 
property  can  be  ntxiuired  in  the  soil  between  high 
and  low  water  mark  Ls  lucidly  dL«ciLSse<!  at  page  77, 
whilst  at  page  81  we  find  a  preg^nant  note  on  the 
property  of  a  grantee  of  wreck  in  goods  stranded 
within  his  liberty. 

"We  think  we  can  promise  Mr.  Ix>veland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Law  Thnes^ 


**  TJu  etUire  book  is  masterly,^'' — ^Alhany  Law  Journal. 


In  one  volume,  8vo,  price  I2J.,  cloth, 
A   TREATISE   ON   THE   LAW   RELATING   TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

To<;ErHER  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By  clement   HIGGINS,   M.A.,  F.CS., 


OF   THE  INNER   TEMIM-K,  n.\KKlSTER-AT-LAW. 


**As  a  compendium  of  the  law  upon  a  special  I 
and  rather  .intricate  subject,  this  treatise  cannot  ' 
but  prove  of  great  practical  x-aluCj  and  more 
especially  to  those  who  have  to  advi<e  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upciri 
those  proceedings  when  brought."  —  Irish  I.ntv 
Tiwes. 

"We  can  recommend  Mr,  Hicgins*  Manual  as 
the  best  guide  wc  \tQfis\:*if:" —PstHic  H faith.  > 

"County  Court  Judges,  Sanitarj*  Authorities,  ] 
and  Kip;irian  Owners  will  find  in  Mr.  Hi;^gin'i' 
'rreatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  I^w  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness,  on  account  of 


his  practical  acquaintance  both  with  the  %aeniz6c 
and  the  legal  aspects  of  his  subject." — JLa-^  Marm- 
sinf  and  Kcx'irtv. 

"The  volume  is  very  carefully  arranged  throivh- 
out.  and  will  prove  of  great  utility  both  to  minen 

and  to  owners  of  Kind  on  the  banks  of  riven." 

The  Mining  yournai. 

^ "  Mr.  Higgins  writes  tersely  and  clenrly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasore 
to  refer  to  his  book  for  ixiformation  ;  and  ahocether 
the  work  is  one  which  will  be  found  vexry  twHul  br 
all  interested  in  the  subject  to  which  it  relates."— 
Engineer. 

A  compact  and  convenient  manual  of  the  lai 
on  the  subject  to  which  it  relates. ** — Soiidhm 
yottrnal. 


•Soiicitari 
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In  8vo,  Third  Edition,  price  253.,  cloth, 

MAYNE'S     TREATISE 


ON 


THE    LAW    OF    DAMAGES. 


THIRD    EDITION. 


BY 


JOHN       D.       MAYNE, 

OP  THB  INNBR  TEMPLK,    BARKISTER-AT-LAW  ; 

AND 

LUMLEY     SMITH, 

OF  THB  INNER  TEMPLE,   Q.C. 


«« 


Dttringthe  tiventy-hvo years  which  have  elapsed  since  the  publication  of  this  well-known 
work,  its  reputation  has  been  steadily  gro7ving,  atul  it  has  long  since  become  the  recognised 
amthofity  on  t/i€  important  subject  of  which  it  treats" — Law  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
woric  has  the  advantaife  of  appearing  under  the 
supervLuon  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  coascientiou«ly  pre* 
pured,  and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtle-t:*  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

'*  Upon  the  general  principles,  according  to  which 
damages  are  to  be  assessed  in  actions  of  contract, 
Hadley  ▼;  Baxtiuiate  (9  Ex.  ^41)  still  remains 
the  leading  authority,  and  furntshe.4  the  text  for 
the  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Properly  understood  and 
limited,  the  rule  proposed  in  that  case,  although  in 
oiw  respect  not  vcr>'  happily  worded,  is  a  sound 
one,  and  has  Iwcn  repeaiedly  approved  both  in 
England  and  America.  The  subseiiuent  decisions, 
which  are  concisely  summarized  by  Mr.  Majiie, 
have  established  that  mere  knowledge  of  special 
circiunsUtKei  is  not  enough,  unless  it  can  be  in- 
fetrcd  from  the  whole  transaction  that  the 
contractor  consented  to  become  liable  to  the  extra 
damage.  This  limitation  is  obviously  just,  especially 
in  the  case  of  persons,  such  as  common  carriers, 
who  have  no  option  to  refuse  the  contract.  Mere 
knowledge  on  their  part  of  special  circumstances 
ought  not,  and,  according  to  the  dicta  of  the 
judges  in  the  Exchequer  Chamber  in  Home 
V.  Midland  Railway  Company  (21  W.  R.  481, 
L.  R.  8  C  P.  131),  would  not  involve  the  carrier  in 
additional  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  vrhich  this  matter  has  been 
oooaidered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  32,  33)  appear  to  us 
to  exhaust  the  subject. 


*'  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.     We  agree  with  him  that  in  such 


actions  the  court*  arc  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
unpossibie  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  '  vindictive '  or 
'  exemplary '  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  roust  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  "Thus  the 
recent  case  of^  Riding  v.  Smith  ^24  W.  R.  487.  i 
Ex.  p.  91)  furnishes  the  author  with  an  opportunity 
of  discussing  the  well-known  rule  in  IVard  v. 
U'ci-ksij  Bing.  211)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  everyone  who  utters  a  slander 
may  l>e  perfectly  certain  that  it  will  be  repeated. 

It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made,  llie  editors  modestly  express  a 
hope  that  all  the  EnglUh  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
Solicitors'  JoumaL 

This  text-book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject  treated 
€f,  hut  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  practising  lawyer  can 
do  vn'thout.^-^CAiiAVA  Law  Journal. 


-  — 


•   82  STEVENS  &*   HAYNES,    BELL    YARDy    TEMPLE   BAX. 


In  8vo,  price  2J.,  sewed, 

TABLE  of  the  FOREIGN  MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUR01»E  and  AMERICA.  By  Charles 
Lyon-Cakn,  Professeur  agrege  ^  la  Facultc  de  Droit  de  Pari:; ;  Professeur  a 
l*Ecole  libre  dcs  Sciences  politiques.  Translated  by  Nai»oleon  Argles, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  icxr.  6</.,  clotha 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Banrister-at-Law. 


"  We  have  no  he«uation  in  saying  that  we  chink 
Mr.  Houston's  book  will  be  a  very  useful  acccswion 
to  the  library  of  either  the  merchant  or  the  lawyer." 
—Solicitors'  JounuU, 

**  We  have,  indeed,  met  with  few  workx  which  so 


saccexsfully  curmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  aA  the  one  before  i»  ;  for 
the  langua^ce  is  well  chosen,  it  is  cxhaiuttive  of  the 
law,  and  is  s>'stematLsed  with  great  method." — 
AtfieriraH  Law  Keview. 


In  8vo,  i)rice  lOr.  6tL,  doth, 
REPORT    OF    THE    CASE    OF 


THE   QUEEN  v.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.     With 
Intro<1uction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Ci 
at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  the  Doctrine  of  Com 
MERCIAL  Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 


"  It  will  probably  be  a  very  long  time  before  the 

Jirosecution  of  the  Overend  and  Gumey  directors  is 
brgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  miarepre- 

senution  begins.  n      -  -  -  * 

"All  who  perused  the  report  of  thu  case  in  the    i    been  carefully  revised  by  the  Lord  Chief  j 
columns  of  the   Time*  must  have^  observed  the    ,   — Lam  Timts. 
remarkable  fulncan  and  accuracy  with  wluch  that 


duty  was  discharged,  and  nothing  coold  be  bor 
natural  than  that  the  reporter  should  pobBdk  a. 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  tmt 
hundred  pa^es  of  dissertation  <m  the  genenu  lur. 
To  this  we  viall  proceed  to  refer,  simply  renailtii^ 
before  doing  so,  that  the  charge  to  the  imry  hm 


I 


i2mo,  price  icxr.  6(/,,  cloth, 

A  TREATISE  ON  THE  GAIE  UWS  OF  ERGLAHD  AHD  WALES : 

• 

Including   Introduction,   Statutes,   Explanatory  Notes,   Cases,   and   Index.     By  JoilX 

Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.     The  Fifth   Edition,  in  whk»  are  > 

introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.     By  GiLMOEB  '• 

Evans,  of  the  Inner  Temple,  Barrister-at-Law.  J 


In  royal  8vo,  price  lar.  6f/.,  cloth, 

THE  PRACTICE  OF  EQUITY  BT  WAT  OF  RETIYOR  AHD  SDPPLEI8IT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  LEIGH  PEMBERTON,  of  the  Chancery  Registrar's  Office. 


*'  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  clas<ificd  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future 
citors  yournal. 


In  8vo,  price  y.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Prioritv  of  Incumbrances* 

AND  of  other  Rights  in  Property. 

By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  ma]r  be  recommended  to    |    tioner  with  a  useful  supplement  to  lar»er  aad  ■ 
the  advanced  student,  and  will  furnish  the  practi-    |    complete  works." — Soiiciiar^  J^mrmmi^ 


STEVENS  ^  If ji  YATES,    BELL    YARD,    TEMPLE   BAR. 


SS 


In  crown  8vo,  price  l6f.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  PARLIA- 

MENTARY  ELECTIONS  throughout  great  Britain  and 

IRELAND.  Comprising  the  Duties  of  Returning  Officers  and  their  Dfpu|i«^ 
Town  Clerks,  Agents,  Poll-Clerks,  &c.,  and  the  Law  of  Election  Ezpei^^ 
Corrupt  Practices,  and  illegal  Payments.  With  an  Appendix  of  Statutes  and  an 
Index.  By  Henry  Jeffreys  Bushuy,  Esq.,  one  of  the  Metropolitan  Police 
Magistrates,  sometime  Recorder  uf  Colchester.  — Fifth  Edition.  Adapted  to  and 
emboilying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the  Instruc- 
tions to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject.  Edited  by  Henky 
Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 


"Wc  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  wonc.  We 
need  oaly  say  that  thone  who  have  to  do  with 
elections  will  And  '  Bushbv's  Manual '  replete  with 
informarion  and  trustworthy,  and  that  Mr.  Hard- 
cattle  has  incorporated  all  the  recent  changes  of 
the  law."— Z.aw  Journal, 


fli 


As  fiir  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  Joint  editors  of  O'Malley 
and  Hardcastle's  Election  Reports,  has  done  his 

work  well For  practical  purposes,  as 

a  handy  manual,  we  can  recommend  tne  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinate*,  if 
they  wish  them  to  understand  their  work." — SoU- 
citor£  youmai. 


A  Companion  Volume  to  the  above,  in  crown  8vo,  price  91.,  cloth, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1S68,  the  General  Rules 
for  tne  Trial  of  Klcctiun  Petitions  in  Kngland,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.  Second  Kdition.  By  Henry  Hardcastle,  of  the  Inner  Temple, 
Barrister-at-Law. 

"  Mr.  Hardcastle  gives  us  an  original  treatise  extremely  useful,  and  he  gives  all  the  law  and 

with^  foot  notes,  and  he  has  evidently  taken  very  practice  in  a  very  small  compass.     In  an  Appendix 

conriderable  pains  to  make  his  work  a  reliable  is    supplied    the  Act  and   the    Rules.      We  can 

fuide.     Keginning  with  the  effect  of  the  Election  thorotighly  recommend  Mr.  Hardcastle's  book  as  a 

'etiuons  Act,  1&68,  he  takes  his  readers  step  by  conciiie  manual  un  the  Liw  and  practice  of  election 

step  through   the  new  procedure.     His  mode  of  petitions." — Ltnv  Times. 
treating  the  subject  of  '  particulars  *  will  be  found 


Now  ready.  Vols.  L,  II.,  &  III.,  price  jy.  ;  and  Vol.  IV.,  Pt.  I.,  price  2s,  6d.\ 
REPORTS    OF    THE    DECLSIONS    OF    THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARUAMRNTARY   ELECTIONS    ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  ANp  HENRY  HARDCASTLE. 

In  8vo,  price  I2J.,  cloth, 

THE    LAW    OF    FIXTURES, 

IN   THE   PRINCII'AL   REI-ATION   OF 

LANDLORD      AND      TENANT, 

AND   IN   ALL  (rniKR  OR  GENERAL   RELATTONS. 

FOURTH  EDITION, 
By   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon., 


OF   THK   MIDDLE  TBMPL£,    DARRISTEK-AT-LAW. 


tf  • 


'  The  author  tells  us  that  every  endeavour  has 
been  made  to  make  thU  Edition  a<;  complete  as 
ponible.  Wc  think  he  has  been  very  successful. 
ror  instsnce,  the  changes  eflected  by  the  Bills  of 
Sale  Act,  1878,  have  been  well  indioted,  and  a 
new  chapter  ha*  been  added  with  reference  to  the 
Iaw  of  Ecclemantical  Fixtures  and  1  )iIapidations. 
The  book  is  worthy  of  the  success  it  has  achieved." 
— ^«w  Times. 

"  Wc  have  touched  on  the  princii>al  features  of  this 


new  edition,  and  lA-e  have  not  space  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  caws  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear ;  and  though  rery  man^  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
hU  own  observations,  and  the  treatise  is  commend- 
able as  well  for  orijpnality  as  for  laboriouaocM." 
— Law  y<mmal. 
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STEVENS   d-   HAYNES,    BELL    YARD,    TEMFIJE   BAR, 


cStcbtns  Kitb  J^s^s'  §^vtxt3i  of  |pt]nini0  of  the  Ctols  SUporttrs. 
SIR  BARTHOLOMEW  SHOWER'S  PARLIAMENTARY   CASEa 

In  8vo,  1876,  price  4/.  41.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  6*  WRITS  OF  ERROR. 

FOURTH    EDITION. 
CONTAINING  ADDITIONAL  CASES  NOT  HITHERTO   (REPORTED. 

REVISED  AND  EDITED  BY 

RICHARD  LOVELAND  LOVELAND, 

OP  TUB  imnut  TBMPLB,  bakristek-at*ij\w  ;  EDITOR  OP  "  kelyng's  cbown  casks,*'  and 

"  hall's  BSSAY  on   TIIS  rights  OP  THB  CBOWN   IN  THB  SEASHOBB." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bcllewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng*s  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower *s  Cases 
in  Parliament 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

**  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

**  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  ecutorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.'" — Canada  Law  Jdumal. 

BELLEWE'S    CASES,    T.    RICHARD   II. 

In  8vo,  1869,  price  3/.  31.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

dc    Statham,   Fitzherbert  et   Brooke.       Per 
Inne.     1585.     Reprinted  from    the  Original 

hi^y  credttabk  Co  the  apiric  mnd^  cntctpriM  of 
pnvate  publishers,  llie  work  is  an  imporuuit  link 
in  our  lend  luatoij ;  thereare  no  year  books  of  Che  ■ 
reign  of  Richard  11..  and  Bellewe  supplied  chcaohr 
subscitnte  by  carefuUy  extrmctinK  and  collccdag  aC 
the  cases  he  cookl  find,  and  he  did  it  in  the  moil 
convenient  form — that  of  alphabetical  armnceiDCEt 
in  the  order  of  subjects,  so  that  the  work  is  a  digot 
as  well  as  a  book  of  law  reports.  It  is  in  fact  1 
collection  of  cases  of  the  rei^  of  Richard  IL. 
arranged  according  to  their  subjects  in  sJahabstical 
order.  It  is  cfaercJore.  one  of  the  most  antdlicible 
and  interesting  legal  memorials  of  the  Middk 
Ages." — Law  Times. 


Collect'  ensembl*  hors  les    abrid^ents 
Richard  Bellewe,  de  Lincolns 
Edition. 
"  No  public  library  in  the  world,  where  Em^liah 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe."— CaMui^  Law  youmal. 

"  We  have  here  z./acsimile  edition  of  Bellewe, 
and  it  is  reallv  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  earlv  legal  hbtory. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Boc^  of  £dward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  KoIU ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  rei^>ect 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  3^.,  calf  antique, 

CUNNINGHAM*S  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 

for  rendering  the  Laws  of  England  clear  and   certain,   humbly   oflfered  to  the 

Consideration  of  both   Houses  of   Parliament.     Third   edition,   with    numerov  | 

Corrections.     By  Thomas  Tow.nsend  Buck.nill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendenng  the  Laws 
of  England  dear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  Iluit  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as   CoUows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  thenu'  The  Umiy 
of  the  civil  law  is  then  rapidly  traced.  Nest  s  ' 
history  is  given  of  English  Reporters,  bag^abig 
with  the  reporters  of  the  Year  Books  firora  t  M4^ 
III.  to  la  Hen.  VIII.— being  near  aoo 
afterwards  to  the  time  of  the  author. 
Law  Journal, 
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^U:atM  imi  l^ns^ts'  ^mt%  at  l^t^nts  of  the  Csris  ^cixoxttnei. 
CHOYCE    CASSS    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  zr.,  calf  antique, 

THE  FBAGTIGE  OF  THE  HIGH  GOUBT  OF  GHANGEBY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reporte  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denycd. 

"  Thui  volume,  in  paper,  type,  and  bindiog  (like  "  Bellewe's  Cases  ")  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  boy  the  other."— ^<»m^  Law  youmal. 


In  8vo,  1872,  price  3/.  3x.,  calf  antique. 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,   AND  KINGS  GEORGE    I.   and  II. 

The  Third    Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 

taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 

ToWNSKND  BuCKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

an  old  volume  of  Reports  may  be  produced  by  these 
modem  publuhen,  whose  good  taste  is  only  equalled 
by  their  enterprise." — CmtUuia  Ltno  Joumai, 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con* 
tinue  them  or  revive  them  when  dead.  It  is  cer* 
taialy  sarprising  to  see  with  what  facial  accuracy 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8yo,  1873,  price  4/.  41.,  calf  antique. 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brook's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (Tohn)  Translation  ^Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.   8vo.  1873* 


"Both  the  original  and  the  translation  having 
loos  1^^°  ^^*y  scarce,  and  the  mispaging  and  other 
cfTora  in  March's  translation  making  a  new  and 
cotwcted    edition    peculiarly    deurable     Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Catioda  Iukw 
y&umal. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo,  1873,  price  4/.  41.,  calf  antique, 

Kklynge's  (William)  Reports  of  Cases  in  Chancer)',  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  Enjgland.  To  which  are  added,  sc\'enty  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8yo,  1873,  price  4/.  41.,  calf  antique, 

Kelyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-  Law. 

ik  upon  this  volume  as  one  of  the  most  good  service  rendered  hy  Messrs.  Stevens  andHaynes 

uid  valuable  of  the  unique  reprints  of  to  the  profession.  .  .  .  Should  occasion  arise,  the 

Stevens  and  Haynes.    Little  dovre  know  Crownprosecator,  as  well  as  counsel  for  the  prisoner 

of  the  oiines  of  legal  wealth  that  lie  buried  in  the  will  find  in  this  volume  a  complete  vtuU  mecum^  of 

old  law  books.   But  a  careful  examinalionf  either  of  the  law  of  high  treason  and  proceedings  in  relation 

the  reports  or  of  the  treatise  embodied  in  the  volume  thereto." — Canada  Law  Journal. 
before  oi,  will  give  the  reader  some  idea  of  the 


M  STEVENS  ^   HAYNES,   BELL    YARD,    JEMPLE  BAR. 

In  one  volume,  8vo,  price  25^.,  cloth, 

A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  O.V  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 

By  JOHN  ALDERSON  FOOTE^ 

OF  Lincoln's  inn,  barkister-at-law  ;  chancellor's  legal  medallist  and  sbniok  whkwxljl  sckouu 

OF  INTERNATIONAL  LAW  CAMBRIDGE  UNIVERSITY,  X873  ;  KSNtOlt  STUDENT  IN  JCRISPKUDSMOB 
AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILAinr  TERM,  K874. 


"  This  work  seems  to  ns  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  paru  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclui 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has 
thu  wt^^'SoUeiUrt*  yMtmml 

"  Mr.  Foote  has  done  hU  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  dbe 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Sainrday  Keviem, 
Mardi  8,  187^ 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  constract  a 
framework  of  private  international  law,  not  from  the  d/cta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assutant  to  the  student  of  international  law,  the  n^ole  tfeat»e  will  be  invaluable: 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble.''— 
SUmdkrd, 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Wesdakc's 
publication)  have  been  well  stated.  So  (ar  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticiac  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.     Most  of  his 

criticisms  seem  to  us  very  just On  the  whole  we  can  rocoaimend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text- books,' and  we  expect  it  will  rajMdly  find  its  way  Into  the  hands  of  practising  lawyers.** 
—  T/u  Jourtutl  0/ y urisprudtnce  and  Scottish  Law  Magazint. 

*'  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case*law,  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court.** — Law  Magasine  atul  Review. 

"Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary','  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property.  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codi^cation.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduiQr  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do 
more  than  guide  him.  lliey  will  enable  him  to  get  such  a  grasp  of  the  sul^ect  as  will  render  the 
of  the  text  easy  and  fruitful." — Law  Jiturnal, 

**  lliis  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  rvfcreiKe  Ifar 
practising  hsLrn%tcn."—Bar  £.ramiMatiffH  Journal. 

"This  is  a  book  which  supplies  the  want  which  has  long  l)een  felt  for  a  really  good  modem  treatise  on 
Private  International  \a->k  adapted  to  the  cver^'-day  requirements  of  the  KngH*h  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  p.'iper."— C^j^'n/  a$id  Cambridge  Cndergmd^^cC 
JoMmal. 

"Since  the  publication,  some  twenty  years  ago.  of  Mr.  WestUke's  Treatise,  Mr.  Foote's  book  is^  is 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.  ... 
The  work  Is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  i>ersons  whv 
have  to  consider  questions  on  private  international  law." — Atkauntm. 
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Third  Edition,  in  one  x-ol.,  8vo,  price        ,  cloth,  in  pre^€nxUUm. 

A  TREATISE  ON  HINDU  LAW  AND  USA 

By  J6hn  D.  Mayn'S,  of  the  Inner  Temple,  BArritter-«t-L«w,  Au&^  of  "A  Tni 

Damages,"  Ac. 

•*  A  new  work  from  the  pen  of  so  established  an  authority  as  Nf  r.  Majne  can 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  OffidatiDc  Ad 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  SouOien 
and  has  nrodticed  a  work  of  value  alike  to  tne  practitioner  at  the  Indian  1^  or  at 
in  appeal  cases,  and  to  the  scientific  jurist.  * 

'•  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the 
of  jurisprudence,  desire  a  thoughtful  and  suggestiTe  work  of  reference  on  Hind 
and  Usage,  we  heartily  recommend  the  carefulpcrusal  of  Mr.  Mayne's  valuable  tr 
— La7v  Magazint  and  Review, 

In  8vo,  1877,  price  15/.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS  ADMINISTERED   IN   THE   COURTS  of  the  MADRAS    PRESIDl 

ARRANGED   AND   ANNOTATED 
By  II.  S.  CUNNINGHAM,   M.A.,   Advocate-General.   Madras. 

DUJ^CH_  LAW. 

Vol.  I.,  Royal  8vo,  price  4OJ.,  cloth, 

VAN  LEEU  WEN'S  COMMENTARIES  ON  THE  ROMAN-Dl 

LAW.     Revised  and  Edited  with  Notes  in  Two  Volumes  by  C  W.  Dl 
Advocate.     Translated  from  the  original  Dutch  by  I.  G.  Kotz£,  uJb.^ 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.     Will 
simile  Portrait  of  Decker  from  the  Edition  of  178a 

*^  Vol.  II.  is  in  course  of  preparation. 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAP] 
GOOD  HOPE.     1S68,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.     Rap 
1875,  1876,  1879,  etc. 

Mbnzies*  (\V.),  Reix)rts  of  Cases  decided  in  the  Supreme  Court  of  the  CAP! 
GOOD  HOPE.     Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  C 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Con 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal 

In  8vo,  *i878,  cloth, 

PRECEDENTS    IN    PLEADING:   being  Fonns  filed  of  Recon 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected 
Arranged  by  Jambs  Buchanan. 

In  Crown  8vo,  price  31T.  6</.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  dcr  Made, 
References  to  Van  der  Kccsel's  Theses  and  Schorer's  Notes.  Translatec 
A.  Y,  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  i2mo,  price  151.  nttt^  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAI 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence, 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  n 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSii-s  Godekri 
van  per  Kf-ssel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in 
Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  LoRi 
of  Lincoln's  Inn,  Biarrister-at-Law.  Second  EklitioDi  With  a  Biographical  Nc 
of  the  Author  by  I^ofessor  J.  De  Wal,  of  Leyden. 
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THE 

Bar  6]cammation  journal 

No.  36.     Price  28. 

hilXryT^sss. 

CONTENTS:-- 

SUBJECTS  OF  EXAMINATION. 
EXAMINATION   PAPERS,  WITH  ANSWERS. 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
LIST  OF  SUCCESSFUL  CANDIDATES. 
STUDENTSHIP   EXAMINATION   PAPERS. 


Edited  by 

A.    D.    TYSSEN,    D.C.L.,    M.A., 

or  TMB  INNKR  TBMPLB,    BARKISTBJt>AT>LAW  ;    AND 

W.     D.     EDWARDS,    LL.B., 

or  uncolm's  inn,  barkistbr^aT'LAW. 


*^*  It  is  inttnded  in  future  to  publish  a  NumUr  of  the.  Journal  after  each  Exantinaiion, 

Now  published,  in  8vo,  price  i&r.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS.  IV.  &V. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1880,  and  Easter  Term,  1880,  to  Hilary  Term,  1882,  with  List  of 
Succ^sAU  Candidates  at  each  examination.  Notes  on  the  Law  of  Property,  and  a 
Synopsis  of  Recent  Legislation  of  importance  to  Students,  and  other  information. 

By  A.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-at-Law. 
Second  Edition.     In  8vo,  price  6f.,  cloth, 

A  SUIHARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE    SMITH, 

or  THR   INNER  TEMPLE,   BARRISTBR>AT>LAW. 


"  The  author  of  this  hand-book  tells  us  that,  when 
an  artidcd  student  reading  for  the  final  examina- 
tion, he  feU  the  want  of  such  a  work  as  that  before 
uft,  wherein  could  be  found  the  main  principles  of 
law  relating  to  ioint-stock  companies  .  .  .  Law 
students  may  well  read  It ;  for  Mr.  Smith  has  very 
woaelx  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  01  the  law  or  of  practice,  as  applied 
to  joint'Stock  company  buMness  usually  tran^cted 
in  solicitor's  chambers.  In  fact,  Mr.  Smith  has 
by  Ms  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent— acquainted  with  company  law  as  a  separate 
bcaach  of  study." — Law  Times, 


\ 


"These  pages  give,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible,  a  genetal 
view  both  of  the  principles  and  practice  uf  the  law 
affecting  companies.'  'i*he  ^  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and,  both  amongst  students  and  laymen,  Mr.  Smith's 
book  ou{>ht  to  meet  a  ready  sale." — Law  Journal. 

"'Ilic  book  is  one  from  which  we  have  derived 
a  larg^e  amount  of  valuable  information,  and  we  can 
heartdy  and  conscientiouslv  recommend  it  to  our 
readers." — Oxford  and  Lambri/ige  Under^rad- 
Mates'  yeumai. 
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In  8vo,  price  12^.,  cloth, 


THE  LAW  OF  NEGLIGENCE. 


«  I  * 


SECOI^D  EDITION. 


By  Robert  Campbell,  of  Lincoln's  Inn,  Barrivter-at-Law,  and  Advocate 

of  the  5>cotch  Bar. 


"  A  new  edition  has  appeared  of  Mr.  Campbell'st 
excellent  work  on  'The  Law  of  Nes^ifj^esct,'  in 
which  no  puni  have  been  spared  in  collecting  caftes, 
and  the  style  of  which  is  clear  and  easy."— -JTo/Mr- 
dav  Rfview,  March  8^  1879. 

*"  No  less  an  authority  than  the  late  Mr.  Justice* 
WUIes,  in  his  judgment  in  Opptnhgim  v.  W'hitg 
Lion  Hotel  C0.,  characterised  Mr.  Campbell's 
'  Law  of  Negligence '  as  a  *  Tery  good  book ; '  and 
since  very  good  books  are  by  no  means  plentiful, 


when  com|>afed  with  the  numbers  of  indiffierent 
on4s  wljiich  aanwillv  issue  from  the  press,  we  think 
the  profession  will  be  thankful  to  the  author  of  this 
new  edition  brought  down  to  date.  It  is  indeed  an 
aUe  and  scholarly'  treatise  cm  a  somewhat  dificnlt 
branch  of  law,  m  the  treatment  of  which  the 
author's  knowledge  of  Roman  mnd  Scotch  Juris- 
prudence has  stood  him  in  good  stead.  We  coo- 
odentlv  recommend  it  alike  to  the  student  and  the 
practitioner." — Law  Ma^^anne. 


BIBLIOTHECA    LEQUM. 


In  i2mo  (nearly  400  pages),  price  ar.,  <iloth, 

A  CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  December,  1880.  By  Henry  G.  Stevens  and  Robert  \V. 
Haynes,  Law  Publishers  and  ik>oksellers;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.,  &c. 


In  small  4to,  price  zr.,  cloth,  Ijeautifullv  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A   CATALOGUE   OF   THE 

REPORTS  IN  THE  VARIOUS  COURTS 

OF  THE 

UNITED  KINGDOM  OF  GREAT  BRITAIN  AND  IRELAND. 
ARRANGED  BOTIf  IN  ALPHABETICAL  «5r*  CHRONOLOGICAL   ORDER. 

..By  STEVENS  &  ^KK\l^,  UwJptibliskirs. 


In  royal  Svo,  price  2&r.,  cloth, 
AN    INDEX    TO 

TEN  THOUSAND  PRECEDENTS  IN  GONYETANGIN0, 

AND  TO  COMMON  AND  COMMERCIAL  FORMS. 
Arranged  in  Alphabetical  order  with  Sulxlivisions  of  an  Analytical  Nature  ;  together 
with  an  Appendix  containing  an  Al)stnict  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  WiDs,  Letters  of  Administration,  Legacies,  and  Succctsions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barristcr-at-Iitw,  Author  of  "  The 
Law  of  Copyright  in  Works  of  Literature  and  Art." 

"In  Svo,  Fifth  Edition,  price  9^.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  and  1882, 

With  Copious  and  Explanatory  Xotes,  and  an  Appendix  of  the  Acts 

Relatinc;  to  Married  Women. 

By  S.    Worthington   I^Kr^MKip:LD,    M.A.,   Christ  Church,    Oxon.,  and   the    Inner  : 

Temple,  Barrister- at- Law.     Being  the  Fifth  Edition  of  The  Married   Women's  ' 
Property  Acts.     By  the  late  J.  R.  Griffiths,  B.A.,  Oxon.,  of  Lincoln*s  Inn, 

Barristcr-at-Law.  1 
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Just  published,  in  8vo,  price  izr.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appcix]e<1  a  TorrcAL  Index  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonics,  the  Channel  Islands  and  the  Isle  of  Man,  re]x>rted 
in  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,   1882. 

By    CHARLES    JAMES    TARRING, 

OK  THE  INNER  TEMl'LR,   ESQ.,   BARRISTER-AT-LAW. 

CONTENTS. 

Tablb  of  Cases  Cited.  i    Chapter  V.— Appeals  from  the  Colonies. 
Table  of  Statutes  Cited.  Chapter  VI. — Section  i.—Imi>erialStatutesreIating 

Introdnctory. — Definition  of  a  Colony.  tu  the  Colonies  in  ^eneraL 

Chapter  I. — ^The  laws  to  which  the  Colonies  are  |  Sections.— Imperial  Statutes  relating 

wubject.^                                                                             to  particular  Colonies. 
Chapter  II. — ^The  Executive.  

Section  i. — The  Governor.  I    Topical  Index  »k  Cases. 

Section  2.— The  Executive  Council.  {    Index  of  Toi'ICs  of  English  Law  dealt  with 

Chapter  III.— llie  Legislative  power.  i  in  the  Case«^ 

Section  i. — Crown  Coloniest.  !    Index  ok  Names  of  Cases. 

Section  2. — Privileges  and  powers  of  I  

coloniallxigislative  AsKemblies.  <    GENERAL  INDEX. 
Chapter  IV. — The  Judiciar>'  and  Bar. 


In  8vo,  price  lOf.  cloth, 

THE  TAXATION  OF  COSTS  IN  THE 

CROWN    OFFICE. 

COMPRISING  A  COLLECTION   OF 

BIU8  OF  G08T8   IN  THE  VARIOUS  MAHERS  TAXABLE   IN  THAT  OFFICE; 

INCLUDING 

COSTS  UPON  the  PROSECUTION  of  FRAUDULENT  BANKRUPTS, 
AND  ON  APPEALS  FROM  INFERIOR  COURTS; 

TOGETHER  WITH 

A   TABLE   OF   COURT   FEES, 

and  a  scale  of  costs  usually  allowed  to  solictors,  on  the  taxation 
of  costs  on  the  crown  side  of  j  he  queen  s  bench  division 

of  the  high  court  of  justice. 

By    FREDK.    H.    short, 

chief  cl&kk  in  the  crown  office. 

''This  is  decidedly  a  useful  work  on  the  subject  of  tiione  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor'  might  now  well  be  substitutedX  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Ofhce,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  nnd  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  'general 
observations '  constitute  a  ascful  feature  in  this  manual." — Laxv  TitMcs. 

**  This  book  contains  a  collection  of  bilU  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  cosL«  available  for  the  \xfc  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Comer's  book  on  '  Crown  Practice '  in  1844,  we  have  said  quite  enough  to  prove  the  utility  of 
the  work  before  us.  ^ 

"In  them  Mr,  Short  deals  with  *  Pcrus.ils,'  'Cojries  for  Use,'  'Affidavits,'  'Agency,'  'Correspondence,' 
'Close  Copies,'  '  Counsel,'  *  Affidavit  of  Increase,'  and  kindred  matters ;  and  adds  some  useful  remarks  on 
taxation  of  'Costs  in  Jiankruptcy  Prosccutiuns,'  *  Quo  H'arrau/o,'  *  M nudum  hs^'  'Indictments,'  and 
'  Rales.' 

*'  W«  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
a^jpredated."— Zaw  Journal, 

lliQ  recent  revision  of  the  old  scale  uf  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.     Mr.  Short  gives,  in  the  first 

ejace,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
ills  of  costs  in  various  matters.     These  are  well  arranged  and  clearly  printed."— .SW/W/i^rr'  yourmit.  I 


I 


42  STEVENS   df   HAYNES,    BELL    YARD,    TEMPLE  BAR. 

In  one  volume,  8vo,  price  i6x.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  TBE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  cf^Statutcs,  Copious  References  to  English,  Irish,  and  American  Cases* 

and  to  the  French  Code,  and  a  Copious  Index. 

By    henry    THOMAS    BANNING,    M.A., 

OF  THE  INKBX  TEMPLE,   BABRliSTBX-AT-LAW. 

*'  In  this  work  Mr.  Banning  has  ^ppled  with  one  of  the  most  perplexine  branche«  of  onr  statntc  law. 
The  law,  as  laid  down  by  the  judicial  decisions  on  the  variouH  Statutes  of  limitations,  is  given  in  tlmty- 
three  short  chapters  under  as  many  headings,  and  each  chapter  treats  of  a  subniivluon  of  one  of  the  maia 
branches  of  the  subject ;  thus  we  nave  ten  chapters  devoted  to  real  property.  This  amuigement  cnt^b  a 
certain  amount  of  repetition,  but  is  not  without  iu  advantages,  as  the  subject  of  each  chapter  is  tolermUy 
exhaustively  treated  of  within  the  limits  of  a  few  page«.  We  think  that  in  this  respect  the  author  has 
exercued  a  wise  discretion.  So  far  as  we  have  tested  tne  cases  cited,  the  effect  of  the  numerous  deciMO^ 
appears  to  be  accurately  ^ven — indeed,  the  author  has,  as  we  are  informed  in  the  preface,  *  so  lair  as  is 
consistent  with  due  brevity,  employed  the  ifsitsima  X'trba  of  the  tribunal ; '  and  tne  cases  are  bctxiriu 

down  to  a  very  recent  date 'i*he  sulntanoe  of  the  book  is  satisfactory ;  and  we  may  commend  it 

both  to  students  and  practitioners."— 5"*»//V/Vr>r/  Jottmai. 

"Mr.  Banning's  'Concise  Treatise 'justifies  its  title.    He  brings  into  a  convenient  compass  a  geneni 
view  of  the  law  as  to  the  limitation  of  actions  as  it  exisi<«  under  numerous  statutes,  and  a  digest  of  the  < 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  courts.**—  i 
Sat  unlay  Krriru: 

"  Mr.  lianning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  makini;  his  book  a  , 
running  ireatUe  on  the  c.x«(e*l.-iw  thereon.     1  ne  coses  have  evidently  been  investigated  with  care  aod 
digested  with  clearness  and  intellectuality." — Law  youmal.  . 

In  8vo,  price  &r.,  cloth, 

The  TRADE  MARKS  REGISTRATION  ACT,  1875, . 

And  the  Rules  thereunder;  THE  MERCHANDISE  MARKS  ACT,   1862,   with  an  i 
Introduction  contairting  a  SUMMARY  OK  THE  LAW  OF  TRADE  MARKS,  = 
together  with   practical  Notes  and   Instructions,   and    a    copious    Index.     Bf 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

*'l'he  lost  of  the  workt  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  been  very  carefully 
Mr.  Daniel's  book  It  a  satisfactory  and  useful  guide." — The  Hiigineer, 


*''l*his  treatise  contaias,  within  moderate  compass,  the  whole  of  the  law,  as  far  as  practically  ._^ . 

on  the  subject  o^  trade  morks.  The  publication  is  opportune,  the  subject  being  one  which  must^nmify 
concern  a  considerable  portion  of  the  public,  and  it  may  be  recommended  to  all  who  desire  to  talec  ad«aB> 
tage  of  the  ])rotectiun  afforded  by  registration  under  the  new  lei^slation.  It  is  practical,  and  seem*  tote 
complete  in  every  respect.    The  volume  Is  well  printed  and  ne:itly  got  up."--ZaTv  Times, 

In  8vo,  i>ricc  is.,  sewetl,  ' 

AN    FSSW    ON    THE  ' 

ABOLITION  OF  CAPITAL  PUNISHMENT. ,' 

EMOracin^  more  particularly  an  Entinn'atiatt  and  Analysis  0/  the  Principles  of  Lose  v  ' 

applicable  to  Criminals  of  the  Highest  Degree  of  Guilt, 

By    WALTER     ARTHUR     COPINGER, 

OK  THE   MIDDI.K  TEMFLK,    ESQ.,    BARKISTER-AT<LAW  ; 

Author  of  "  The  Law  of  Copyright   in  Works   of  Literature  and  Art,"    «*  Index  to 

Precedents  in  Conve)'ancing,"  '*  On  the  Custody  and  Production  of  Title  Decds^** 

"We  can  recommend  Mr.  Copingcr's  book  as  containing  the  fullest  collection  we  have  seen  of  facts  ^ 
quotations  from  eminent  jurists,  statistics,  and  general  information  bearing  on  the  subject  of 
punishmenLt. " — Manchester  Courier, 


In  8vo,  price  31J.  6</.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

mm  AN  INTRODUCTION  AND  EXPLANATORY  NOTES,    TABLE  Of 

CONTENTS,    APPENDIX,   AND  INDEX. 

By   H.   S.   CUNNINGHAM  and   H.  H.  SHEPHERD, 


nAKKISTEKS-AT-LAW. 
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r  ■     '    Socc^d  Edition,  in  8vo,  price  Sr.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876, 

A    MANUAL    OF    THE    LAW    OF    PARTITION    AND    OF    SALE 

IN    LIEU    OF    PARTITION. 

With  the  Decided  Cases,  and  an  Appendix  containing  Jud^^ents  and  Ordtn. 
.  /    '    •  '  By    W.    GREGORY   WALKER, 


<< 


or  LINCOLN'S   INN,    DAKKISTKK-AT-LAW,    ll.A.,  Al'TIIOK  OK    "A   COMPKNOIl'M  OF  THK  LAW  OK  EXKCUTORS 

AND  AUMIMSTKATOKS." 


''ThU  i»aver>*  guod  manual — practical,  clearly 
->rritttn,  and  vuinplere.  I'he  xubject  lendii  itsiclf 
well  to  the  mode  of  trtatment  adopted  by  Mr. 
Walker,  and  in  hi:f  notes  to  the  variouH  iiections  he 
has  QuefuUy  brought  tuji^eiher  the  cascjt  and  dis* 
ciuierfjtWaa&CBlties  arkiiog  upon  the  language  of 
lb*  different  proviniona." — Soiici tors'  Journal. 

"The  main  body  of  the  work  U  concerned  only 
with  the  !io-calIed  Partition  Acts,  which  are  really 
Acts  enabling  the  Court  in  certain  cascA  to  «ul>- 
ittitnte  a  sale  for  a  partition.  What  these  cases  are 
is  very  well  summed  up  or  ;et  out  in  the  present 
«ditioa  of  this  book,  whicli  is  well  up  to  date.    The 


work  is  supplemented  by  a  wry  useful  selection  of 
precedents  of  pleadinKsaiid  orders." — Laivj0mrnal. 
'"lliis  is  a  very  painstaking  and  praiseworthy 
little  treatise,  lliat  such  a  work  has  now  been 
published  needs^  in  fact,  only  to  be  announced ; 
for^  mectini;  as  it  does  an  nnooubted  raqubement, 
it  M  sure  to  secure  a  place  in  the  library  of  every 

equity  practitioner We  are  gratified  to  be 

able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive  as  it  is,  is  equally  exhaustive  and  valuable." — 
Irish  Law  Time*. 


OF   LINCOLN  S   INN,    ESy.,    BARKISTER-AT-LAW, 

'*  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infhnts,  both  as  regards  their  per* 


and  their  property,  and  we  have  not  obser\-ed 
aay  very  important  omissions.  'l*he  author  has 
«yad«ntlv  expended  much  trouble  and  care  up<>n 
hii  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  ui>on  the  subject  down 
to  the  present  time." — Solicitors'  yoMmai. 

"Itsktw  is  nnimpeachiible.  We  have  detected 
no  errors,  and  whilst  the  work  might  luive  been 
done  more  scientifiuiUy,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles." — Law 
Time*. 

**  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  I'he  result  is 
due  mainly  to  the  basinesslike  condensation  of  his 
style.  Fulness,  ho>%'evcr,  has  by  no  means  been 
lacrifioed  to  brevity,  and,  so  far  as  we  have  been 


In  8vo,  price  2is.y  cloth, 
A    TREATISE    ON    THE 

lAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    H.    SIMPSON,    M.^V, 

AND   KELtJlW  OK  CIIRIsT's  COLLKT.K,   C'AMnRIIX;i£. 

able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essentLnl  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

"  I^w)^n«  in  doubt  on  any  pmnt  of  law  or  prac* 
tice  will  find  the  information  tncy  require,  if  it  can 
lie  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Lan»  Magazine ^  February,  iS/o. 

"The  reputation  of  'Simpsi>n  on  Infants'  is 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part  :  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  invariably 
found  this  work  an  exhaustive  and  trustworthy 
nipertorj'^  of  information  on  evcr>*  ciuestion  con- 
nected with  the  law  and  practice  relating  to  its 
subject." — IriJi  Law  Times^  ]\\\y  7,  1877. 


In  8vo,  price  8j.,  cloth, 
THE    LAW    CONCERNING    THE 

REGISTRATION    OF  BIRTHS  AND   DEATHS 

IN    ENCJLANO    AND    WALES,    AND    AT    SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  Edited,  with  Copious  Explanatory  Notes  and  References,  and  an 
Elalx)rate  Index,  by  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Uarrister-at  •  La  w. 

tration  of  I^^irths  and  Deaths' will  admit  that  our 
laudatoiy  criticism  is  thoroughly  merited." — Lenu 
yournai. 

"Mr.  Arthur  John  Flaxman.  harrister-at-law,  of 
the  Middle  Temple,  has  publutfied  a  small  work  on 
''J'he  Law  concerning  the  Registration  of  Births 
and  Deaths  in  England  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  "The 
remarkable  feature  is  the  index,  which  fills  no  less 
than  35  out  of  a  total  of  113  pages.  The  index 
alone  would  be  extremely  useful,  and  Ls  worth  the 
money  asked  for  the  work." — Law  Timts. 


**  Mr.  Flaxman"*  nn^retention*  hut  atimi- 
rabU  Utile  hook  makes  the  tiutie*  of  all  parties 
umdtr  ike  Act  ahumiantly  clear.  .  .  .  Lawyer* 
j0illfitsd  the  hook  not  only  handy ^  hut  also  insiruc- 
t99€  etmd  s»igge*iive.  To  registra  rs,  and  eUlpersim* 
em^mged  in  the  execution  o/thr  law^  the  hook  will 
So  ittpaittahle.  'i'he  index  occupies  thirty-five  pages, 
and  ia  so  full  that  information  on  a  minute  pomt  can 
be  obtained  without  trouble.  It  is  an  index  that 
mmit  have  cost  the  author  much  thought  and  time. 
Tkt  ttatement*  o/what  i*  to  he  done^  who  snay  do 
it,  eusd  what  mH*t  not  he  done,  are  so  clear  that  it 
ia  well-nigh  impo**ihU  for  any  one  who  con*ult* 
tkg  Sooh  to  err.  Thone  who  use  Flaxman's  *  Reps- 
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THE    LAW    OP    BXTBADITION". 


Sttomd  Edition ^  In  8vo,  price  1 8/.,  cloth, 

A    TREATISE    UPON 


THE  LAW  OF  EXTRADITION, 

WITH  THE 

CONVENTIONS  UPON  THE  SUBJECT  EXISTING   BETWEEN 

ENCILAND    AND    FOREIGN    NATIONS, 

AND    THE    CASES    DECIDED    THERBON. 

By    EDWARD    CLARKE, 

OF  LINCOLN'S  INM,  Q.C 


*'  Mr.  Clnrke*s  accurate  and  senftible  book  is  the  best  authority  to  which   the 
reader  can  turn  upon  the  su*bject  of  Kxtradition." — Saturday  Review, 

*'  The  opinion  we  expresi»ed  of  the  merits  of  this  work  when  it  first  appeared  has 
full^  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  a- 
plammg  the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .  .  . 
There  are  other  points  we  had  marked  for  comment,  but  we  raiist  content  oursehYs  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Solicitors^  Jounial, 

"  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles 
and  practice  of  the  law  of  extradition  will  Ix:  greatly  helped  by  Mr.  Clarke.  Lawycn 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reierence. 
Magistrates  who  have  to  administer  the  extradition  law  will  l)e  greatly  assisted  by  a 
careful  perusal  of  *  Clarke  upon  Extradition.'  This  maybe  called  a  warm  conuncnda-  | 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often  j 
to  ex|X>sc  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  «ith  a  i 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix,  i 
which  contains  the  extradition  conventions  of  this  countr)'  since  1843,  we  have  ei^  : 
chapters.  The  first  is  *  Upon  the  1  )uty  of  Extradition  ;  *  the  second  on  the  *  Eariy  | 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and  | 
PVance,  and  the  practice  in  those  countries." — I jnv  Journal, 

**  One  of  the  most  interesting  and  valuable  contributions  to  l^G;al  literature  which  it  ' 
has  been  our  province  to  notice  for  a  long  time,  is  *  Clarke's  Treatise  on  the  Law  of 

Extradition.* Mr.   darkens  work  comprises  chapters  uix>n  the  Duty  of 

Extradition  ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  cases  decided  thereon,  «  .  . 
The  work  b»  ably  |Ye]xircd  throughout,  and  should  form  a  part  of  the  librazy  of  evciy 
la>\7cr  interested  in  great  Constitutional  or  International  Questions," — Albany  Lnt 
younial. 

Thk  Times  of  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treaties,^ 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  J/r.  Clarke's  usejui  Work  tm 
Hxtradifion" 


In  8vo,  1876,  price  &.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 

FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By    E.    B.    MICHELL    and    R.    B.    MICHELL, 


UAKKISTERS'AT-LAW. 


•*  A  useful  manual  arranging  the  practice  in  convenient  order,  and  giving  the^rule*  in  force  in 
Court<t.     it  will  be  a  decided  acquisition  to  those  engaged  in  Appeals  from  India." — Lmw  Titmn. 
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In  8to,  price  is,  6r/.,  cloth, 

TABLES    OF    STAMP    DUTIES 

FROM    i8is    TO    THE    PRESENT    TIME. 
By   WALTER    ARTHUR    COPINGER, 

OP  THR  MIDDLK  TEMPLE,   E.SQU1RB,   RARR15TER-AT«LAW  !   AUTHOR  OP   "  THE 


LAW  OP  COPYRIGHT   IN   WORKS  OK   UTRRATl'RB  AND  ART, 


INDEX 


TO   PRECEDENTS   IN   CONVEYANCINC.,**    '*  TITLE  DEEDS,"   &C. 


"  Comrevanceni  owe  Mr.  Copinger  a  debt  of 
Ipnpdtade  for  his  valuable  Index  to  Precedentsi  in 
OMrreyancing :  and  we  think  the  little  book^  now 
before  ns  wilt  add  to  their  obligatioan.  Mr.  Copinger 
l^vea,  first  of  all,  an  abstract  of  the  Stamp  Act, 
ityo^  wi^  the  special  regulations  aflfecting  con- 
vejrances,  mort^ges,  and  settlements  in  uill.  He 
tfaM  pffcimits  in  a  tabular  form  the  ad  xntlorem 
stamp  duties  on  conveyances,  mortgages,  and 
—Itlcments,  payable  in  England  from  the  ist  of 
September,  IB15,  to  the  loth  of  October,  1850,  and 
thni  tabUs  of  ad  vaiortm  duties  payable  on  the 
t  classes  of  instruments  since  the  Ix^t-mentioned 


dale,  and  at  the  present  time :  arranged  very  clearly 
in  coliunns.    We  cannot  pretend  to  have  checked 


the  liguresp  but  thov  we  have  looked  at  are  correct : 
and  we  think  this  little  book  ought  to  find  its  wav 
into  a  good  many  chambers  and  gSSuxsJ'—SoIi- 
citort*  ^oumaln 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 
large  number  of  old  title  deeds." — Law  Times, 

^Hls  Tables o/Siam/^  Dnties./r^m  1815  /#  1878, 
have  already  been  tested  in  Chambers,  and  bemg 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re* 
quiring  great  care." — Law  Magazine  and  Review, 


In  one  volume,  8vo,  price  14;.,  cloth, 

TITLE    DEEDS: 

THEIR    CUSTODY,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING. 

lodadinff  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
GN  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  CoriNciER,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  **  The 
Law  of  Copyright "  and  **  Index  to  Precedents  in  Conveyancing." 


c* 


In  dealinj^  with  'documentary  evidence  at 
law  IumI  in  equity  and  in  matters  of  conveyancing, 
uidadiag  covenants  fur  the  production  of  deeds 
aad  attested  copies,'^  Mr.  Copinger  has  shown 
dkcrimination,  for  it  \*  a  Y)ranch  of  the  general 
enliject  of  evidence  which  is  \^ry  sasceptible  of 
iadefiendent  treatment.  We  are  glad,  tnerefore, 
to  be  ^Ue  to  approve  both  of  the  design  and  the 
manner  in  whicn  it  has  been  executed. 
"The  literary  execution  of  the  work  \\  good 
to  invite  quotation,  but  the  volume  is  not 


large  and  we  content  ourselves  with  recommend- 
ing it  to  the  profession." — A/mr  Times. 

"  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer :  and  this  is  what  we  have 
here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  ^^-ritten,  and  fullv  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers." — Latv  Journal. 


In  Svo,  Second  Edition,  considerably  enlarged,  price  30^.,  cloth 

THE    LAW   OF   COPYRIGHT, 

III  Work.s  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs ;  together 
with  International  and  Foreign  Cop>Tight,  with  the  Statutes  Relating  thereto,  and 
References  to  the  Eng]i.sh  and  American  Decisions.  By  Walter  Arthur 
COHKNGER,  of  the  Middle  Temple,  Barrister-at-Law. 

"  Mr.  Copinger's  book  is  very  comprehensive,  profession  whose  basiness  is  concerned  with  copy- 

dcalnw  with  every  branch  of  his  subject,  and  even  right ;  and  deservedly,  for  the  book  is  one  of  coa- 

CBtenaln4p  to  copyright  in  foreign  countries.     So  far  siderable  value." — Solicitors'  Journal, 

as  we  have  examin^,  we  have  found  all  the  recent  "  Meanwhile    we    recommend    Mr.    Copinger's 

aochofities  noted  up  with  scrupulous   care,  and  volume  as  a  clear  and  convenient  work  of  reference 

then    is   an    unasually  good    index.    There    are  on    the  many  knotty  points  connected  with  the 

BBcritf  which  will,  doubtless,  lead  to  the  placinjg;  of  existing  I^w  of  Copyright,   nationail   and  inter- 

Ina  edition  on  the  shelves  of  the  members  ofthe  national." — Notes  and  Qnertei. 
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Second  Ediii&mfisi  One  large  Volume,  8vo,  prioe'42t^  cId(II« 

A  MAGISTERIAL  AND  POUGE  GUIDS: 

BEING    THE    STATUTE    LAW, 
INCLUDING    THE    SESSION    43     VICT     1880. 
WITHf  NOTES   AND   REFERENCES   TO   THE   DECIDED    CASES, 

XBLATIXG    TO    THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  General  Procedure  before  Mag^strmtes 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summaiy 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By  HENRY  C   GREENWOOD, 

STIPENDIARY  MAGISTRATE  FOR  THE  DISTRICT  OF  THE  STAFFORDSHIRE  K>TTEJtlBS  ;  AXD 

TEMPLE  C  MARTIN, 

CHIEF  CLERK  OF  THB  LAMBETH   POLICE  COl'RT. 


"  A  second  •ditkui  has  appearod  of  Messrs.  GrienwoDd  ind  llartsi's  x-aluable  and 
comprehensive  magisterial  and  police  Guide,  a  book  .which  Justices  of  the  peace  should  ^^» 
care  to  include  m  their  Libraries." — Saturday  Ret^ieio. 

"  Hence  it  is  that  we  rarely  light  upon  a  woiic  which  commands  our  confidom^e,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  ns 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  fsLYoar  wfli 
certainly  wait  upon  it.  We  are  moreover  con\inced  that  no  effort  has  been  spared  by  its 
authors,  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Law  Jomrmal, 

"Ma^strates    will    find    a    valuable  handbook  in    Messrs.    Greenwood   and    Martin's 

'Magisterial  and  Police  Guide.'  of  which  a  fresh  Edition  has  just  been  published." Tkt 

Times, 

"  A  very  \*aluable  introduction, treating'of  proceedings  before  Magistrates.and  laifridy  of  the 
Summary  Jurisdiction  KoX,,  is  in  itself  a  treatise  which  will  repay  perusal.  We  expresssed  oar 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times, 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  Ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  cbntaiiiu**— 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  Enji^land.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  wdl 
carried  out." — Solicitors'  your  Hal. 

"  'llic  Majlis  ferial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  wc  have  been  alile  to  test  it. 
in  completeness  and  accuracy.  //  oui^ht  to  be  in  the  hands  0/  alt  tcho^  a*  tne^g^/twes  or 
otherwise,  have  authority  in  matters  0/ police." — Daily  Netvs. 

**  This  liiork  is  cmittetUly  practical^  and  supplies  a  real  ii.*ani.    It  plainly  and  cetntiiA 
states  the  law  on  all  points  upon  which  Maa^isfrates  are  called  upon  to  adjttdiceUe^  sysle 
meUicaJly  arran^ed^  so  as  to  be  easy  of  reference.     It  ouf^ht  to  find  a  place  on  every  Juslic^s 
table ^  and  we  cannot  but  think  that  its  usefulness  7vill  speedily  ensure  for  it  as  leirgt  a  saU 
as  its  merits  deserve. " — Midland  Counties  Herald. 

"  The  excttcdin^ly  arduous  task  of  collecting  together  all  the  enactments  on  the  T?nlricct 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wondeffnl 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  tdso  to  oar 
general  readers ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — SheJJkeld  Post, 
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Now  published)  in  crovm  Svo,  price  4;.,  cloth, 

A  HANDBOOK  OF  THE 

LAW  OF  PARLIAMENTARY  REGISTRATION. 

WITH   AN   APP£Nt>XX   OF   STATUTES   AND   FULL   INDEX. 

By  J.  R.  SEAGER,  Registration  Agent. 

In  Svo,  price  51. ,  cloth,  post  free, 

THE    LAW    OF 

PROMOTERS    OF    PUBLIC    COMPANIES. 

By    NEWMAN     WATTS, 

OF  Lincoln's  inn,  dakkister*at>law. 
"  Some  recent  cases  in  our  law  courts,  which  at    ;        "  Mr.  Watts  has  brought  together  all  the  lead^ 


the  time  attracted  much  public  notice,  have  demon> 
fttimted  the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoterR,  and 
this  task  has  been  abl^  performed  by  Mr.  Newman 
Watts." — Invtttor^t  (jHardian, 


ing  decisions  relating^  to  pronioters  and  directors, 
and  \vas  arranged  the  information  in  a  very  satislac> 
tory  manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  bv  promoters  to  further  interests  of  new  com> 
panics.'  — Daily  Chronicle. 


In  One  Vol,  Svo,  price  12s.,  cloth, 

A  COMPENDIUM    OF  ROMAN  LAW, 

iTounlieli  on  ti|c  Stuttltutes  of  Jtustinian ; 

TO(5 ETHER  WITH 

EXAMINATION     QUESTIONS 

SET    IN   THE    UNIVERSITY   AND    BAR   EXAMINATIONS 

(WITH    SOLUTIONS), 

AND    DEFINITIONS    OF    LEADING    TERMS    IN    THE    WORDS 

OF    THE    PRINCIPAL    AUTHORITIES. 

By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M. A.,  late  Scholar  of  Exeter  College,  Oxford;   M.A.  Trinity 
College,  Cambridge;  Author  of  "An  Analysis  of  Austin's  Jurisprudence,  or  the 


Philosophy  of  Positive  Law." 

"  Mr.  Campbell,  in  producing  .1  compendium  of 
the  Roman  law,  has  gone  to  the  best  Knglish  works 
already  existing  on  the  subject,  and  has  made  ex* 
oellent  use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 


who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  I'he  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming." — Saturday  Kn'ieu/. 


In  Svo,  price  ys.  6d.j  cloth, 

TITLES  TO  MINES  m  THE  UNITED  STATES, 

WITH  THE 

STATUTES    AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.  A.   HARRIS,   B.A.,   Oxon., 

OF  Lincoln's  inn,  ijark:stkk-at-law,  and  of  the  American  bar. 
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